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A]>oPTS]>  Makch  Uth,  1872 ;  to  take  bffbot  Jakuabt  Ist,  1873. 


WITH 


M^ermme*  to  the  DeeiHans  of  the  Supreme  Court;  and 

JS^otea  showing  the  changes  nntde  in  the  differ' 

ent  Statutes  consolidated  in  the  Code, 

since  their  original  adoption. 
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Entered  according  to  Act  of  Congress,  in  the  year  1S72,  by 

SUMNER  WHITNEY    &    COMPANY. 
in  the  office  of  the  Librarian  of  Congress  at  Washington,  D.  C. 


PRK VAC  K 


Cwide  «^  liie  fHKiNM  kws  mnI  «)«m  v<liMsf!if^  Imi\^ 


1^  CV»d^  Tsrieis  fiKNn  tK^  |«>mimii  1«w  <M!\1,v  I^^^  Itw"  ihI^ 
fvIL  with  i«£ei«aces  to  any  c^Mgisd  tti*iV>  «i«K>^  it»  \M^M^^UlU 


in  our  statales  are  pKoeded  by  '^  ^K.  ^V^'  Mtel  lh\«ii>  mAvK" 
ifjrpresafjf  i^tplicable  to  Joslkea^  Oourts  m«  |VK^:^W\1  )\v  m\ 
asteitsk. 

Tlie  leferenoes  to  dedsions  arebelioT^  to  c^^nuuu  *  ftiU  mhI 
accurmte  list  of  those  bearing  directly  upoi\  IIm>  |wa'tioulM'  wh'' 
tions  under  which  they  ai«  giTtdn. 

I  hope  that  time  and  u»d  will  show  viMiy  ^^w  <^'n^n(  iw  v^mid* 
siuns  in  this  edition  of  the  Code.  The  very  «liort  tim^  «U1o>vxhI 
to  prepare  the  notes  and  references  5>r  t)u>  ]^>riuti>r  i*  l)\t^  ox* 
cnse  offered  for  any  defects  whicli  may  bo  found  in  Uwwu 

Every  possible  precaution  has  been  takou  to  in«uix^  aivumoy 
in  the  text  of  the  statute,  and  as  a  final  revision « afli^r  tlu»  wholo 
had  been  stereotyped,  the  proof  sheets  were  catx^fltll^v  iH>m» 
pared  with  the  original  text,  and  the  fowimmatorlal  errors 
found,  noted  in  tlie  etrata* 

WAUR£Nr  OLNEY. 

San  Fbancisco,  August,  1872. 


ERRATA. 


$  400,  first  line,  read  the  title  to  or  possession  of. 
$  542,  sixth  line  of  5th  sub^division,  read   w  for  on. 
$  612,  second  line,  reed  papers  which  have  been  received  a»: 
evidence  in  the  cause   exc^  depositions  or  copies. 
$  634,  last  line,  read   in  for  upon. 
$  653,  second  line,  read   or  for  as. 
$  657,  second  line  of  1st  subdivision,  erase    any, 
$  689,  second  line,  read  may  for  must. 
$  720,  second  line,  read  or   (o  he  indebted. 
$  945,  eighth  line,  erase  "be" 
$  1055,  read  gives  for  give. 
$  1127,  read   have   for  has. 
$  1283,  fourth  line,  read  of  a  county. 
$  1294,  last  line,  read  *'is  first  made''  for  shall  first  be  made. 
$  1374,  fifth  line,  read  file    a  petition. 
$  1552,  fifth  line,  read  and  the  return  is   made. 
$  1601,  fourth  line,  read   is    for  shall  be. 
$  1727,  seventh  line,  read  are  for  is. 
$  1733,  fifth  line,  read   adminigtrato^^  for  administration. 
$  1818,  ninth  line  read  Imve  for  has. 
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Practice  Act        Code  C.  P. 

$  429 $  «031 

$  430 i  »03« 

$  481 ^  aos4 

$  432 $  aoao  • 

$  433 $  JS0»4 

$  434 $  ao«« 

$  43S $  »oa« 

$  436 $  aoat 

$  437 (  «08« 

$  438 $  »084. 

$433 J  a085 

i  440 i  »08« 

f  441 $  »08T 

$  442 $  »088 

$  448 $  «098 

$  444 $  a096 

$  445 $  a09T 

*  $  446 $  1000 

$  447 $  1«55 

$  448 $  198SI 

$  44d $  1905 

$  450 $  11)06_a» 

$  461 j  1906 

$  452 $  190* 

$458 $  1900 

^  454 i  19»0-«1 

$  455 $  loot 

$  456 $  1068 

$  467 $  1069 

$  458 $  1O70 

$459 $  ion 

$  460 $  lOia 

$461 $  1018 

$462 $  10T4 

$  4^ $  1075 

$  464 $  10T6 

$  465 $  lOTT 

$^466 $  lOM: 


^Practice  Act.         Code  C.  ^, 

$  467 $  1085 

$468 $  lose 

$  469 $  108T 

$  470 $  1088 

$  471 $  1089 

$  472 $  1090 

$  473     •..$  1091 

$  4T4 $  109a 

$  475 $  109S 

$  476 $  1094 

$  477 $  1095 

$  478 $  1096 

$  479 $  1097 

$  480....; $  ia09 

$  481 $  lail 

$  482 $  laia 

$  483 $  iai3 

$  484 $  iai4r 

$  485 $  iai5 

$  486 $  iai6 

$  487. $  iai7 

$  488 $  laid 

$  489. $  iai9 

$  491 $  laao 

$  492 $  laai 

$  493 $  laaa 

$  494 $  loai 

$  495 $  loaa 

$  496 $  loas 

$  497 $  I0a4 

.     $498 $  loai 

$  499 $  10a6 

$  500 $  1037 

$  501  Repealed  1855,  ^tSO 
$  502  Repealed  1855,  250 
$  503  Repealed  1855,  250 
$  604 ...$  loas 

$  505 $  loao 


OOBBEBPONBDrO  SBOTIOlfS — ^PBACIICE  ACT  AKD  OODB. 
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Practice  Act.        Code  C.  P. 

«  606 ^.1080 

$  507 $  10«1 

I  508 $  loaa 

$  509  Canceled 

•4  510 , $  1083 

.$  511 $  1085 

,$  512 ^...$  1036 

$  5ia I  1051 

<$  514 i  1087 

4  515 i  1003 

•^  516 i  100* 

$  517 $  1005 

4  51it $  1006 

$  519 i  lOlO^lO 

4  52D $  1011 

4  521 4  loia 

4  622 4  1013 

4  523 :....4  1014 

4  524 4  101& 

4  865 4  104T 

4  326 4  lO*^ 

4  527 4  1050 

4  528 4  losa 

4  im 4  1053 

4  590 4  1054: 

4  531 $  1046 

4  532 $  861 

$  634 4  84» 

4  635 4  83a 

4  636 4  888 

4  637 

4  638 4  838 

4  589 4  84k3 

4  540 4  84* 

4  541  4  s** 

4  542 4  »*» 

4  648 4  84^ 

4  544 4  S^ 


Fractioe  Act.        Code  G.  P. 

4545 4  86a 

i  646 4  863 

4  647 4  864 

4  548 4  865 

4  649 4 

4  650 4  875 

$  551 4  865-588 

4  652 4  »«« 

4  658 4  86T 

4  564 4  868 

4  565 4  868 

4  656 4  870 

4  567 4  870 

$  568 4  870 

I  559 4  870 

4  560 4  8^» 

4  561 4  ^''^ 

I  562 $  870 

$  568 $  8^0 

$  564 4  870 

$  565 4  870 

I  566 4  870 

$  567 $  1057 

$  568 4  978 

4  563 4  870 

^570 4  85a 

$  571 4  851 

$  572 4  851 

I  673 4  85a 

$  574 4  856 

.    I  576 $  886 

$677 4  887 

4  678 4  854-6-7 

$  679 4  469 

I  580 4  858 

4  581 4  838 

«  582 4  833 

4  588 4  875-6 
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Pntctioe  Act.         Code  C.  P. 

$  59i $  8T»-e 

^585 iB77 

I  566 i  8T0-7JI 

$  687 i  B9VJ» 

$688 $  «S0 

$589 $  a»T 

$  5C0 $  885 

I  591 $  890 

§  592 $  8T0-1 

$  593 $  881 

$  594 $  891-a 

$  595 $  894 

I  596 $  895 

I  597 $  898 

$  598 i  896 

$  599 i  897-900 

$  600 f  901 

$  601 $  90a 

$  602 i  904 

$  603 $  9«5 

$  604 $  911 

$  605 $  9ia 

$  603 $  918 

$  607 $  914-915 

$  608 $  010 

$  609 $911 

$  610 $  918 

$  611 $  9ao 

$  612 $  9a» 

$  613 $  849 

$  614 i  849 

$  616 .♦  900 

I  617 $  907-9 

$  618 $  910 

$  619 $  919 

I  620 i  aoi9 

$  621 $  748 

$622 i057 


Practice  Act.        Code  0.  P. 

$  623.., $  659 

$  624 $  974 

$  625 $  975 

$  626 $  976 

$  627 $  977 

$  628 $  078 

$  629 $  979 

$  630  Repealed  1854,  100 

$  631 $  924 

$  632  Bepealed  1H55,  250 

I  633 $  9ai 

J  634 $  9as 

$  635 $  925 

$  636 $  9«9 

$  637 $  980 

$  638.. i  931 

$  639 $  98a 

I  640 $  974 

I  641 $  938 

$  643 $  ia9-30 

$  645 $  1055 

$  646 $  1056 

$  647 $  1058 

$  650 $  1057 

$  651 $  564-69 

$  652 $  564-69 

$  653 $  1108 

$  654 $548 

$  655 $  1918-19 

$  656 $  388 

$  658 $886 

$  669 $387 

$  660 $387 

$  661^ $  387 

$  C62 $  387 

$  663 $  1051 

$  664 $596 

665 $  1084 


COBBEHPONDINO  SECTIONS — ^PROBATE  ACT  AND  CODU. 
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Probate  Act.         Code  C.  P. 

$     2 $  iao4 

$      3 $ia06 

$     4..... $  laos 

$     5 $  iao9 

$      6 $  1300 

$     7.# $  laos 

$      8 $  1»99 

$     9 $  ia»9 

$  10 $  i3oa 

$  11 $  isoa 

$  12 $  1305 

$  13 $  1308 

$  U $  1304 

$  15 i  1304 

$  16 1^  1303 

$  17 ^  1306 

$  18 $  130T 

$  19 ...i  1308 

$  20 i  i3ia 

$  21 $  1315 

$  22 $  1315 

$  23 $  1316 

$  24 $  131T 

$  25 $  1318 

$  27 $  i3aa 

$  28 $  1383 

^  29 $  1334 

$  30 $  13aT 

$  31 i  1388 

$  32 $  1339 

$  33 $  1330 

^  34 $  1331 

$  35 $  133a 

$  36 l  13?3 

$  37 $  1338 

$  38 $  1339 

$  39 $  1340 

$  40 $  1341 


Probate  Act.         Code  C.  P. 

$  41 $  I3*ft 

$  42.. $  1350 

(  43 $  1351 

$  44 $  135a 

$  45 i  1353 

$  46 $  1354 

$  47.. $  1355 

$  48 $  1356 

$  49 $  1356 

$  60 $  1360 

$  51 $  1361 

$  52 $  1365 

$  53 $  1366 

i  54 $  136T 

$  55 $  1369 

$  56 $  la-yo 

(^  57; $  1368 

$  58 $  1371 

«  59 $  i3ra 

$  60 $  1373 

$  61 $  1374 

}  62 $  1375 

i  63 $  1376 

J  64 $  1377 

$  65 $  1378 

J  66 $  1379 

$  67 $  1388 

$  68 $  1384 

f  69 $  1385 

$  70 $  1386 

$  71 $  136a 

$  72...., $  1387 

^  73 ^  1388.90 

«  74 $  1391 

$  75 $  139a 

$  7(5 $  1398 

$  77 i  1396 

$  78 ^  1397 
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Probate  Act.        Code  C.  P. 

$    79    $  1398 

$    80 $  1«9« 

$    81 $  ItOO 

$    82 $  1401 

§    83 $  140a 

$    84 $  140a 

$    85 $  1404 

$    86 $  1405 

$    87 $  1406 

I    88 $  1411 

I    89 $  1419 

$    90 $  1413 

I    91 $  1414 

I    92 $  1415 

$    93 $  1416 

I    94 $  141T 

I    95 $  1411 

I    96 $  1485 

$    97 $  14a6 

I    98 $  1433 

I    99 $  14*4 

I  100 J14aT 

$  yi $  1438 

I  102 $  14«« 

^103 $  1480 

$  104 $  143a_8S 

5105 $  1448 

$  106 $  1444 

$  107 $  1445 

$  108 $  1*46 

^  109 $  144T 

$no ^  1**8 

$111 $  1449 

J  112 $  1450 

5  lis $  1451 

I  114 $  145a-58 

$  115 ^  1516 

116 $  1458 


Probate  Act. 


Code  C.  P, 


17 $  1459 

18 $  1460 

19 $  1461 

20 $  1464 

21 S  1465-»tf 

22 $  1466 

23 $  1467 

25 $  1468 

26 $  1469 

27 $  1470 

28 $  1490-91 

29 $  149a 

30 $  1498 

31 $  1394-95 

32 $  1496 

33 $  1497 

34 $  1498 

35 i  1499 

36 $  1500 

37 i  1501 

3<^ $  150a 

39 $  1508 

40 $  1504 

41 $  1505 

42 $  1507 

43 $  1508 

44 $  1509 

45 $  1510 

46 $  1511 

47 $  15ia 

48 $151^ 

49 $  1518 

50 $  15»a-3;l 

51 $  1585 

52 $  1536 

63 $  1596 

r^ $  1580-38 

54 $  1536 


COKBESPONDIKaSEOTIONS— PBOBATE  ACT  AND  CODE. 
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Probate 

$  15.-» 

$] 

156 

$] 

L57 

$3 

158 

$1 

L59 

$1 

L60 

$3 

L61 

$3 

L62 

Jl 

63 

*3 

L61 

$] 

L65 

$1 

166 

$1 

L67 

^^ 

L68 

$3 

L69 

J^ 

170 

$1 

L71 

$^ 

L72 

V 

173 

$^ 

174 

^1 

175 

$] 

176 

$1 

177 

$] 

L78 

$^ 

179 

$J 

L80 

$] 

1.81 

$1 

L82 

$^ 

183 

$1 

m 

$3 

185 

$] 

186 

$  1 

18  r 

$] 

188 

$1 

189 

41 

190 

$1 

m 

$^ 

L92 

Act. 


Cotle  C.  P. 
.  .$  1537 
..$  1538 
..$  1530 
..f  1540 
..$  1530 
.  $  1541 
..$  1549 
..$  1543 
..$  1544 
.  .$  1545 
..$  1546 
..$  1547 
..$  1548-50 
..$  1551 

..$  155a 

.  .$  1553 
..^  1554 
..$  1555 
.  $  1556 
..$  1557 
.  $  1558 
..$  1550 
.  ^  1560 
..f  1561 
..$  1563 
..$  1563 
..$  1564 
.  $  1565 
.  .$  1566 
.  $  1567 
..(  1568 
.  $  1560-70 
.  $  1560 
..$  1571 
..$  157» 
.  .$  1573 
.  ^  1574 
.^  1575 


Probate  Act.         Code  C.  P. 

$  193 $  1576 

194 $  1581 

y  195 $  158a 

$  19^ 4  **®® 

$  197 $  1584 

$  198 $  1585 

$  199 $  1586 

^200 $  1587 

$  201 $  1588 

$  202 $  1580 

$  203 $  1500 

$  204 $  1501 

J  205 ^  1507 

$  206 $  1508 

$  207 $  1500 

$  208 i  1600 

$  209 $  1601 

$  210 ^  160a 

J  211 $  1603 

^  212 $  1604 

$  218 ....i  1605 

$  214 $  1606.7 

$  215 ^  161| 

$  216 $  1618 

$  217 i  1614 

^  218 1  1615 

$  219 $  1016 

$  220 $  1617 

$  221 $  1618 

$  222 $  i6aa 

$  223- ^  l<'a3 

$  224 1  1634 

J  225 $  loas 

^  226 $  16a« 

$  227 $  16»7 

$  228 $  ica8 

$  229 $  loao 

$  230 .$  1630 
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Probai©  Act.         Code  C.  P. 
$  231  $  1631 

$  232 $  leaa 

I  233 $  1««3 

$  234 $  ie3« 

$  235 $  10»« 

f  236 $  ies« 

$  237 $  ie3T 

$  238 ^  1«38 

$  239 *..$  16*3 

$  240 i  16** 

$  241 $  1«*5 

I  242 $  1«*« 

I  243 i  16*7 

$  244 $  16*8 

J  245 i  16*9 

^  246 i  1650 

$  247 i  1651 

$  248 $  165a 

$  249 i  1658 

$  250 \  1658 

$  251 i  1659 

$  252 $  1660 

$  253 *  1661 

$  254 ^  1661 

$  255 i  1661 

$  256 i  1661 

$  257 ♦  166a 

<^  258 $  1665 

I  259 ^  1060-67 

\  260 $  1068U.69 

$261 $1675 

$  262 $  16TT 

$  263 $  16T6 

$  264 $.1018 

$  265 $  16T9 

$  263 i  1680 

$  267 $  1681 

I  268 $  168a 


Probate  Act.         Code  C.  P. 

$  270 $  1683 

$  271 $  168* 

$  272 $  1685 

$  273 $  1680 

$  274 $  1691 

$  275 $  169a 

$  276 $  1695 

$  277... $  1695 

$  278 $  1690 

$  279 $  109T 

$  280 ...$  1098 

I  281 $  1*30 

$  282 $  1*11 

$  283 $  1*3T 

$  284 $  1*38 

$  285 $  1*39 

I  286 $  1**0 

$  287 $  1T04-5 

$  283 $  ITIO 

$  289 i  Ifl^OO 

I  290... $  1»11 

I  291 $  »098 

$  293 $  ""13 

$  294 i  lOlO-lT 

$  295 $  11^18 

$  296 $  1»19 

$  297 

6  298 -oS 

$  299 TJ 

$  300 ag 

.  $  301 

$  302 *  i«^a3 

$  302 ♦  1»38 

$  902 ....$  "39 

J  304 $  was 

$  305 i  i»a» 

$305 $  l»41-*a 

$  306 $  1130 


COBBESPONDING  SECTIONS—BEOBATE  ACT  AND  OODB.  W 

Probate  Act,         Code  C.  P.  Probate  Act.        Code  0.  P. 

$  307 ^  1»31  $  354 $  1»»« 

$  308 $  waa  $  355 $  wyy 

$  303 $  ""33  I  356 $  1»1^8 

4  310 ^  W34  I  857 $  «^^^» 

^  311 $  W35  $  353 $  11^80 

I  312 i  ll^a*  J  359 $  «^81 

$  315 j  360 $  ITSa 

^316 S  $361 $^83 

$317 S?  $362 $1^84 

$318 i  $363 $1»85 

$  319 55  $364 $  1»86 

$320 :$i  $365 $1187 

$321 ^  $366 $"88 

$322 5  $867 M^89 

$323 a  $368 $!»«» 

$324 g  $369 $  1806 

$325 1  $370 $1714 

$326..... «o  $371 $  lioa 

$  328 $  1869  $  372 ....$  1801 

$  329 $  lail  $  373 $  180a 

$  331 $  l»ia  $  374 $  1803 

$  336 $  11*1  $  375 $  1804 

$337 $1148  $376 $1805 

338 .$  1149  $  377 $  1800 


$339 J  1150  $878 $1193 

$  340 $  1151  $  379 $  11»* 

$341 $  115a  $  380 $  11»* 

$  342 $  1158-54         $  381 $  11«« 

$  343 $  lis*  $  382 $  111« 

$  344 $  1151  $  383 $  1801 

$345 $1158        ^       $384 $1115 

$  346 $  115»  $  385 $  1191 

$  347 $  1163  $  386 $  1^^^ 

$  348 $  1164  $  387...- $  11»8 

$  349 $  1^65  $  388 $  11»« 

$350 $1168  $389 |  gg 

$351 $1169  $390 oo- 

$  352 $  1110  $391 "51 

$353 $  Ilia  $392 3^' 


r 


d 


^fLy(JCi 


C}Ua/~1'<^ 


^/U^^f^'^^j 


AN  ACT  TO  ESTABLISH  A 


CODE  OF  CIYIL  PEGGED  URE. 


The  People  of  the  State  of  California  represevted  in  Senate, 
and  Asaenibly,  do  enact  as  follows : 


BlozxON  1.    Title  and  division  of  this  volamne. 


^  !•  This  Act  shall  b9  known  as  The  Code  of  Civil  Pbo- 
CSDUBE  OF  Califobnia,  and  is  divided  into  four  parts,  as 
follows : 

Pabt  I.  Of  Courts  of  Justice. 

II.  Of  Civil  Actions. 

m.  Of  Special  Proceedings  of  a  Civil  Nature. 

IV.  Of  Evidence. 

o.  r  -  - 


CODE  OF  CIYIL  PEOCEDURE 


OF   CALIFORNIA. 


PRELlMmARY  PROVISOS. 

SBOXKnr  2.  When  this  code  takes  effect 

3.  Not  retroactive. 

4.  Rule  of  construction  of  this  code. 

6.  Provisions  similar  to  existing  laws,  how  construed. 

6.  Tenure  of  office  preserved. 

7.  Construction  of  repeal  as  to  certain  officers* 

8.  Actions,  etc.,  not  affected  by  this  code. 

9.  Limitations  shall  continue  to  run. 

10.  Holidays.  *' 

11.  Same. 

12.  Computation  of  time. 

13.  Certain  acts  not  to  be  done  on  holidayB. 
U.  <* Seal"  defined. 

16.  Joint  authority. 

16.  Words  and  phrases. 

17.  Certain  terms  used  in  this  code  defined. 

18.  Statutes,  etc.,  inconsistent  with  code  repealed* 

19.  This  act,  how  cited,  enumerated. 

20.  Judicial  remedies  defined. 

21.  Division  of  judicial  remedies. 

22.  Action  defined. 

23.  Special  proceeding  defined. 

24.  Division  of  actions. 

25.  Civil  actions  arise  out  of  obligations  or  iiijuries. 

26.  Obligation  defined. 

27.  ,  Division  of  injuries. 

28.  Injuries  to  property. 

29.  Injuries  to  the  person. 

80.  Civil  action,  by  whom  prosecuted 

31.  Criminal  actions. 

82.  CivU  and  criminal  remedies  not  merged 


21  PBELDfCVABY  FBOTI8I01I&  ^  A4I 

i  S.  This  code  takes  effect  at  twelve  o'clock  noon,  on  the 
first  day  of  Jannary,  eighteen  hundred  and  seyenty-three. 

$  8.    No  part  of  it  is  retroactiye,  nnless  expressly  so  de- 
dared. 
lOU.  153-4. 

i  4to  The  rule  of  the  common  law,  that  statutes  in  deroga- 
tion thereof  are  to  be  strictly  construed,  has  no  application  to 
this  code.  The  code  establishes  the  law  of  this  State  respect- 
ing the  subjects  to  which  it  relates,  and  its  provisions  and  all 
proceedings  under  it  are  to  be  liberally  construed,  with  a  view 
to  effect  its  objects  and  to  promote  justice.  N.  Y.  C.  Civ. 
Prac.  $  3. 

7Cal.291:  17  CaL497. 

i  5*  The  provisions  of  this  code,  so  far  as  they  are  substan. 
tially  the  same  as  existing  statutes,  must  be  construed  as  con- 
tinuations thereof  and  not  as  new  enactments. 

i  6.  AH  persons  who  at  the  time  this  code  takes  effect  hold 
office  under  any  of  the  acts  repealed  continue  to  hold  the  same 
according  to  the  tenure  thereof,  except  those  offices  which  are 
not  continued  by  one  of  the  codes  adopted  at  this  session  of 
the  Legislature. 

$  7.'  When  any  office  is  abolished  by  the  repeal  of  any  act, 
and  such  act  is  not  in  substance  re-enacted  or  continued  in 
either  of  the  codes,  such  office  ceases  at  the  time  the  codes 
ttkeeSeot, 

f  8.  No  action  or  proceeding  commenced  before  this  code 
faJces  effect,  and  no  right  accrued,  is  affected  by  its  provisions, 
but  the  proceedings  therein  must  conform  to  the  requirements 
of  this  code  as  far  as  applicable. 

$  9*  When  a  limitation  or  period  of  time  prescribed  in  any  ^ 
existing  statute  for  acquiring  a  right  or  barring  a  remedy,  or 
for  any  other  purpose,  has  begun  to  run  before  jhis  code  goes 
into  effect,  and  the  same  or  any  limitation  is  prescribed  in  this 
code,  the  time  of  limitation  continues  to  run,  and  has  the  like 
effect  as  if.  the  whole  period  had  begun  and  ended  al'ter  ita 
adoption.  . 
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(  10.  HolidaTs  within  the  meaning  of  thiA  code  are :  every 
Sunday,  the  first  day  of  Jannary,  the  twentynsecond  day  of 
February,  the  fourth  day  of  July,  the  twenty-fiftli  day  of  De- 
cember, every  day  on  which  an  election  is  held  throughout  the 
State,  and  every  day  appointed  by  the  President  of  the  United 
States,  or  by  the  Governor  of  this  State,  for  a  public  fast* 
thanksgiving  or  holiday. 

$  11.  If  the  first  day  of  January,  the  twenty-second  day  of 
February,  or  the  twenty-fifth  day  of  December  falls  upon  » 
Sunday,  the  Monday  following  is  a  holiday.   ^,  (S  .e^^^ 

(  la.  The  fme  in  which  any  act  provided  by  law  is  to  be 
done,  is  computed  by  excluding  the  first  day  and  including  the 
last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also  ex- 
cluded. 

(  13.  Whenever  any  act  of  a  secular  nature,  other  than  a 
work  of  neces-ity  or  mercy,  is  appointed  by  law  or  contract  to 
be  performed  upon  a  particular  day,  which  day  falls  upon  a 
holiday,  such  act  may  be  performed  upon  the  next  business 
'day  with  the  same  effect  as  if  it  had  been  performed  upon  the 
day  appointed. 

(  14.  When  the  seal  of  a  court,  public  officer,  or  person,  is 
required  by  law  to  be  affixed  to  any  paper,  the  word  '*  seal " 
includes  an  impression  of  such  seal  upon  the  paper  alone,  m 
well  as  upon  wax  or  a  wafer  affixed  thereto. 

3  Gal.  315;  5  Gal.  220 

^  15.  Words  giving  a  joint  authority  to  three  or  more  pab- 
lic  officers  or  other  person^  are  construed  as  giving  such  an- 
thority  to  a  majority  of  them,  unless  it  is  otherwise  expressed 
in  the  act  giving  the  authority. 

^  16.  Words  and  phrases  are  construed  according  to  the 
context  and  the  approved  usage  of  the  language ;  but  technical 
words  and  phrases  and  snch  others  as  have  acquired  a  peculiar 
and  appropriate  meaning  in  law,  or  are  defined  in  the  succeed- 
ing section,  are  to  be  construed  according  to  some  peculiar  and 
appropriate  meaning  or  definition. 
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^  IT.  WheneTer  iba  terflis  mentioned  in  this  section  are 
employed  in  this  code,  ihey  are  employed  in  the  senses  here- 
after affixed  to  them>  except  Ulcere  a  different  sense  pUinly 
appears:    ^, 

1.  The  term  "  signatore  "  includes  any  name,  mark  or  sign 
written  with  intent  to  authenticate  any  instrument  or  writing. 

2.  The  term  '  *  writing  "  includes  both  printing  and  writing. 
8.    The  term  ''land"  and  the  phrases  "real  estate"  and 

*'ieal  property,"  include  lands,  tenements  and  hereditaments, 
and  all  rights  thereto  and  interests  therein. 

4.  The  words  "personal  prox)6rty"  include  money,  goods, 
chattels,  eyidence  of  debt,  and  "things  in  action." 

5.  The  word  '^  property"  includes  personal  and  real  prop- 
erty. 

6.  The  word  "month"  means  a  calendar  month,  unless 
otherwise  expressed,  and  the  word  "year,^'  and  also  the  abbre- 
Yiation  "  A.  J>."  is  equivalent  to  the  expression  "  year  of  our 
Lord." 

7.  The  word  "oath"  includes  "affirmation"  in  all  cases 
where  an  affirmation  may  be  substituted  for  an  oath ;  and  in 
like  cases  the  word  "swear"  includes  the  word  "affirm." 
Every  mode  of  oral  statement  under  oath  or  affirmation  is 
embraced  by  the  term  "  testify,"  and  every  written  one  in  the 
term  "depose." 

8.  The  word  "  state,''  when  applied  to  the  diffdrent  parts  of 
the  United  States,  includes  the  district  of  Columbia  and  the 
territories,  and  the  words  "United  States"  may  include  the 
district  and  territories. 

9.  Where  the  term  "person  "  is  used  in  this  code  to  desig- 
nate the  party  whose  property  may  be  the  subject  of  any 
ofEence, 'action  or  proceeding,  it  includes  this  state,  any  other 
state,  government  or  country  which  may  lawfully  own  any 
property  within  this  state,  and  all  public  and  private  coipora- 
turns  or  joint  associations,  as  well  as  individuals. 

10  The  word  "person"  includes  bodies  politic  and  cor- 
porate. 

11.  The  singular  number  includes  the  plural,  and  the 
plural  the  singular. 
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12.  Words  used  in  tiie  mafiouHne  gendnr  eomptehStiffi,  9b 
well,  the  feminine  and  neuter. 

13.  Wards  used  in  the  present  tense  Indude-.^  fotaf^r 
but  exclude  the  past. 

14.  The  word  * '  will "  includes  codicils. 

15.  The  word  "  writ "  signifies  an  order  or  precept  in  writ* 
ing issued  in  the  n«me  of  the  people,  or  of  acourt  or  judicial 
officer. 

16.  "  Process"  is  a  writ  or  summons  issued  in  the  course 
of  judicial  proceedings. 

17.  The  word  ''  vessel "  when  used  with  reference  to  ship- 
ping, includes  ships  of  all  kinds,  steamboats,  and  steamships, 
canal  boats,  and  every  structure  adapted  to  be  navigated  from 
place  to  place. 

18.  The  term  "peace  officer"  signifies  any  one  of  the 
officers  mentioned  in  section  eight  hundred  and  seventeen 
of  the  Penal  Code. 

19.  The  term  '*  magistrate  "  signifies  idiy  one  of  the  offioem 
mentioned  in  section  eight  hundred  and  eight  of  the  "PeoBl 
Code. 

(  18.  No  statute,  law  or  rule  is  continued  in  force,  because 
it  is  consistent  with  the  provisions  of  this  code  on  the  same 
subject;  but  in  aU  cases  provided  for  by  the  code,  all  statutes, 
laws  and  rules  heretofore  in  force  in  this  state,  whether  consis- 
tent or  not  with  the  provisions  of  this  code,  unless  expressly 
continued  in  force  by  it,  are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  fevive  any  former  law 
heretofore  repealed,  nor  does  it  affect  any  right  already  exist- 
ing or  accrued,  or  any  action  or  proceeding  already  taken, 
except  as  in  this  code  provided ;  nor  does  it  affect  any  private 
statute  not  expressly  repealed. 

^  10.  This  Act  whenever  cited,  enumerated,  referred  to,  or 
amended,  may  be  designated  as  the  "  Code  of  Civil  Proce- 
dure," adding  when  necessary  the  number  of  the  section. 

$  30.  Judicial  remedies  axe  such  as  are  administered  by 
the  courts  of  justice,  or  by  judicial  officers  empowered  for  that 
purpose  by  the  oonstittttlon  lOid  statates  of  this  state.  N.  Y.  0. 
a  P.,  $  5. 
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$  ai.   These  remedies  are  divided  into  two  classes  : 

1.  Actions;  and, 

2.  Special  proceedings. 

$  aa.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  pariy  prosecutes  another,  for  the  en- 
forcement or  protection  of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public  offence. 

^  as.    Every  other  remedy  is  a  special  proceeding. 

^  a4»    Actions  are  of  two  kinds : 

1.  Civil;  and. 

2.  Criminal. 

$  as.    A  civil  action  arifles  out  of— 

1.  An  obligation. 

2.  An  injury. 

$  ae.  An  obligation  is  a  legal  duty,  by  which  one  person  is 
bound  to  the  performance  of  an  act  towards  another,  and 
arises  from — 

1.  The  contract  of  the  parties ;  or^ 

2.  The  operation  of  law.     o^,    Vj  >/ 

^  a7.    An  injujy  is  of  two  kinds : 

1.  To  the  person ;  and, 

2.  To  property. 

$  as.  An  injury  to  property  consists  in  depriving  its  owner 
of  the  benefit  of  it,  which  is  done  by  taking,  withholding,  dete^ 
riorating  or  destroying  it. 

$  39   Every  other  injury  is  an  injury  to  the  pei'son. 
8g  20-29  are  taken  from  N.  Y.  0.  O.  P.,  §§  5-14. 

$  30.  A  civil  action  is  prosecuted  by  one  party  against 
another  for  the  enforcement  or  protection  of  a  right,  or  the 
redress  or  prevention  of  a  wrong.   N.  Y.  0.  C.  P.,  $  16. 

%  31.  The  Penal  Code  defines  and  provides  for  the  prose- 
cution of  a  criminal  action. 

%  sa.  When  the  violation  of  a  right  admils  of  both  a  civil 
and  criminal  remedy,  the  right  to  prosecute  the  one  is  not 
merged  in  the  other.    N.  Y.  0.  0.  P.,  $  18. 

<J.  0.  p.— 8 
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,     OF   COURTS  OF  JOSTICE. 


Tttlb  I.  Courts  of  Justice— their  Organization,  Juris- 
diction AND  Terms.    ^$  33-152. 

TiTLiE  n.    Judicial  Officers.    $$  15G-187. 

Title  III.  Persons  Invested  with  Judicial  Powers.  $$  190- 
259. 

Title  IV.  Ministerial  Officers  of  Courts  of  Justice. 
$$  262-271. 

Title  V.  Persons  Invested  with  Ministerial  Powers. 
$$  275-304. 


^  83  COTTBTS  OF  JUSTIGE.  <i8 

TITLE   I. 

OF  THEIR  ORGANIZATION,  JURISDICTION  AND  TERMS. 
Chafteb  I.    Of  courts  of  justick  in  qenebal.  ^$  33-34. 

II.  Of  the  COUBT  fob  the  TBIAL  of  IMPEACnaCEMTS. 

^  35-38. 
III.    Of  the  supbeme  coubt.  $$  40-50. 
rV.   Of  the  distbict  coubts.  $$  54-78. 
V.    Of  the  county  coubts.  $$  82-90. 
VI.    Of  the  pbobate  coubts.  $$  94-100. 
Vn.   Of  the  municipal  cbiminal  coubt  of  ban  Fran- 
cisco. $$  104-110. 
Vni.   Of  justices*  coubts.  $$  112-118. 
IX.   Of  police  coubts.  $  121. 
X.   Geneeal  pbovisions  BESPECTma  coubts  of  jus- 
tice. $^  124-152. 


CHAPTER   I. 

COURTS  OP  JUSTICE  IN  GENERAL. 

Skoiion  33.   The  several  Courts  of  this  State. 
34.   Courts  of  Becord. 

^  33.    The  following  are  the  coorts  of  jnstioe  of  this  State : 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  supreme  court. 

3.  The  district  courts. 

4.  The  county  courts. 

5.  The  probate  courts. 

6.  The  municipal  criminal  court  of  San  Francisco. 

7.  The  justices'  courts. 

8.  The  police  counts. 

Based  npon  Stat.  1863,  p.  833,  adding  Municipal  Criminal  Court,  (Stat. 
186d-'70,  p.  528),  and  substituting  "  police  courts  "  for  "recorders,"  ete. 
Of  oourta  ingenendand  their  jurisdiction.    I  Cal.  485;  2  Cal.  74,  a08x  3 
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GU.  I»:  4  OaL  968;  5  GaL  43,  195,  237;  «  Gal.  143, 359, 685;  7  Gal.  65,  54;  8 
OaL26^^;  9  CaL  607.  697;  10  Gal.  49;  12  Gal.  128.  306;  13  Gal.  24;  16  GaL 
02;  17  CaL  547 ;  19  CaL  210,  374;  21  Gal.  41%  438;  23  GaL  585;  25  GaL  49:  27 
Cal.  163;  30  GaL  435,  439 ;  31  Gal.  342 ;  32  GaL  241 ;  33  GaL  279, 505.  Hahn  vs. 
KeUcy.  34  GaL  391 :  37  GaL  69,  268,  458;  38  Gal.  393;  39  Gal.  157. 

$  34.    The  courts  enumerated  in  the  first  six  subdivisions 
of  the  preceding  section  are  courts  of  record. 


CHAPTER  n. 

OF  THE  COURT  FOB  THE  TRIAL  OF  IMPEACHMENTS. 

Sbozxon  35.    Members  of  the  court. 

36.  Juzisdictioii. 

37.  Officers  of  the  court. 

88.   Trial  of  impeachments  provided  for  in  penal  code. 

^  35.    The  court  for  the  trial  of  ii]bpeachments  is  composed 
of  the  members  of  the  senate,  or  a  majority  of  them 

$  36.  The  court  has  power  to  try  impeachments,  when 
presented  by  the  assembly,  of  the  governor,  lieutenant-gov- 
ernor, secretary  of  state,  controller,  treasurer,  attorney- 
general,  surveyor-general,  justices  of  the  supreme  court  and 
judges  of  the  district  courts,  for  any  misdemeanor  in  office 
Gonst.  art.  4,  g  18. 

$  97,    The  clerk  and  officers  of  the  senate  are  the  Clerk  and 
officers  of  the  court. 

$  98,    Proceedings  on  the  trial  of  impeachments  are  pro- 
vided for  in  the  penal  code. 
See  penal  code,  chapter  1,  title  H,  part  IL 
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OHAPTEE  in. 

OF  THE  SUPREME  CQURT. 

Sectton-40.  Blembers  of  the  court. 

41.  Chief  justice. 

42.  Jurisdiction  of  two  kinds. 

43.  Original  jurisdiction.  » 

44.  Appellate  jurisdiction. 

45.  May  re  versa,  affirm  or  modify,  etc.,  remittitur. 

46.  Number  of  judges  necessary  for  the  transaction  of 

business. 

47.  Number  to  pronounce  judgment. 

48.  Court  always  open  for  certain  purposeSi. 

49.  Terms,  when  held,  additional  terms. 

50.  Terms,  where  held. 

(  40.  The  Bupremo  court  consists  of  a  chief  justice  and 
four  aisociate  justices,  elected  at  the  judicial  elections,  and 
holding  their  offices  for  the  term  of  ten  years  from  the  first  day 
of  January  next  after  their  election. 

Const,  art.  6,  ^§  2-3,  Stat.  1863,  333.    2  CaU.198, 610. 

The  eligibility  and  residence  of  justices  is  provided  for  in  §  156. 

$  41.    The  justice  having  the  shortest  term  to  serve  is -the 
chief  justice. 
Stat.  1863,  323. 

[Ail  Act  to  determhie  wlwy  must  act  as  Chief  Justice  of  Vie  Su- 
preme Court. 

S::cTiON  1.  That  Justice  of  the  Supreme  Court,  elected  by 
tlio  people,  who  has  tlio  shortest  term  to  serve  under  his  com- 
mission is  the  Chief  Justice  after  the  expiration  of  the  term  of 
the  present  Chief  Justice. 

Sec.  2.  In  case  two  or  more  of  the  Justic  .'s  of  the  Supreme 
Court  shall  bo  equally  entitled  to  the  offico  of  Chief  Justice 
after  the  expiration  of  the  term  of  the  present  Chief  Justice, 
and  neither  of 'the  two  shall  voluntarily  and  m  writing  waive 
hiu  right  to  be  such  Chief  Justice,  then  such  Justices  shaii 
djtorminc  by  lot  which  of  them  shall  hold  such  offico,  and  a 
record  of  the  allotment  or  waiver  shall  be  entered  in  the  min- 
utes of  the  Court,  and  a  certified  copy  thereof  shall  be  trans- 
mitted to  the  Secretary  of  State  and  be  filed  in  his  office. — 
Ajyprovcd  March  14,  1872.    Statute  1871-2,  p.  364. 1 

$  4a.    The  jurisdiction  of  this  court  is  of  two  kinds  : 
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1.  Original;  and, 

2.  Appellate. 

Genenlly.  5  Cal.  89, 90, 134, 143,  $47;  7  Oal.  181 ;  8  OaL  297:  10  Gal.  249; 
II  CaL  175;  14Gal.  230;  15  CaL  75;  19  Cal.  124;  20  Oal.  141,387;  21  Cal.  166; 
22 Gal.  82;  26 Cal.  383, 273;  28  CaL  115;  31  CaL  107;  34  Cal.  28,  167;  36 Gal. 
328;  37  CaL  437. 

$  43.  Its  original  jurisdiction  extends  to  the  issuance  of 
writs  of  mandate,  review,  prohibition,  habeas  corpus  and  all 
writs  necessary  to  the  exercise  of  its  appellate  jurisdiction. 

The  Const,  art.  6,  §  4,  prior  to  1862,  read:  "And  the  said  court,  and 
each  of  the  jastices  thereof,  as  well  as  all  district  and  connty  judges, 
shall  have  power  to  issue  writs  of  habeas  corpus  at  the  instance  of  any 
petson  held  in  actual  custody.  They  shall  also  have  power  to  issue  all 
other  writs  and  process  necessary  to  the  exercise  of  their  appellate  juris- 
diction,  and  shall  be  conservators  of  the  peace  throughout  the  State." 

As  amended  in  1862,  in  reads:  "The  court  shall  also  have  power  to 
issue  writs  of  mandamus,  certiorari  and  prohibition,  and  habeas  corpus ; 
and  also  all  writs  necessary  or  proper  to  the  complete  exercise  of  its  ap- 
pellate jurisdiction;  each  of  the  justices  shall  have  power  to  issue  writs 
of  habeas  corpus  to  any  part  of  the  State,  upon  petition  on  behalf  of 
any  i>erBon  held  in  actual  custody,  and  may  make  such  writs  returnable 
before  himself,  or  the  supreme  court,  or  before  any  district  court,  or  any 
county  court,  in  the  State,  or  before  any  judge  of  said  courts." 

See  Stat.  1863, 334. 

The  provisions  concerning  the  writ  of  habeas  corpus  have  been  inserted 
in  the  Penal  Code,  Fart  il.  Title  xii. 

Mandamus.  25  Cal.  26;  28  Cal.  639 ;  36  CaL  283;  39  CaL  189;  1  CaL  143 ; 
14  Cal.  231 ; 

Certiorari.  25  Cal.  26,  95;  30  CaL  96;  40  Cal.  481 ;  1  Oal.  143, 152 ;  18  Cal. 
60;  21  Cal.  166. 

Habeas  corpus.  25  Gal.  26;  1  GaL143 ;  11  Call.  222 ;  IS  GaL  60?  '&  Gal. 
179;  23  Gal.  585. 

Prohibition.   25  Gal.  26;  1  GaL  143. 

%  44.    Its  appellate  jurisdiction-extends — 

1.  To  all  civil  actions  for  relief  formerly  given  in  courts  of 
equity. 

2.  To  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  To  all  civil  actions  in  which  the  subject  of  litigation  is 
capable  of  pecuniary  estimation,  which  involve  the  title  or 
possession  of  real  estate,  or  the  legality  of  any  tax,  impost. 
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assessment,  toll  or  municipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in-contro- 
versj,  amounts  to  three  hundred  dollars. 

4.  To  all  special  proceedings. 

5.  To  all  cases  arising  in  the  probate  courts ;  and, 

6.  To  all  criminal  actions  amounting  to  felony,  on  questions 
of  law  alone. 

§  4  of  article  6  of  the  oonstitntion,  as  it  stood  prior  to  amendments  of 
1862,  was  as  follows:  "The  supreme  court  shall  have  appellate  juris- 
diction  in  all  cases  when  the  matter  in  dispute  exceeds  two  hundred 
dollars,  when  the  legality  of  any  tax,  toll,  or  impost,  or  municipal  fine  is 
in  question,  and  in  all  criminal  oases  amounting  to  felony,  on  questions 
of  law  alone.  *•••••*••#»  *  • 
And  as  amended  in  1862,  (stat.  1863, 334,)  is  as  follows:  "The  supreme 
court  shall  have  appellate  jurisdiction  in  all  cases  in  equity;  also,  in  all 
cases  at  law  which  involve  the  title  or  possession  of  real  estate,  or  the 
legality  of  any  tax,  impost,  assessment,  toll  or  municipal  fine,  or  in 
which  the  demand,  exclusive  of  interest,  or  the  value  of  the  property  in 
controvert,  amoujits  to  three  hundred  dollars;  also,  in  all  cases  arising 
in  the  probate  courts:  and  also,  in  all  criminal  cases  amountinfir  to 
felony,  on  questions  of  law  alone."    Stat.  1863, 334. 

The  supreme  court  shall  have  jurisdiction  to  review,  upon  apiwal: 

First— A  final  judgment  in  any  of  the  cases  mentioned  m  the  preced- 
ing section ;  and  to  review,  upon  the  appeal  from  such  judgment,  any  in- 
termediate (Hrder  or  decision,  involving  i^e  merits,  and  necessarily 
affecting  the  judgment. 

Second— Act  order  granting  or  refusing  a  new  trial ;  an  order  granting 
or  dissolving  an  injunction;  and  an  order  refusing  to  grant  or  dissolve 
an  injunction ;  and  any  8i>ecial  order  made  after  final  judgment. 

Sub-division  3— Beid  property:  31  CaX.  140.  Tax,  etc.:  30  CaL  98. 
Money  demands,  etc. :  1  Cal.  15 ;  2  CaL  156 ;  12  OaL  280 ;  13  Oal  28 ;  14  Gal. 
278;  15  Cal.  406;  18  Cal.  409, 693;  20  Cal.  89.  173, 174;  23  CaL  61, 199, 285;  27 
Cal.  106:  28  Cal.  180 :  30  Cal.  545 ;  34  CaL  28. 

Sub-division  4:  31  Cal.  82. 

SuB-DrvisiON  6:  5  Cal.  295 ;  7  Cal.  189, 165;  30  Gal.  98 ;  95  Cal.  390. 

$  45,  The  court  may  reverse,  affirm  or  modify  any  order 
or  judgment  appealed  from,  and  may  direct  the  proper  judg~ 
ment  or  order  to  be  entered,  or  direct  a  new  trial  or  further 
proceedings  to  be  had.  Its  judgment  must  be  remitted  to  the 
court  from  which  the  appeal  was  taken. 
Based  upon  stat.  1863, 334.    See  §S  956, 957. 

$  *«•    The  presence  of  three  justices  is  necessary  for  the 
transaction  of  business,  but  one  or  more  of  Ihe  justices  may 
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tranaact  Brush.  biuiiieBS  as  can  be  done  at  chambers,  and  may 
adjourn  the  coort  from  day  to  dnQTi  with  the  same  effect  as  if 
all  were  present. 

(  4:7.  The  concurrence  of  three,  justices,  is  necessary  to 
pronounce  a  judg^ient ;  if  three  do  not  Vx)ncui',  the  case  must 
be  reheard. 

Stat.  1863, 334 :  "  S 11*  The  presence  of  three  jostioes  shall  be  necessary 
for  the  transaction  of  business,  excepting  such  bnriness  as  may  be  done 
at  chambers;  and  the  conooirence  of  three  justices  shall  be  necessary  ■ 

to  pronounce  a  judgment.   Whenever  questions  of  importance  are  in-  | 

▼olved  in  the  esses  decided,  and  ore  psssed  ujxm  by  the]  conrtk  the  j 

reasons  or  grounds  of  the  decision  shall  be  given  inairaitten  opinion  | 

accompanying  the  same."    13  GaL  24. 

$  48.  For  the  purpose  of  issuing  writs  of  mandate,  review, 
prohibition,  habeas  corpus,  and  all  writs  necessary  to  the  ex- 
ercise of  its  appellate  jurisdiction,  filing  opinions  and  entering 
orders  and  judgments,  this  court  is  always  open  and  in  session. 

$  49.  There  must  be  four  terms  in  each  year,  for  the  hear- 
ing of  causes,  to  commence  on  the  second  Monday  of  January, 
April,  July  and  October.  Additional  terms  may  also  be  held 
by  (Oder  of  the  court.  ^^^^  ^  >  ^W^^,  ^^ 

Btat.  1863, 334:  "  g  10.  There  shall  be  four  terms  of  this  court  in  each 
yeu:  for  the  hearing  of  causes,  to  commence  on  the  flrst  Monday  of  Jan- 
uary, April,  July  and  October,  and  to  continue  until  the  fourth  Satur- 
day thereafter,  inclusive,  unless  all  the  cases  ready  for  hearing  are  sooner 
disposed  of.  If  all  the  cases  ready  for  hearing  be  not.  disposed  of,  the 
terms  may  be  continued  so  much  longer  as  in  the  opinion  of  the  court 
the  public  interest  shall  reqaire.  The  court  shall  be  deemed  always  open 
for  the  filing  of  opinions  and  the  rendition  of  judgment  and  orders.*' 

Stat.  1*860-70, 382:  **  S  10.  There  shall  be  four  terms  of  the  court  in  each 
year,  for  the  hearing  of  causes,  to  commence  respectively  on  the  second 
Monday  of  January,  April,  July  and  October.  The  court  shall  be  deemed 
always  open  for  the  £ling  of  opinions,  and  Sthe  rendition  of  judgments 
and  orders." 

$  50.  The  terms  of  this  court  must  be  held  at  the  capital 
of  the  state.  If  proper  rooms  in  which  to  hold  the  court,  and 
for  the  chambers  of  the  justices,  are  not  provided  by  the  state, 
together  with  attendants,  furniture,  fuel,  lights  and  stationery, 
suitable  and  sufficient  for  the  transaction  of  business,  the  court 
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may  direct  the  sheriff  of  the  county  in  which  it  is  held  to  pro- 
vide such  rooms,  attendants,  furniture,  fuel,  lights  and 
stationery,  and  the  expenses  thereof,  certified  by  a  majority 
of  the  justices  to  be  correct,  must  be  paid  out  of  the  state 

treasury.         V^^T^^PP'^  3^*93 

Stat.  1863, 334.  ^ 

Power  to  make  mlea-  §S  129-130.   T6  change  place  of  holdiiig  court 

An  Act  to  regulate  Practice  in  the- Supreme- Court, 

Approved  March  16, 1872. 

$  1.  Every  civil  cause  on  appeal  in  the  Supreme  Court  must 
be  decided,  and  the  decision  of  the  Court  filed  within  six 
months  after  the  same  is  submitted ;  if  not  so  decided,  and  the 
decision  filed,  the  cause  may,  on  notice  of  either  party,  of  at 
least  thirty  days,  to  the  adverse  pariy,  be  again  placed  on  the 
calendar  for  a  re-argument. 

^  2.  Every  cause  which  shall  have  been  pending  on  appeal 
in  said  Court,  for  a  period  of  six  months  prior  to  the  taking 
efiect  of  this  J^t,  and  shall  have  been  submitted,  shall,  on 
notice  filed  and  served,  by  either  party  on  the  adverse  party 
and  the  Clerk  of  the  Court,  thirty  days  before  the  commence- 
ment of  the  next  succeeding  term,  be  placed  on  the  calendar 
for  that  term  for  re-argument. 


CHAPTER  IV. 

OF  THE  DISTBICT  COUBTS. 

SEonoN-Si.  Judicial  districts. 

65.  Court  in  each  district. 

56.  Judges — election  and  terms  of. 

67.  Jnrisdiction. 

68>74.  Terms  of  cottrt  in  the  several  districted. 

76.  Terms  of  the  district  court,  where  held. 

76.  Duration  of  terms. 

77.  Adjournment  of  the  court. 

78.  Judgments  may  be  entered  in  vacation. 
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$  54»    The  state  is  diyided  into  seventeen  jndicial  districts. 

[An  act  approved  February  20th,  1872,  created  the  eighteenth 
judicial  district  by  a  division  of  the  seventeenth  district.] 

[An  act  approved  March  8th,  1872,  created  the  nineteenth 
and  twentieth  judicial  districts  by  a  division  of  the  third, 
£»vrth,  twelfth  and  fifteentfa^districts.] 

$  55.  There  most  be  a  district  court  held  in  each  of  the 
judicial  districtsi 

$  56.  The  judge  thereof  is  elected  by  the  electors  of  the 
district,  at  the  judicial  elections,  and  holds  his  office  for  the 
term  of  six  years  from  the  first  day  of  January  next  sucoeed- 
iog  his  election. 

Consi.  art.  TE,  S  5>  stat.  186S,  pi.  339.  As  to  residence  and  eligibility  of 
Jndgea,  see  SS 157-150.  As  to  appointment  in  ease  of  vaoant^.  See  polit- 
ical code.    110aL49,T7;  12Cal.3»;  nCaLlL 

^  57.    The  jurisdiction  of  the  district  courts  extends — 

1.  To  all  civil  actions  for  relief  formerly  given  in  courts 
of  equity. 

2.  To  ail  civil  actions  in  wh^ch  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

S.  To  all  civil  actions  ^except  actions  of  forcible  entry  and 
detaiaer)  in  which  the  subject  of  litigation  is  capable  of  pecu- 
euniary  estimation,  which  involve  the  title  or  possession  of 
real  estate  or  the  legality  of  any  tax,  impost,  assessment,  toll, 
er  municipal  fine,  or  in  which  tiie  demand,  exclusive  of  inter- 
est, or  the  value  of  the  property  in  controversy,  amounts  to 
three  hundred  dollars. 

4.  To  all  special  proceedings  not  within  the  jurisdiction  of 
the  coimty  and  probate  courts,  as  defined  in  this  code. 

5.  To  the  issuance  of  writs  of  mandate,  review,  prohibi- 
tion, habeas  corpus,  and  all  writs  necessary  to  the  exercise  of 
its  powers. 

6.  To  the  trial  of  all  indictments  for  treason,  misprision  of 
treason,  murder  and  numalaughter. 

The  oonst.  ark  -vi,  prior  to  18$2,  read ;  '*  S  6L  The  district  conrts  shall 
have  oxigiiMl  juriadiotioD,  in  law  and  eQuitj,  in  all  aiH  cases  where  the 
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nmooiit  in  dispute  exceeds  two  hundred  dollars,  exolnsive  of  interest. 
In  all  criminal  cases  not  otherwise  provided  for,  and  in  all  issues  of  fact 
joined  in  the  probate  courts,  their  jurisdiction  shall  be  unlimited."  As 
amended  in  1862,  it  reads :  "  S  6.  The  district  courts  shall  have  original 
jurisdiction  in  all  cases  in  equity ;  also,  in  all  cases  at  law  which  involve 
the  title  or  possession  of  real  property,  or  the  legality  of  any  tax,  im- 
post, assessment,  toll,  or  municipal  fine,  and  in  all  other  cases  in  which 
the  demand,  exclusive  of  interest,  in  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars ;  and  also,  in  all  criminal 
cases  not  otherwise  provided  for.  The  district  courts  and  the^r  judges 
shall  have  power  to  issue  writs  of  habeas  corpus,  on  petition  by,  or  on 
behalf  of,  any  person  held  in  actual  custody  in  their  respective  dis- 
tricts." 

The  statute  1863,  335,  repeated  the  above  and  added :  "  and  also  all  writs 
necessary  or  proper  to  the  complete  exercise  of  the  powers  conferred 
upon  them  by  the  constitution  and  by  this  and  other  statutes:"  it  also 
inserted:  "^  21.  In  all  the  counties  of  this  State  the  district  courts 
shall  have  jurisdiction  to  try  and  determine  all  indictments  transmitted 
to  them  from  the  county  courts  in  the  cases  provided  by  law." 

Of  district  sourts  in  general.  2  Cal.  309 ;  3  Cal.  219, 379,  389,  461 ;  4  Oal. 
185, 280, 342,  235;  6  Cal.  52,  117 ;  9  Cal.  19,  77,  607 ;  10  Cal.  495;  12  Cal.  433 ;  17 
Cal.  314;  21  Cal.  166;  21  Cal.  93;  30  Cal.573;  32  Cal.  414;  33  Cal.  212,  484;  34 
Cal.  391 ;  36  Cal.  159, 193, 281,  552:  33  Cal.  85.  428;  39  Cal.  315;  40  Cal.  183. 

Sub-division  1:  5  Cal.  297;  7  Cal.  348;  21  Cal.  76;  21  Cal.  491 ;  3  SCal. 
290, 379;  36  Cal.  639. 

Sub-division  3:  Real  estate:  17  Cal.  67;  31  Oal.  140, 333;  38  Cal.  683. 
Taxes,  etc. :  34  Cal.  575:  23  Cal.  327;  24  Cal.  61.  Money  demands,  etc. :  4. 
Cal.  89 ;  5  Cal.  95 ;  9  Cal.  248 ;  31  Cal.  28. 

SUD-DivisiON  5:  Mandamus:  26  Cal.  372;  30  Cal.  573,  241  Certiorari: 
4  Oal.  185 ;  7  Cal.  113 ;  8  Oal.  53 ;  23  Cal.  492 ;  26  Oal.  372.  Habeas  corpus :  5 
Cal.  585;  26  Cal.  372. 


Sub-division  6:  32  Oal.  140.         -,       /      /^  -j 


^  58-.74.  Fix  the  terms  of  the  soyer^  diatriot  courts ; 
these  as  modified  by  the  laws  of  the  nineteenth  session — 1871- 
72,  are  stated  in  the  following  alphabetical  table. 

%  75.  The  terms  of  the  district  courts  must  be  held  at  the 
county  seats  of  the  several  counties. 

$  76.  Each  term  must  be  held  imtil  the  business  is  dis- 
posed of,  or  until  a  day  fixed  for  the  commencement  of  sC>me 

other  term  in  the  district.   :yh'^,  f^%'J 
Stot.  1863, 336;  40  OaL  )Bi 
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f  TT-  The  court  may  adjourn  from  time  to  time  during  the 
term,  and  may,  when  the  public  convenience  requires,  adjourn 
the  term  over  the  time  fixed  by  law  for  the  commencement  of 
another  term  in  the  same  district. 

Stat.  I86S,  336,  reads:  "And  may  be  adjourned  from  time  to  time  in 
the  discretion  of  the  court." 

(  78.    Judgments  and  orders  of  this  court  may  be  entered 
either  in  term  or  vacation. 
Stat.  1863,  336. 

O.  O.  p.   4 
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GHAPTEB  V 

OF  THE  COUNTY  COURTS. 

Section  82.  Court  in  each  county. 

83.  Judges — election  and  terms  of. 

84.  Jurisdiction  of  two  kinds. 
86.  Original  jurisdiction. 

86.  Appellate  jurisdiction. 

8T.  Presumptions  in  favor  of  judgments,  etc. 

88.  Terms  of  the  county  court  for  the  respective  cotintiM. 

89.  Court  always  open  for  certain  purposes. 

90.  Terms  of  the  county  court,  where  held. 

$  83.  There  must  be  a  county  court  held  in  each  of  the 
counties,  by  the  county  judge  thereof. 

$  83.  The  county  judge  is  elected  by  the  electors  of  the 
county,  at  the  judicial  elections,  and  holds  his  office  for  the 
term  of  four  years  from  the  first  day  of  January  next  suc- 
ceeding his  election. 

12  Cal.  394,  409;  14  Cal.  180. 

$  8^    The  jurisdiction  of  this  court  is  of  two  kinds : 

1.  Original;  and, 

2.  Appellate. 

5  Cal.  52, 279 ;  6  Cal.  143 :  19  Cal.  551 ;  35  CaL  107, 213 ;  27  CaL  67 :  39  Cal. 

S6;  40  CaL  642. 

^  85.    Its  original  jurisdiction  extends :  C^  tZ?  ,£>oi-^ 

1.  To  actions  to  prevent  or  abate  a  nuisance. 

2.  To  actions  of  forcible  entry  and  detainer. 

3.  To  proceedings  in  insolvency. 

4.  To  all  special  cases  or  proceedings  in  which  the  law 
giving  the  remedy  or  authorizing  the  proceedings,  confers  the 
jurisdiction  upon  it. 

5.  To  the  issuance  of  "svrits  of  mandate,  review,  prohibition, 
habeas  corpus  and  all  writs  necessaiy  to  the  exercise  of  its 
powers. 

6.  To  inquire,  by  the  intervention  of  a  grand  jury,  of  all 
public  ofifences  committed  or  triable  in  the  county. 
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7.  To  the  trial  of  all  indictments,  except  for  treason,  mis- 
prision of  treason,  murder  and  manslaughter. 

The  coDstiution  prior  to  1862,  read:  "§  9.  The  county  courts  shall 
have  such  jurisdiction,  in  cases  arising  in  justices'  courts,  and  in  specie] 
cases,  as  the  legislature  may  prescribe,  but  shall  have  no  original  civil 
jurisdiction,  except  in  such  special  cases;"  as  amended  in  1862,  it  reads: 
"  S  8.  The  county  courts  shall  have  original  jurisdiction  of  cctions  of 
forcible  entry  and  detainer,  of  proceedings  in  insolvency,  of  actions  to 
prevent  or  abate  a  nuisance,  and  of  all  such  special  cases  and  proceed- 
ings as  are  not  otherwise  provided  for;  and  also  such  criminal  jurisdic- 
tion as  the  legislature  may  prescribe;  they  shall  also  have  appellate 
jurisdiction  in  all  cases  arising  in  courts  held  by  justices  of  the  peace, 
and  recorders,  and  in  such  inferior  courts  as  may  be  established  in  pur- 
suance of  section  one  of  this  article,  in  their  respective  counties.  The 
county  judges  shall  hold,  in  their  several  counties,  probate  courts,  and 
perform  such  duties  as  probate  judges  as  may  be  prescribed  by  law. 
The  county  courts  and  their  judges  shall  also  have  power  to  issue  writs 
of  habeas  corpus,  on  petition  by,  or  on  behalf  ol,  ^Mf  person  in  actual 
custody  in  their  respective  counties." 

Stat.  1863,  p.  837 :  "  ^  32.  The  coimty  courts  shall  also  have  jurisdiction : 
<*  First— To  inquire,  by  the  Intervention  of  a  grand  jury,  of  all  public 
offences  committed  or  triable  in  their  respective  counties.    And, 

"  Second.  To  try  and  determine  aU  indictments  found  therein,  for  all 
public  offences,  except  treason,  misprision  of  treason,  murder  and  man- 
slaughter. 

"  S  33.  When  an  indictment  is  found  in  the  county  court  for  treason, 
misprision  of  treason,  murder,  or  manslaughter,  it  shall  be  transmitted 
by  the  clerk  to  the  district  court  sitting  in  the  county,  for  trial,  except 
when  the  indictment  is  found  against  a  person  holding  the  office  of  dis- 
trict judge,  when  it  shall  be  transmitted  to  the  district  court  of  such 
other  adjoining  district  as  the  county  court  may  direct. 

"  §  34.  Indictments  found  in  the  county  court  shall  also  bo  transmitted 
to  the  district  court  sitting  in  the  county,  for  trial,  whenever  the  judge 
of  the  county  court  is  disqualified  from  hearing  or  trying  the  same. 

'*  §  35.  The  county  courts  shall  also  have  jurisdiction  to  hear  and  de- 
termine all  cases,  civil  and  criminal,  appealed  thereto,  in  the  manner 
provided  by  law,  from  courts  held  by  justices  of  the  peace,  recorders, 
and  other  inferior  municipal  courts  in  their  respectivo  counties. 

"  §  36.  The  county  courts  and  the  judges  thereof  shall  have  power  to 
issue  writs  of  habeas  corpus,  on  petition  by,  nr  on  behalf  of,  any  person 
in  actual  custody  in  their  respective  counties,  and  also  all  writs  neces- 
sary or  proper  to  the  complete  exercise  of  the  powers  conferred  upon 
them  by  the  constitution  and  by  this  and  other  statutes." 

§  796,  Penal  Code,  provides  for  trial  on  indictments  in  San  Francisco 
by  the  municipal  criminal  co}irt. 

SuB^DrviszoiT  1 :   30  Cal.  573 ;  40  Cal.  396. 
SuB-i;rvi8ZOK  2:    19  CaL  374;  28  Cal.  118. 
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Sub-division  4 :   5  Cal.  43 ;  13  Cat.  145 ;  19  Cal.  551 ;  23  CaL  144 ;  36  Oal.  638. 
SuB-DiviS2air  5:    Mandamus :  15  CaL  91 ;  26  Cal.  651. 

$  86.  Its  appellate  jurisdiction  extends  to  all  cases  arising 
in  justices'  or  police  courts. 

9  Cal.  a>;  82  Cal.  49;  33  Cal.  213;  2G  Cal.  651;  37  CaL  454;  39 Cal.  820. 

$  8T.  The  proceedings  of  this  court  are  construed  in  the 
same  manner,  and  with  like  intendments,  as  the  proceedings 
of  courts  of  general  jurisdiction,  and  to  its  records,  orders, 
judgments  and  decrees,  there  is  accorded  like  force,  effect  and 
lega)  presumptions,  as  to  the  records,  orders,  judgments  and 
decrees  of  district  courts. 

Seo  Stat.  1868,  337 ;  stat.  1865-6, 75. 

$  88,  Fixes  the  terms  of  county  courts;  these  as  modified 
by  laws  of  the  nineteenth  session,  are  given  in  the  table  pre- 
ceding}  82.    <^hyt  t^^^ r  9 S^ 

$  89,  For  the  purpose  of  hearing  and  determining  actions 
arising  under  the  forcible  entry  and  detainer  act  of  this  State, 
motions  for  new  trials,  and  the  entry  of  orders  and  judg- 
ments, this  court  is  always  open  and  in  session. 

See  Stat.  1863,  338 ;  stat.  1865-6, 75. 

%  90.    The  terms  of  the  county  courts  must  be  held  at  the 

county  seats. 

[Act  of  March  1, 1872,  provides :  "$  1.  Each  of  theregular 
terms  of  each  county  court  shall  continue  until  the  next  regu- 
lar term  unless  the  business  of  the  court  is  sooner  disposed  of.  ] 


CHAPTEB  VI. 


OF  THE  PROBATE  COURT., 


Section  94.  Court  in  eadh  county.  ; 

95  JudgDB  of.  \ 

9G.  Judge  cf,  in  San  Francisoo'.  <• 

97.  Jurisdiction  of 


[ 

I 

I 
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Seohon  98.    Pregnmptions  in  favor  of  its  Judgments. 

99.    TerxnB  of  the  court  in  the  respective  counties. 
100.    Terms,  where  held. 

^  94«  There  mnBt  be  a  probate  court  held  in  each  of  the 
comities. 

^  95,  The  county  judge  of  each  county,  except  in  the  city 
and  county  of  San  Francisco,  is  the  judge  of  tlie  probate 
court. 

(  96.  In  the  city  and  county  of  San  Francisco  the  probate 
court  is  held  by  a  probate  judge  elected  by  the  electors  there- 
of, at  the  judicial  elections,  and  who  holds  his  office  for  the 
term  of  four  years  from  the  first  day  of  January  next  succeed- 
ing his  election. 

%  9T.    The  probate  c^I^t  has  jurisdiction^  ^  '- 

1.  To  open  and  receive  -^ftoKn^l  last  wlUs  jm(^^staments, 
and  to  admit  them  to  i>roo/. 

2.  To  grant  letters  testamentary,  of  administration  and  of 
guardianship,  and  to  revoke  the  same. 

5.  To  appoint  appraisers  of  estates  of  deceased  persons. 

4.  To  compel  executors,  administrators  and  guardians  to 
render  accounts. 

6.  To  order  the  sale  of  property  of  estates,  or  belonging  to 
minors. 

6.  To  order  the  payment  of  debts  due  from  estates. 

7.  To  order  and  regulate  all  disMbviUm  of  property  or  es- 
tates of  deceased  persons. 

8.  To  compel  the  attendance  of  witnesses,  and  the  produc- 
tion of  title  deeds,  papers  and  other  property  of  nn  estate,  or 
of  a  minor. 

9.  To  exercise  the  powers  conferred  by  title  xi,  part  iii,  of 
this  code. 

10.  To  make  such  orders  as  may  be  necessary  to  the  exer- 
cise of  the  powers  conferred  upon  it. 

Stat.  1863, 339,  read  "probate"  instead  of  "proof,"  and  "partition" 
jnstead  of  "  distribution."   See  §§  S5, 167,  and  note  to  S  &<>. 

38  Cal.  85;  4  Cal.  310,  362;  5  Cal.  58,  432,  437;  6  Cal.  621,  632,666;  10 
CaL  110,  495;  15  Cal.  22J ;  18  Cal.  49!),  478 ;  10  Cal.  188.  £97 ;  20  Cal.  2S6,  62.3 ;  22 
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Cal.  266;  23  Cal.  415,  427;  24  Gal.  114, 123, 187;  28  Oal.  182,  502;  29  CaL  20;  S3 
Gal.  46 ;  34  Gal.  632 ;  35  Gal.  509,  392 ;  39  Gal.  306. 

See  cases  quoted  under  appropriate  §§  begiuing  with  §  1294. 

$  98,  The  proceedings  of  this  court  are  construed  in  the 
same  manner,  and  with  like  intendments,  as  the  proceedings 
of  courts  of  general  jurisdiction,  and  to  its  records,  orders, 
judgments  and  decrees,  there  is  accorded  like  force,  effect  and 
legal  i)resumptions,  as  to  the  records,  orders,  judgment  and 
decrees  of  district  courts. 

Stat.  18G3,  33.'),  reads:  "'Iho  proceedings  of  the  probate  courts,  within 
the  jurisdiction  conferred  on  them  by  law."    See  cases  cited  under  §  97. 

$  99.  Fixes  the  terms  of  probate  courts;  these  as  modified 
by  laws  of  tlie  nineteenth  session  are  given  in  the  table  pre- 
ceding $  ;.,2. 

$  100,  The  terms  of  the  probate  court  must  be  held  at  the 
county  seats. 

[Act  of  March  1,  1B72,  provides  that:  «$  2.  Each  of  the 
regular  terms  of  each  probate  court  shall  either  with  or  with- 
out intermediate  adjournment  continue  to  the  commencement 
of  the  next  term.] 


CHAPTEE  VII. 

OP    THE    MUNICIPAL    CKIMINAL    COUBT    OP    SAN 

FRANCISCO. 

Section  104.  This  court  continued. 

105.  Judge— election  and  term. 

106.  Jurisdictit  n. 

107.  I  resumptions  in  favor  of  its  judgmtAts. 

108.  Terms  of  court. 

109.  Where  held. 

110.  Officers  and  salaries. 
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$  104*  The  court  known  as '  *  The  Mnnieipal  Criminal  Court 
of  San  Prancisco,"  is  berehy  continued,  with  the  jurisdiction 
conferred  by  this  chapter. 

22CaL478;39Cal.M7. 

$  105.  The  judge  thereof  is  elected  by  the  electors  of  the 
city  and  county  of  San  Francisco,  and  holds  his  office  for  the 
term  of  four  years  from  the  first  day  of  January  next  succeed- 
ing his  election. 

Stat.  1870.  528. 

$  106.  Its  jurisdiction  extends  to  the  trial  of  all  indict- 
ments transmitted  to  it  for  trial  by  the  county  court  of  the  city 
and  county  of  San  Francisco. 

Stat.  1870, 529.  §  796  of  the  penal  code  provides  that  all  indictments 
found  and  triable  in  the  county  court  of  San  Francisco  must  bo  trans- 
mitted to  this  court  for  trial. 

$  107.  The  proceedings  of  this  court  are  construed  in  the 
same  manner  and  with  like  intendments  as  the  proceedings  of 
courts  of  general  jurisdiction,  and  to  its  records,  orders  and 
judgments  there  is  accorded  like  force,  effect  and  legal  pre- 
sumptions, as  to  the  records,  orders,  judgment  and  decrees  of 
the  district  court. 

Stat.  1870,  529. 

^  108.  There  must  be  six  terms  of  this  court  held  in  each 
year,  commencing  on  the  first  Monday  of  January,  March, 
May,  July,  September  and  November. 

Stat.  1870,  823. 

$  109.  This  court  must  be  held  at  such  place  in  the  city  and 
couniy  of  San  Francisco  as  may  be  fixed  by  the  board  of  saper- 
Tisors. 

$  110,    The  provisions  of  sections  eight,  nine,  fifteen  and 

sixteen  of  an  act  to  estabUsh  a  municipal  criminal  court  in  the 

city  and  county  of  San  Frandsoo,  approved  March  dlst,  1870, 

are  continued  in  force. 

The  seotioiis  named  roEer  to  the  appointment  etc.,  of  officers  of  the 
eenrt. 
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OHAPTEE  Vm. 

OF   JUSTICES'   OOUBTS. 

Secttok  112.  Justices  of  the  peace  must  hold. 

113.  Justices— election  and  temi. 

114.  Civil  jurisdiction. 

115.  Civil  jurisdiction  restricted. 

116.  Territorial  extent  of  civil  jurisdiction. 

117.  Criminal  jurisdiction. 

118.  Courts,  where  held  and  when  open. 

$  113.    Every  justice  of  the  peace  must  hold  a  justice's  court 
in  the  town  or  city  in  which  he  ia  elected. 
Stat.  1863,  340. 

$  113.    Justices  of  the  peace  are  elected  by  the  electors  of 
their  respective  townships  or  cities,  at  the  judicial  elections,  and 


irs  from  the  first  day  oi 


$  114^  The  civil  jurisdiction  of  these  conrts  within  their 
respective  townships  or  cities  extends — 

1.  To  an  action  arising  on  contract,  for  the  recovery  of  money 
only,  if  the  sum  claimed,  exclusive  of  interest,  does  not  amount 
to  three  hundred  dollars. 

2.  To  an  action  for  damages  for  injury  to  the  person,  or  for 
taking  or  detaining  personal  property,  or  for  injuring  personal 
property,  or  for  an  injury  to  real  properly  wi)ere  no  issue  is 
raised  by  the  answer  involving  the  plaintiff's  title  or  possession 
of  Vie  same,  if  the  damages  claimed  do  not  amount  to  three 
hundred  dollars. 

3.  To  an  action  for  a  fine,  penalty  or  forfeiture,  not  amount- 
ing to  three  hundred  dollars,  given  by  statute  or  the  ordinance 
of  an  incorporated  city  or  town. 

4.  To  an  action  upon  a  bond  or  undertaking  conditioned  for 
the  payment  of  money,  not  amounting  to  three  hundred  dol- 
lars, though  the  penalty  exceed  that  sum;  the  judgment  to  be 
given  for  the  sum  actually  due.    When  the  payments  are  to  be 
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made  by  instalments,  an  action  maybe  brought  for  each  instal- 
ment as  it  becomes  due. 

*  5.  To  an  action  to  recover  the  possession  of  personal  prop- 
erty, when  the  value  of  such  property  does  not  amount  to  three 
hundred  dollars. 

6.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
fendant, when  the  amount  confessed,  exclusive  of  interest,  does . 
not  amount  to  three  hxmdred  dollars. 

The  constittition,  as  amended  in  1862,  provides  that  "such  iiowers  ■ 
shall  not  in  any  case  trench  npon  the  jurisdiction  of  the  several  coorts 
of  records." 

Stat.  IKJO,  179,  gave  jurisdiction  where  amount  was  two  hundred  dol-  '' 
Jars  or  under. 

Stat.  1863, 340,  gave  jurisdiction  if  the  amount  did  not  exceed  three  ( 
hundred  dollars.  The  amendment  (1863-4,  '67)  limited  the  jurisdiction  | 
to  an  amount  less  than  three  hundred  dollars. 

The  variations  between  this  section  of  the  code  and  stat.  1863-4,  '67  are :  i 
the  second  sub-division  of  stat.  1863-4,  '67,  read:    "  Or  for  injury  to  real  . 
or  personal  property  if  the  damages  claimed  are  less  than  three  hundred 
dollars."    The  fifth  sub-division  (omitted  in  the  code)  read:    "Of  an 
action  for  the  foreclosure  of  any  mortgage  or  the  enforcement  of  any 
lien  <9  personal  property,  when  the  debt  secured  is  less  than  three  hun-  * 
died  donate,  exclusive  of  interest."  The  eighth  contained,  in  addition  to 
the  text,  the  words  "  of  an  action  to  determine  the  right  to  a  mining  ;. 
claim  when  the  value  of  the  claim  is  less  than  three  hundred  dollars," 
and  the  ninth  sub-division  added :  "  Of  proceedings  respecting  vagrancy  ' 
and  disorderly  persons." 

Words  in  italic  were  not  in  previous  statutes. 

In  general.    2  Cal.  144 ;  5  Cal.  445 ;  6  Gal.  19 ;  7  Cal.  244 :  8  Gal.  76 ;  9  Gal. 
85;  5  GaL  296;  17  Gal.  67;  20  Gal.  282;  22  Gal.  169;  23  Gal.  86,  401 ;  24  Gal.  -. 
61 ;  28  Gal.  118 ;  29  Gal.  312 ;  33  Gal.  212.  318 ;  34  Gal.  321 ;  35  Gal.  269 ;  11  Gal, 
280. 

Sub-division  1 :  5  GaL  230, 331,  445;  6Gal.  447;  7  Gal.  104;  8  GaL  -76;  22  '- 
Gal.  169, 465;  23  Gal.  61 ;  29  Gal.  307 ;  30  Gal.  545;  40  Gal. 629. 

Sub-division  2 :   38  Gal.  683 ;  39  Gal.  319. 

Sub-division  6:   8  Gal.  76. 

Sub-division  7 :   6  Gal.  19. 

$  U5.  The  jurisdiction  conferred  by  the  last  section  shall ' 
not  extend,  however — 

1.  To  a  civil  action  in  which  the  title  or  possession  of  real^ 
property  is  put  in  issue. 

o.  c.  p. — 5 
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2.  Nor  to  an  action  or  proceeding  against  ships,  vessels  or 

Iwats,  or  against  the  otmers  or  masters  thereof,  when  the  suit 

.-or  proceeding  is  for  the  recovery  of  seamen's  wages  for  a  voy- 

-^e  performed  in  whole  or  in  part  without  the  waters  of  this 

-staie. 

.Stat.  1868,  340,  reads:  "Moesearilyooines  in  aaestion,"  instead  of  "is 
rpntiin  issue." 

J^  116.    The  civil  jurisdiction  of  justices'  courts,  within  an 
:  itteorporated  ciiy,  extends  to  the  limits  of  such  city,  or  town- 
shipin  which  the  city  is  Bitoated.    Mesne  and  final  process 


of  Justices'  courts  may  be 
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-v^iiu  i,u  Kill,"  but 
v-*i^uicuoii  to  nno  and  imprisonment,  as  in  this  section. 

^  118,    Thegecourts  may  be  held  at  any  place  selected  by 
ihe  justice  holding  the  same,  in  the  township  or  city  for  which 
he  is  elected,  And.  they  are  always  open  for  the  transaction  of 
:  business. 
.  Stat.  I8q3»  an 

^  e.^//f  riooS<2^ a/e-'iryy^  .^^^ » ^%B 
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CHAPTER  IX. 

OP  POLICE  COURTS. 

CUBOtiON  121.   Organization,  eio.,  provided  for  in  poUtioal  code. 

$  IMm  Tolice  coTiri<}  are  established  in  incorporated  cities 

and  towns,  and  their  organization,  jurisdiction  and  powers 

provided  for  in  the  political  codo,  part  four. 
S4CaLfi». 


OHAPTEE  X. 

GENEBAL  PROVISIONS  RESPECTING  COURTS  OF 

JUSTICE. 

ABTIOLV     i.     PUBLIOITT  OF  THEIB  PBOOEEDINO0.  , 

n.    Incidental  powebs  and  ditties  or  ooubxb. 
-  m.    Judicial  dats. 

•      lY.     FBOCEEDINaS  WHEN  JXTDQES  DO  NOT  ATTEND  TO  HOLD  A 
COtJBT. 
y.     PaBTICULAB    PBOVI6IONS   BESPECTINa   THE   PLACES    OF 
HOLDING  THE  COUBTS  OF  JX7BTICB. 

TI.    Seals  of  the  coubts  of  justice. 


ARTICLE  I. 

PUBLICITY  OP  THE  PROCEEDINGS  OP  THE  COURTS 

OP  JUSTICE. 

Sboxzon  124.    Sittings  public. 

125.    Limitation  on  preceding  section. 
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$  134.    The  sittings  of  every  coart  of  justice  are  pnblic, 
except  as  provided  in  the  next  section. 

Stat.  1863. 342. 

$  125.    In  an  action  for  divorce,  the  court  may  direct  the 

trial  of  any  issue  of  fact  joined  therein  to  be  private,  and  may 

exclude  all  persons  except  the  officers  of  the  court,  (he  parties, 

their  witnesses  and  counsel.  cA^_^  ,  Z^i*y 
Stat.  1863.  342.  '        *  ^ 


ABTIOLB  H.    ' 

INCIDENTAL  POWERS  AND  DUTIES  OF  COUBTS. 

SsoitON  128.    Powers  of  conrt  rospecting  the  eonduct  of  jadidal 
proceedings. 

129.  Courts  of  record  may  make  rales. 

130.  When  rules  take  efElact. 

^  %^S*    Every  court  has  power— 

1.  To  preserve  and  enforce  order  in  its  immediate  presence. 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before 
a  person  or  persons  empowered  to  conduct  a  judicial  investi- 
gation under  its  authority. 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before 
it  or  its  officers. 

4.  To  compel  obedience  to  its  judgnients,  orders  and  pro- 
cess, and  to  the  orders  of  a  judge  out  of  court,  in  an  action  or 
proceeding  pending  therein. 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  manner 
connected  with  a  judicial  proceeding  before  it,  in  every  matter 
appertaining  thereto. 

6.  To  compel  the  atteiidance  of  persons,  to  testify,  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and  manner 
provided  in  this  code. 

7.  To  administer  oaths  in  an  action  or  proceeding  pending 


53  HTBtCUL  BATS.  ^  lAft-lS# 

therein,  and  in  all  other  eases  where  it  may  be  neoeasary  im 
the  exercise  of  its  powers  and  duties. 

8.  To  amend  and  control  its  process  and  orders,  so  as  to 
make  them  conformable  to  law  and  justice. 

Sab>diTisio]i8  1,  2,  4  and  the  flrst  clause  of  snb-diTiston  5,  snbstantiall/ 
embrace  the  provisions  of  stat.  1863, 312, 365 ;  tho  oUier  sab-diviaioiis  taken 
from  the  New  York  code,  embody  various  statutory  provisions  scattered 
through  our  laws,  or  well  settled  common  law  princii)lea,  applicable  to 
the  powers  of  judicial  tribunals. 

^  139.  Every  court  of  record  may  make  rules,  not  incon- 
sistent with  tho  laws  of  this  State,  for  its  own  government  and 
the  government  of  its  officers ;  but  such  rules  must  neither 
impose  a  tax  or  charge  upon  any  legal  proceeding  nor  give  an 
allowance  to  any  officer  for  services. 

Stat.  1863,  335:  1869-70. 523. 

$  130.  The  rules  adopted  by  the  supreme  court  take  effect 
sixty  days,  and  those  adopted  by  other  courts,  thirty  days, 
after  their  publicatioa 

Stat.  1863,93s. 


ABTICLE  nt. 
JUDICIAL  DAYS. 

SEcnON  133.    Days  on  which  courts,  etc.,  may  be  held 

184.    Days  on  which  courts  shall  not  be  opened. 
135.    Ck>urt  appointed,  etc.,  for  those  days,  deemed  for 
next  day. 

$  138  •  The  courts  of  justice  may  be  held,  and  judicial  busi- 
ness may  be  transacted,  on  any  day  except  as  provided  in  the 
next  section. 

SUt.  1863, 348. 

$  134.  No  court  can  be  opened,  nor  can  any  judicial  busi- 
ness be  transacted,  on  Sunday,  on  tlie  first  day  of  January,  on 
the  fourth  of  July,  on  Christmas  or  thanksgiving  day,  or  on  a 
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day  on  which  the  general  or  the  jndioial  election  is  held,  except 

for  the  following  purposes : 

i    1.  To  giye,  upon  their  request,  instructions  to  $  jury  when 

deliberating  on  their  verdict. 

.    2.  To  receive  a  verdict  or  discharge  a  jury. 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  crimi- 
nal action,  or  in  a  proceeding  of  a  criminal  nature. 

Stot.  1863,  843. 

$  135.  If  any  of  the  days  mentioned  in  the  last  section 
happen  to  be  the  day  appointed  for  the  holding  of  a  court,  or 
to  which  it  is  adjourned,  it  is  deemed  appointed  for  or  adjourned 
to  the  next  day. 


ABTIOLE  rV. 

PROCEEDINGS  WHEN  JUDGES  DO  NOT  ATTEND  TO 

HOLD  A  COUBT. 

Sbotion  139.    Adjournment  of  court  for  absence  of  judge. 
140.    The  same. 

$  139.  If  no  judge  attend  on  the  day  appointed  for  holding 
the  court,,  or  on  the  day  to  which  it  may  have  been  adjourned, 
before  noon,  the  sheriff  or  clerk  must  adjourn  the  court  until 
the  next  day,  at  ten  o'clock ;  and  if  no  judge  attend  on  that  day 
before  noon,  the  sheriff  or  clerk  must  adjourn  the  court  imtil 
the  following  day;  and  so  on,  from  day  to  day,  for  one  week. 
'  Stat.  1863,  3U.    Words  in  italic  were  not  in. 

^  140.  If  no  judge  attend  for  one  week,  the  sheriff  or  clerk 
must  adjourn  the  court  for  the  term,  unless  the  judge,  by  vrrit- 
ten  order,  directsit  to  he  adjourned  to  someday  ce^siain.  Jixedin 
such  order,  in  which  case  they  must  so  adjourn  it, 

Stat.  1863,  344.    Words  in  Ualica  were  not  in, 

19Cal.  644;  24  Cal.  19. 
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ABTICLE  V. 

PARTICULAR  PROVISIONS  RESPECTING  THE  PLACES 
OF  HOLDING  THE  COURTS  OF  JUSTICE. 

SscTXON  142.    Jndgo  may,  in  certain  cases,  change  place  of  hold- 
ing court. 

143.  Parties  to  appear  at  place  appointed. 

144.  Booms,  etc.,  when  judge  may  order. 

$  l*a.  A  judge  authorized  to  hold  or  preside  at  a  court 
appointed  to  be  held  in  a  county,  city  or  town,  may,  by  an 
order  filed  with  the  county  clerk  and  published  as  he  may  pre^ 
scribe,  direct  that  the  court  be  held  or  continued  at  any  other 
place  in  the  city,  town  or  county  than  that  appointed,  when 
.war,  insurrection,  pestilence  or  other  public  calamity,  or  the 
dangers  thereof,  or  the  destruction  of  the  building  appointed 
for  holding  the  court,  may  render  it  necessary ;  and  may  in 
the  same  manner  revoke  the  order,  and,  in  his  discretion, 
axjpoint  another  place  in  the  same  city,  town  or  county,  for 
holding  the  court. 

Stat  1863,  344. 

$  143.  When  the  court  is  held  at  a  place  appointed  as  pro- 
vided in  the  last  section,  every  person  held  to  appear  at  the 
court  must  appear  at  the  place  so  appointed. 

Stat.  1863. 344. 

^  144.  If  suitable  rooms  for  holding  the  district  courts, 
county  courts  and  probate  courts,  and  the  chambers  of  the 
judges  of  such  courts,  be  not  provided  in  any  county  by  the 
supervisors  thereof,  together  with  attendants,  furniture,  fuel, 
lights  and  stationery,  sufficient  for  the  transaction  of  business, 
the  courts  may  direct  the  sheriff  of  such  county  to  provide 
such  rooms,  attendants,  furniture,  fuel,  lights  and  stationery, 
and  the  expenses  thereof  are  a  charge  against  such  comity. 

Stot.  1863, 345. 
< 

[The  act  of' 1863  was  amended  by  act  of  January  16,  1872, 
by  inserting  the  words  *'  municipal  criminfti  courts  of  the  city 
and  county  of  San  Francisco."] 
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ABTICLE  VI. 
SEALS  OP  THE  OOUBTS  OF  JUSTIOE. 

SsonoN  147.  What  courts  have  seals. 

148.  Present  seals  to  continne. 

149.  Seals  for  courts,  not  now  provided  with. 

150.  Private  seal  to  be  used,  when. 

151.  Seals,  by  whom  kept. 

152.  To  what  proceedings  to  be  affixed. ' 

$  147.    Each  of  the  following  courts  has  a  seal : 

1.  The  supreme  court. 

2.  The  district  courts. 
8.  The  county  courts, 

4.  The  probate  courts. 

5.  The  municipal  criminal  court  of  the  cify  and  county  of 
San  Francisco. 

6.  The  police  court  of  the  city  and  county  of  San  Francisco. 
Stat.  1863,  344;  1869-'70, 6SS. 

$  148.  The  seal  now  used  by  the  supreme  court  shall  be  the 
seal  of  that  court ;  and  where  seals  have  been  provided  for  the 
district,  county  and  probate  courts,  municipal  criminal  and  the 
police  court  of  the  city  and  county  of  San  Francisco,  such  seals 
shall  continue  to  be  used  as  the  seals  of  those  courts. 

Stat.  1863.  344;  1865-6,65. 

$  140.  The  several  district,  county  and  probate  courts,  for 
which  separate  seals  have  not  been  heretofore  provided,  shal 
direct  their  respective  clerks  to  procure  seals,  which  shall  be 
devised  by  the  respective  judges  of  such  courts,  and  shall  have 
the  following  inscriptions  surrounding  the  same : 

1.  For  the  district  courts:    "District  court, county, 

California."     (Inserting  the  name  of  the  county.) 

2.  For  the  county  courts:    "County  court, county* 

California."     (Inserting  the  name  of  the  county.) 

3.  For  the  probate  courts :    "  Probate  court, coimty, 

California."    (Inserting  the  name  of  the  county.) 

Stat.  1863.  344. 


87  JUDIGIAIi  OFFICEBS.  9$  150-159 

^  150«  Until  ihe  seals  deyised,  as  provided  in  the  last  sec- 
tion, are  procured,  the  clerk  of  each  coort  may  use  his  private 
seal,  whenever  a  seal  is  required. 

Stat.  1863.  344. 

^  131.    The  clerk  of  the  court  must  keep  the  seal  thereof. 

$  15%  The  seal  of  the  court  need  not  be  affixed  to  any  pro- 
ceedings therein;  except-  O^y-^  ,Jho''- 

1.  To  a  writ. 

2.  To  the  proof  of  a  will,  or  the  appointment  of  an  executor, 
administrator  or  guardian. 

3.  To  the  authentication  of  a  copy  of  a  record  or  other  pro- 
ceeding of  the  court,  or  an  officer  thereof,  for  the  purpose  of 
evidence  in  another  court. 

Stat  1863.  344. 

First  sab-division  read  to  a  '*8iimmoiifl  or  writ."  m  to  impfreosion  of 
seal  on  paxier,  see  §  14. 


TITLE    II. 

OF  JUDICIAL  OFFICEBS. 


Ghafteb    1.    Of  judicial  officers  in  general. 

n.    Of  the  powers  and  duties  of  judges  at  chambers, 
in.    Particular  disqualification  of  judges. 
IV.    Incidental  powers  and  duties  of  j  udicial  ofi^oers. 
y.    Miscellaneous  provisions  respecting  courtM^  and 
judicial  officers. 


CHAPTER  I. 

OF  JUDICIAL  OFFICERS  IN  GENERAL. 

SsonoN  166.    Qualiflcations,  as  to  residence,  of  juAticcs  of  supreme 

court. 
167,    Qualiflcations,  as  to  residence,  of  district  Judges. 
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Section  158.  Places  of  residence  of  Judges. 

159.  Residence  in  San  Francisco  construed. 

160.  District  judges>nay  hold  courts  in  another  district.   - 

161.  County  and  probate  judges  may  hold  court  in  another 

county. 

162.  Ciounty  or  probate  judge  who  may  hold  term  in 

another  county,  how  designated. 

^  156.    No  person  is  eligible  to  the  office  of  justice  of  the 
suprema  court  who  has  not  been  a  citizen  of  the  United  States 
and  a  resident  of  this  State,  for  two  years  next  preceeding  his 
election. 
'  Stat.  1863,  333. 

$  157.  No  person  ifi  eligible  to  the  office  of  district  judge 
wlio  has  not  been  a  citizen  of  the  United  States  and  a  resident 
of  this  State  for  two  years,  and  of  the  district  one  year,  next 
preceding  his  election. 

Stat.  18<i3,  335. 

$  158.    Each  district  judge  must  reside  in  his  district,  and 
'i  county  and  probate  judge  must  reside  at  the  county  seat 
respective  county. 
335. 

.iidence  in  any  part  of  the  city  and  county  of 
«,i»co  is,  within  the  meaning  of  the  two  preceding 
sections,  a  residence  in  the  judicial  districts  embracing  por- 
tioas  of  that  city. 

$160.     A  district  judge  may  hold  a  court  in  any  county 
^        in  this  state  upon  the  request  of  the  judge  of  the  district  in 
in         which  such  court  is  to  be  held;  and  when,  by  reason  of  sick- 
wl:        noss,  or  absence  from  the  state,  or  from  any  other  cause,  a 
Qe        court  cannot  be  held  in  any  county  in  a  district  by  the  judge 
coi        thereof,  a  certificate  of  that  fact  must  be  transmitted  by  the 
[m        clerk  to  the  governor,  who  may  thereupon  direct  some  other 
th<        district  judge  to  hold  such  court.    76A  district  judge  may  hear 
otl        and  determine  motions  in  actions  pending  in  any  district, 
J        uiX)n  the  request  of  the  judge  of  the  district  in  which  the 
tri'        lustion  is  x>ending,  and  the  stipulation  of  the  parties  to  the 
action.    All  decisions  of  such  motions  shall  be  filed  and  en- 
tered by  the  clerk  of  the  court  in  which  such  action  is  pend- 
^g.'s    [Took  effect  March  9,  1876.  ] 
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$  161.  Any  county  or  probate  judge  may  hold  terms,  or 
portions  of  lerms,  of  the  county  or  probate  court>  and  perform 
any  or  all  of  the  duties  of  county  or  probata  judge,  in  any 
other  county  of  this  State,  as  well  as  in  that  for  which  he  was 
elected,  in  cases  of  sickness  of  the  proper  judge,  or  to  hear, 
try,  adjudicate  and  determine  all  causes  and  matters  in  which 
the  county  or  probate  judge  of  the  proper  county  is  interested, 
or  l^as  been  employed  as  an  attorney,  or  is  disqualified  by  law 
from  trying  or  adjudicating.  ^  Co    ^  ^' ' 

Stot.  1867-8, 145:  40  Cal.  648.  '       ' 

$  169.  When,  from  any  of  the  causes  mentioned  in  the 
preceding  section,  a  term,  or  portion  of  a  term,  of  the  county 
or  probate  court  cannot  be  held  in  a  county  by  a  county  or  pro- 
bate judge  thereof,  the  judge  disqualified  may,  by  consent  of 
the  parties  to  the  actions  or  proceedings  which  such  judge  is 
disqualified  from  adjudicating,  designate  the  county  or  probate 
judge  of  some  other  county  to  hold  such  term  or  portion  of  a 
term ;  and  if  the  parties  fail  thus  to  consent,  a  certificate  of  the 
'fact  of  such  disquahfication,  or  in  the  case  of  sickness  of  the 
judge,  then  of  the  fact  of  such  sickness  must  be  transmitted 
by  the  county  clerk  of  such  county  to  the  governor,  who  must 
thereupon  direct  some  county  or  probate  judge  of  a  neighbor- 
ing ooimty  to  hold  such  term  or  part  of  a  term.  cVvv  ^  ^ 

.      Sist.  1867^  145.  ' 


CHAPTER  n. 

OF  THE  POWERS  AND  DtTTIES  OF  JUDGES  AT 

OHAMBEBS. 

ftaOXtOH  166.    Powers  of  jttstices  of  supreme  court  at  chambers. 

166.  Powers  of  district  and  county  judges  at  cbambers. 

167.  Powers  of  probate  judges  at  chambers. 
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$  165.  The  justices  of  the  supreme  court,  and  each  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which  are 
usually  granted  in  the  first  instance  upon  an  ex  parte  applica- 
tion, except  writs  of  review,  mandate  and  prohibition,  and  may, 
in  their  ^scredon,  hear  applications  to  discharge  such  orders 

and  writs. 
See  §43. 

$  166.  District  and  couniy  judges,  at  chambers,  may  grant 
all  orders  and  writs  which  are  usually  granted  in  the  first  in- 
stance upon  ex  parte  applications,  and  may,  at  chambers,  hear 
and  dispose  of  such  writs  and  of  motions  for  new  trials. 

Stat.  1863,  338.  "  §  25.  The  district  judges  shall,  at  all  reasonable 
times,  -vrhen  not  engaged  in  holding  courts,  transact  such  business  at 
their  chambers  as  may  be  done  out  of  court.  At  chambers  tbey  may 
grant  all  orders  and  writs  which  are  usually  granted  in  the  first  instance 
upon  an  ex  parte  application,  and  may,  in  their  discretion,  also  hear 
applications  to  discharge  such  orders  and  writs.  At  chambers  they  may 
grant  writs  of  mandamus,  certiorari,  and  quo  warranto,  and  may  hear 
and  dispose  of  such  writs,  and  also  all  motions  for  new. trials ;  judg- 
ments, and  orders  of  the  district  courts,  may  be  entered  in  term  and 
vacation  "  The  same  language,  excepting  writs  of  mandtimus,  certiorari 
and  quo  warranto,  was  applied  to  county  courts  in  stat.  1863, 338. 

10  Cal.  344;  17 Gal.  375;  27  Gal. 4dl ;  30 Gal. 530, Ml ;  34 GaL  331 ;  36 (M.  84; 
37  Gal.  15;  38  Gal.  439. 

$  167.  The  judges  of  the  probate  court,  may,  at  clumbers, 
appoint  appraisers,  receive  inventories  and  accounts  to  be  filed 
in  the  probate  court ;  suspend  the  powers  of  executors,  admin- 
istrators or  guardians,  in  the  cases  allowed  by  law ;  grant  spe- 
cial letters  of  administration  or  guardianship ;  approve  claims 
and  bonds ;  and  direct  the  issuance,  from  the  probate  courts, 
of  all  writs  and  process  necessary  in  the  exercise  of  their  power. 

Stat.  1863, 339,  read  "shall  have  power  in  vaoation,*'  instead  of  "may 
at  chambers."   88  Gal.  439. 
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CHAPTER  III. 

PABTICULAB  DISQUALIFICATION  OF  JUDGES. 

Bbohoh  170.  When  disqnaliiled. 

171.  Not  (o  act  as  attorney  in  his  own  court. 

172.  Certain  judges  not  to  act  as  attorneys. 

173.  No  judicial  officer  to  have  a  partner. 

$  170.  A  judge  cannot  act  as  such  in  any  of  the  following 
cases: 

1.  In  an  action  or  proceeding  to  which  he  is  a  party,  or  in 
which  he  is  interested. 

2.  When  he  is  related  to  either  party,  by  consanguinity  or 
aflSnity  within  the  third  degree,  computed  according  to  the 
rules  of  law. 

3.  When  he  has  been  attorney  or  counsel  for  either  party  in 
the  action  or  proceeding. 

But  this  section  does  not  apply  to  the  arrangement  of  the 
calendar  or  the  regulation  of  the  order  of  business,  nor  to  the 
power  of  transferring  the  cause  to  another  county. 

Stat.  1863,  343,  did  not  contain  "computed  according  to  the  rules  of 
law."    12CaI.JI23. 

$  171.  A  judge  cannot  act  as  attorney  or  counsel  in  a  court 
in  which  he  is  a  judge,  or  in  an  action  or  proceeding  removed 
therefrom  to  another  court  for  trial  or  review,  or  in  an  action 
or  proceeding  from  which  an  a^opeal  may  lie  to  his  own  court. 

Stat.  1863, 343.  did  not  contain  "  trial  or." 

$  17a.  A  justice  of  the  supreme  court,  or  judge  of  the  dis- 
trict court,  cannot  act  as  attorney  or  counsel  in  any  court  of 
this  State,  except  in  an  action  or  proceeding  to  which  he  is  a 
party  on  the  ):ecord. 

Stat.  1863,  343. 

$  178.  No  judge  or  other  elective  judicial  officer,  or  district 
court  commissioner,  shall  have  a  partner  acting  as  attorney  or 
counsel  in  any  court  of  this  State. 

Stat.  1863. 343. 
O.  O.  p.— 6 
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OHAPTEE  IV. 

INCIDENTAL    POWEBS    AND    DUTIES  OF  JUDICIAL 

0FFICEB8. 

Sboxxon  176.    Oeneral  powers  of  jndgeB  out  of  cotixt. 

177.  Powers  of  judicial  officers  us  to  conduct  of  prooeed* 

Ings  before  them. 

178.  Same. 

179.  Same. 

^  170.  Ijndgemay  exercise,  out  of  court,  all  the  powers 
expressly  conferred  upon  a  judge  as  oontradistinguished  from 
the  court. 

$  177.    Eyery  judicial  officer  hap  power — 

1.  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence, and  in  the  proceedings  before  him,  when  he  is  engaged 
in  the  i)erformance  of  an  official  duty. 

2.  To  compel  obe<:  ience  to  his  lawful  ordera,  as  proyided  in 
this  code. 

3.  To  compel  the  attendance  of  persons  to  testify  in  a  pro- 
ceeding before  him,  in  the  cases  and  manner  provided  in  this 
code. 

4.  To  administer  oaths  to  persons  in  a  proceeding  pending 
before  him,  and  in  all  other  cases  where  it  may  be  necessary, 
in  the  exercise  of  his  powers  and  duties. 

See  N.  T.  C.  G.  P.  §S  184,  222. 

$  178.  For  the  effectual  exercise  of  the  powers  conferred 
by  the  last  section,  a  judicial  officer  may  punish  for  contempt, 
in  the  cases  provided  in  this  code. 

V.  Y.  G.  G.  P.  k  185.    See  cases  cited  under  8 1209.  ^ 

(  179.  The  justices  of  the  supreme  court,  and  the  judges 
of  the  district  and  county  courts,  have  power  in  any  part  of 
the  State,  and  justices  of  the  peace  within  their  respective 
counties,  and  police  judges  and  judges  of  municipal  courts, 
within  their  respective  cities  or  towns,  to  take  and  certify— 


I 
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1.  Tbe  proof  and  acknowledgment  of  a  conyeyance  of  real 
property,  or  of  any  other  written  instiTiicent. 

2.  Tho  acknowledgment  of  satisfaction  of  a  judgment  of 
any  court. 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

Stat.  1863,  345,  did  not  contain  first  anb-division,  and  its  third  sub- 
division read :  "  an  affidavit  or  deposition  to  be  osed  in^auy  court  of  jns> 
tioe  in  this  State." 


CHAPTEE  V. 

MISCELLANEOUS  PROVISIONS  BESPEOTING  COURTS 
AND  JUDICIAL  OFFICERS. 

SiGZiON  182.    Sabflequent  applications  for  orders,  when  prohibited. 

183.  Yiolatiou  of  last  section. 

184.  No  proceeding  affected  by  a  vacancy  in  ofSce  of  judge, 

etc.,  etc. 

185.  Proseedings  to  be  in  the  English  language,  except  in 

certain  counties. 

186.  Abbreviations  and  figures. 

187.  Means  to  be  used  to  execute  Judicial  powers  in  certain 

cases. 

^  189. .  If  an  application  for  an  order,  made  to  a  judge  of 
a  court  in  which  the  action  or  proceeding  is  pending,  is  refused 
in  whole  or  in  pai't,  or  is  granted  conditionally,  no  subsequent 
application  for  the  same  order  can  be  made  to  any  court  com- 
missioner or  any  other  judge,  except  of  a  higher  coui't ;  but 
nothing  in  this  section  applies  to  motions  refused  for  any  in« 
formality  in  the  papers  or  proceedmgs  necessary  to  obtain  the 
order. 

SUt.  1863, 345^  transposed. 

(  183.  A  violation  of  tbe  last  section  may  do  punished  as  a 
contempt,  and  an  order  made  contrary  thereto  may  be  revoked 
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by  the  judge  who  made  it,  or  yacated  by  a  judge  of  the  court 
in  which  the  action  or  proceeding  is  pending. 
Stot.  1863, 345. 

^  184^ '  No  proceeding  in  any  court  of  justice,  in  an  action 
or  special  proceeding  pending  therein,  is  affected  by  a  yacancy 
in  the  office  of  all  or  any  of  the  judges,  or  by  the  failure  of  a 
term  thereof. 

Stat.  1663, 345,  substantially  the  same. 

$  185,  £yery  written  proceeding  in  a  court  of  justice  in 
this  State,  or  before  a  judicial  officer,  except  in  the  counties  of 
San  Lui8*Obispo,  Santa  Barbara,  Los  Angeles  and  Son  Diego, 
must  be  in  the  English  language,  and  in  the  excepted  countioe 
may  be  either  in  the  English  or  Spanish  language. 

Stat.  1863, 345,  transposed. 

^  186.  Such  abbreyiations  as  are  in  common  use  may  be 
used,  and  numbers  may  be  expressed  by  figures  or  numerals 
in  the  customary  manner. 

See  Stat.  1863,  &U. 

^  187.  When  jurisdiction  is,  by  this  code  or  by  any  other 
statute,  conferred  on  a  court  or  judicial  officer,  all  the  means 
necessary  to  carry  it  into  effect  are  also  given,  and  in  the  exer- 
cise of  the  jurisdiction,  if  the  course  of  proceeding  bo  not 
specifically  pointed  out  by  this  code  or  the  statute,  any  suitable 
process  or  mode  of  proceeding  may  bo  adopted  which  may  ap- 
pear most  conformable  to  the  spirit  of  this  code. 

From  N.  Y.  C.  O.  P.  8  243,  the  italicized  words  being  added  thereto. 


f'^^P^-fO^^^^i^n  ,  \^^^w\d  I    j^^c .^^f-r^ 


TITLE    III. 

OF  PERSONS  SPECIALLY  INVESTED  WITH  POWERS 
OF  A  JUDICIAL  NATURE. 

Chafteb  I.   Of  jubobs. 

II.  Of  cuubt  coManssiONEBS. 


r 
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CHAPTER   I. 

OF  JUROBS 

ikSXIOIA  I.     ffVBOBB  IN  OENE&AIi. 

IT.      QUAUFZCATIOKS  AKD  EXEMFTIOKB  OT  JUBOBfl. 
m.     MAIWEB  or  8ELECTXNO  AlO)  BETUBKIKO  JUBOB8  FOX 
OOUBTB  or  BECOBB. 

IV.    Time  akd  manneb  or  dbawino  jubobs  fob  coubxs  or 

BECOBD. 

Y.    MAimEB  or  summonino  jxtbobs  roB  coubts  or  becobd. 
TI.    Hakiteb  or  axTMU ONixa  jubobs  fob  coubxs  not  or  bb- 

COBD. 

TIL    Hakmeb  or  suMMOiONa  jubies  or  inquest. 
Yin.    Obedzekce  to  shmmons,  how  entobced. 

IX.  Or  IMPANELLXNO  A  QBAND  JUBT. 

X  Or  IMPANELIiZNa  A  TBZAIi  JX7BY  IN  COUBTS  Or  BECOBD. 

XI.  Or  laCPANELLINa  a  TBIAT.  JUBT  in  coubts  HOT  or  BUOOBD. 

XII.  Of  DCPANXLLQia  JUBZE8  OF  INQUEST. 


ABTICLE    I. 

1       JX7B0BS  IN  GENEBAL. 

8KOII0II  190.  Jury  defined. 

191.  Different  kinds  of  Juries. 

192.  Orand  Jury  defined. 

193.  Trial  jury  defined. 
191.  Number  of  a  trial  jury. 

*  195.    Jury  of  inquest  defined 

$  lOIK  A  jury  is  a  body  of  men  temporarily  selected  from 
the  citizens  of  a  particular  district,  and  invested  with  power  to 
present  or  indict  a  person  for  a  public  offence,  or  to  try  a 
questiou  of  fact 

^  101*    Juries  are  of  three  kinds : 

1.  Grand  juries. 

2.  Trial  juries. 

3.  Juries  of  inquest. 


^  199^98 


t 
F 


u  w  nf  men,  7«nineteen  in  num- 
4  19«.    A  grand  jury  is  a  Yf^^^^,^,^  the  citizens  of  the 
h,.r  rotumed  in  pursuance  of  law  ,         ^^  ^.^,    ^^^  8„om 

^ouu'y,  before  a  court  of  ^^-^^'^^Z  triable  within  the 
couui},  offenses  committea  or 

toinqmroofPubn  g^^^^ 


t<         to  inquire  of  puWic  oncu«.n  ...- 
°        couuty.    ITook  effect  May  1,1876.1 

$  193.  A  trial  jury  is  a  body  of  men,  returned  from  the 
citizens  of  a  particular  district,  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine,  by  a 
unanimous  verdict,  a  question  of  fact. 

§§  190-193  are  taken  from  N.  Y.  O.  0.  P.    S«  214-247 

^  19^    A  trial  jury  consists  of  twelve  men,  unle?s  the  par- 
ties to  the  action  or  proceeding  agree  upon  a  less  number. 
18  Oal.  40a 

$  195.  A  JU17  of  inquest  is  a  body  of  men,  summoned  from 
the  citizens  of  a  particular  district,  before  the  sheriff,  coroner 
or  other'ministerial  officer,  to  inquire  of  particular  facts. 

N.Y.O.O.P.    ii248. 


ABTICLE  IL 


QUALDIOATIONS  AND  EXEIiPTIONS  OF  JUBOES. 

Sbouon  198.    Who  are  competent  to  act  as  jurors. 

t99>  ^Khajm^^o^tent  to  act  as  Jurors. 

^'^f^^^^^^^^^l^TT^  if  ^e  be: 

<  *  norson  is  competent  10  ^  ^^  county. 

«"'  ^-    ^  "bU  »''«'«  "^  ''"'■f '?  Ttl"  totsiap  at  lea»t  three 

the  language  m 


property 


07  JUBOBS.  W  1*0-^*^ 

See  stats.  1863,  630;  1863-4. 462, 624.  „  «  ,  .o    i,  n  i  *«. 

Sub-division  1:  3  Oal.  107;  40aL  175;  60»L4fl5;  WOaL  i8;  17  OaLW- 
Sub-division  3 :  32  Oal.  40. 
Sub-division  4:  34  OaL  672. 

$  190.    A- person  is  not  competent  to  act  as  a  juror— 
1.  Who  does  not  possess  the  qualifications  prescribed  by  the 
preceding  section. 

$  aoo.    A  person  is  exempt  from  liability  to  act  as  a  juror, 
if  he  be  : 

1.  A  judicial,  civil,  or  military  officer  of  the  United  States, 
or  of  the  state  of  California ; 

2.  A  person  holding  a  county  office ; 

3.  An  attorney  at  law  ;* 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomiua- 
tion,  '^following  his  profession  ;"* 

5.  A  teacher  in  a  college,  academy  or  school ; 

6.  A  practicing  physician  ;  || 

"Amendment  of  1874  read  a  praotioing  attorney  and  counselor  at  law. 
I  Amendment  of  1874  read  physician  or  dentist. 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse,  hospi- 
tal, asylum,  or  other  charitable  institution ; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attend- 
ant of  a  county  jail,  or  the  state  prison ; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters  of 
this  state ; 

10.  An  express  agent,  mail  carrier,  ^^superintendent,  em- 
ploye74 ,  or  operator  of  a  telegraph  line  ^^doing  a  general  tele- 
graph business  in  this  state^*,  or  keeper  of  a  public  ferry  or 
toll  gate ; 

11.  An  active  member  Cf  the  fire  department  of  any  city, 
town,  or  village  in  this  state  or  an  exempt  member  ^^of  a  duly 
organized  fire  company,  who  has  become  exempt  from  jury 
duty  before  the  passage  of  this  act ;'« 

12.  A  superintendent,  engineer,  or  conductor  on  a  railroad  ; 

13.  tA  person  who  served  as  a  juror  in  any  court  of 
record  in  this  state,  for  a  term  thereof  which  has  expired 
within  a  year;  but  this  exemption  shall  not  extend  to  a  person 
who  is  summoned  as  a  juror  for  the  t'ial  of  a  particular  case. 
|In  effect  May  1,  1876.1 

t  Amendment  of  1874  read  an  editor  or  local  reporter  of  a  newspaper. 


^  own  healtJ:*-^ 
family. 


JITROSS. 

the  sioknesa  or  death  of 
"  alisezice. 
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a  member  of  his 


orr 


0 


The  district  judges  of  the  several  judicial  diiTrieto 

embracing  part  of  the  city  a«d  county  of  Sa^ 

and   the   county  judge,  «probato  judgev.,   a^ 

^4-     the   municipal   criminal   court  of  Jid  ^cit;  and 

or  »  "'"Jonty  of  such  Judges,  must  meet  in  sdd 

ei,^       a.^^     county  m  the  month  of  December  of  each  ye^ 

.*  "^l^      **'^''/,l.  ^'r   '''''«"'"^''  "^y  »•"«   county  j5 
"*     **^clect  »  1.8t  of  persons  to  serve  as  grand  jurowL 

*^^.  ^«  i«»-°f  ""  ""  "°"'*"  °^  '*<=°^^'  ''^W  i«  said  ciiy  and 
trw»-  ^%r  the  ensuing  year.  And  the  board  of  supsrvisors  of 
COUr»  -*>^^  ttoe  other  counties  of  the  state  must,  at  its  first  r^g^. 
eftct-  ^^tang  >n  «'«'l'  >«»>•,  or  at  any  other  meeting,  if  neglect 
l*t:  ^^    ^rst.  «f  ^^-^^I'^t  ot  persons  to  serve  as  jurorsin  t^ 


f  record,  in  their  respective  counties,  until  a  new  list 
ided.    [In  effect  May  1,1876.]  " 


%^t 


^  ^ct  of  Apnl  3. 18i6.    during  the  year  1876,  the  names  of  «««.««. 
=^1     either  .8  fiTand  or  trial  jnrors.  in  the  courts  of^ordTth^! 


.-        «^-"  "'""T  *""*"•  : '""boxe,"  of  the  sove^rZnU.V'ta 


L**".,} 


t» 


""wlien  this  »ot  »hall  take  eifict." 


o>i 


.»«- 


^, 


^^^      76The  list  to  be  made  by  the  board  of  supervisors 

.   ^*^^^tain  not  less  than  one  hundred  names  and  not  more 

V^  ^-ne  thousand  names,  and  the  grand  jury  list  for  the  city 

^^^-P^  ^^nty  of  San  Francisco  shall  contain  not  less  than  one 

^  i>^  ^ired  and  fifty  names  and  not  more  than  one  hundred  and 

^ti^  ^  names,  and  the  trial  jury  list  for  said  city  and  county 

e^^-i  contain  not  less  than  eight  hundred  names  and  not  more 

^^      twelve  hundred  names;  and  within  the  limits  above  pre- 

*^*bed,  the  said  list  shall  contain  the  names  of  as  many  per- 

^^  g  as  will,  in  the  judgment  of  the  judges  or  the  board  of 

^^nervisors,  be  required  as  jurors  in  the  county  during  the 

^e^  next  ensuing.    The  names  for  all  such  lists  shall  be 

elected  from  the  different  wards  or  townships  of  the  respective 

oa»ties,  in  proportion  to  the  number  of  inhabitants  therein, 

nearly  as  the  same  can  be  estimated  by  the  persons  making 

puch  lists.76     [In  effect  May  1,  1876.] 


^  ^OT  of  said  code  is  repealed.    [In  effact  May  1,  1876.] 

,  aOT,  In  making  such  selection,  the  board  must  not  select 
any  of  the  same  persons  who  actually  served  as  jurors  at  any 
term  of  court  during  the  preceding  year ;  and  if  such  persons 
are  drawn  and  returned  to  serve  as  trial  jurors,  it  will  be  the 
duty  of  the  court  to  strike  the  names  of  such  persons  from  the 
list  of  jurors,  and  direct  the  sheriff  to  fill  up  the  list  from 
among  the  neighboring  citizens  competent  to  serve  as  jurors ; 
and  in  counties  having  ten  thousand  or  more  inhabitants,  it 
shall  be  a  good  cause  of  challenge  that  any  trial  juror,  whether 
on  tho  regular  panel  or  taken  from  among  the  bystanders,  has 
served  as  a  trial  juror  at  any  time  within  the  year  next  pre- 
ceding tho  mailing  of  the  list  of  persons  to- serve  aa  jurors  as 

$  a09.  On  receiving  such  lists,  the  clerk  must  file  the 
same  in  his  office,  and  write  down  the  names  contained  therein 
on  separate  pieces  of  paper,  of  the  same  size  and  appearance, 
and  fold  each  piece  so  as  to  conceal  tlie  name  thereon,  and 
^^in  the  city  and  county  of  San  Francisco,  he  shall  deposit  the 
pieces  having  on  them  the  names  of  persons  selected  to  serve 
as  grand  jurors,  in  abox  to  be  called  the  "grand  jury  box,"  and 
those  having  on  them  the  names  of  persons  selected  to  serve 
as  trial  jurors,  in  a  box  to  be  called  the  *•  trial  juror  box,"  and 
in  the  other  counties  of  the  state  he  shall  '*  deposit  the  said 
pieces  in  a  box  to  be  called  the  "jury  box."  [In  effect  May 
1,  1876.] 

persons  are  selected -and^returned. 

$  ail.  (N.  S.)  76in  the  city^ndcountyo3^a^?Sc!8Co? 
the  names  of  persons  for  grand  jurors  shall  be  drawn  from 
the  "grand  jury  box,"  and  the  names  of  persons  for  trial 
jorors  shall  be  drawn  from  the  "  trial  jury  box,"  and,  in  the 
other  counties  of  the  state,  the  names  of  persons,  whether  for 
grand  jurors  or  trial  jurors,  shall  be  drawn  from  the  "jury 
box."7«     [In  effect  May  1,  1876.] 

SEOXloir  214.    Jury  to  be  drawn  upon  the  order  of  the  judge. 

215.  Clerk  to  notify  county  judge  and  sheriff  of  time  of 

drawing. 

216.  Slieriff  and  judge  to  witiless  drawing. 

217.  Drawing,  when  to  be  adjourned. 
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SxoxiON  218.    Shall  proceed,  when. 

conducted. 

iaa,'4o^'be  •  made 


$  ai4.  Before  tho  commencement  of  any  term  of  court  the 
judge  thereof,  if  a  jury  will  be  required  therefor,  must  make 
and  file  with  the  county  clerk  an  order  that  one  be  drawn. 
The  number  to  be  drawn  must  be  named  in  the  order.  If  to 
form  a  gi-and  jury,  it  must  be  ''not  less  than  twenty-five,  and 
not  more  than  thirtyTS;  and  if  to  form  a  trial  jury,  such  num- 
ber as  tlie  iudge  may  direct;  '^and  the  time  must  be  designa- 
ted at  which  the  drawiag  will  take  place'*.  [In  effect  May  1, 
1876.1 

^  $815.  At  least  one  day  before  the  drawing,  the  clerk  must 
notify  the  sheriff  and  county  judge  of  the  time  when  such 
drawing  will  take  place,  which  time  must  not  be  more  than 
three  days  after  the  receipt  by  him  of  the  order  for  such  draw- 
ing. c4^,  ^^y 

$  ai6.  At  the  ume  so^appointed,  the  sheriff,  in  person  or 
by  deputy,  and  the  county  judge,  must  attend  at  the  county 
clerk's  office,  to  witness  such  drawing,  and  if  they  do  so,  the 
clerk  must,  in  their  presence,  proceed  to  draw  the  jurors. 

$  217.  If  the  officers  so  notified  do  not  appear,  the  clerk 
must  adjourn  the  drawing  until  the  next  day,  and,  by  written 
notice,  require  two  electors  of  the  county  to  Attend  such  draw- 
ing on  the  adjourned  day.  f?^\^  ^  -^  '> 'T' 

$  218.  If,  at  the  adjourned  day,  the  sheriff,  county  judge 
and  electors,  or  any  two  of  such  persons,  appear,  the>  clerk 
must  in  their  presence  proceed  to  draw  the  jurors. 

$  219.    The  clerk  must  conduct  such  drawing  as  follows : 

1.  He  must  shake  the  box  containing  the  names  of  jurors 
returned  to  him,  from  which  jurors  are  required  to  be  drawn, 
so  as  to  mix  the  slips  of  paper  upon  which  such  names  were 
written,  as  much  as  possible. 

2.  He  must  then  publicly  draw  out  of  the  box  as  many  such 
slips  of  paper  as  are  ordered  by  the  judge. 
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3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  at- 
tending officers,  in  which  must  bo  entered  the  name  contained 
on  every  slip  of  paper  so  drawn,  before  any  other  slip  is  drawn. 

4t.  If,  after  drawing  the  whole  number  required,  the  name 
of  any  person  has  been  drawn  who  is  dead  or  insane,  or  who 
has  permanently  removed  from  the  county,  to  the  knowledge 
of  the  clerk  or  any  other  attending  officer,  an  entry  of  such 
fact  must  be  made  in  the  minute  of  the  drawing,  and  the  slip 
of  paper  containing  such  name  must  bo  destroyed. 

5.  Another  name  must  then  be  drawn,  in  place  of  that  con- 
tained on  the  slip  of  paper  so  destroyed,  which  must,  in  like 
manner,  be  entered  in  the  minutes  of  the  drawing. 

6.  The  same  proceedings  must  be  had  as  often  as  may  be 
necessary,  until  the  whole  number  of  jurors  [required  are 
drawn. 

7.  The  minute  of  the  drawing  must  then  be  signed  by  the 
clerk  and  the  attending  officers  or  persons,  and  filed  in  the 
clerk's  office. 

8.  Separate  lists  of  the  names  of  the  -peTBons  so  drawn  for 
trial  jurors,  and  of  those  drawn  for  grand  jurors,  with  their 
places  of  residence,  and  specifying  for  what  court  they  were 
drawn,  must  be  made  and  certified  by  the  clerk  and  the  attend- 
ing officers  or  persons,  and  delivered  to  the  sheriff  of  the 
county. 

A  aao     7« « ^,  '    "*  "^"^^  '^'^^ ftnnrt  at  which  jurors 

«I«rk  must  preserve  tteTaflol  T"°'''  *°  '^'^«  ^  J"r<"-«.  «« 

term  of  the  <:ourt  for  wLch  ^^  ,         ' ''"'''  "'  *«  <""««  of  tl.e  } 

m  the  box  from  whiciuw  "'""^  T  '""'•"'"«'  '«P"-e  e 

on  them  the  „amea  of  porfor:,":^"- ^,  "^^^  '^.'''«'''-  t 


on  .hem  the  nam^s  o7  ^^^for;;^?,'  "^  ""^""^  -"'chTa:: 
tho  term,  and  who  were  no  e"  eu^d  t  ""'  ''"'^  "«  J"~«  ^"r 
or  mcompetont™.    im  eifLt  CA    wT/'"^"""  ^"^"J" 

therefor,  and  paying  the  fees  alloweu  uy  xt»„  .s,.   . 
copy  of  the  list  of  jurors  drawn  to  attend  any  court. 


a. 

a 
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ABTICLE  y. 

KANNEB  OP  SUMMONING  JURORS  FOR  COURTS-OP 

RECORD. 

Sbotton  226.    Sheriff  to  Bimunon  jnrom,  how. 

226.  Court  may  order  jury  drawn,  when. 

227.  When  jury  may  be  comple.ted  from  bystanders. 

$  325.  As  soon  as  he  receives  the  list  of  jurors  drawn,  the 
sheriff  must  summon  the  persons  named  therein  to  attend,  by 
giving  personal  notice  to  each,  or  by  leaving  a  written  notice 
at  his  place  of  residence,  with  some  person  of  proper  age,  and 
must  return  the  list  to  the  court  at  the  opening  thereof,  speci- 
fying the  names  of  those  who  were  summoned  and  the  manner 
in  which  each  person  was  notified. 

9  Cal.  529. 

$  SJ86.  Whenever  jurors  are  not  drawn  and  summoned  to 
attend  any  court  of  record,  or  a  sufficient  number  of  jurors 
fail  to  appear,  such  court  may,  in  its  discretion,  order  a  suffi- 
cient number  to  be  forthwith  drawn  and  summoned  to  attend 
such  court;  or  it  may,  by  an  ordc^  entered  on  its  minutes, 
direct  the  sheriff  of  the  county  forthwith  to  summon  so  many 
good  and  lawful  men  of  his  county  to  serve  as  jurors  as  the 
case  may  require.  And  in  either  case  such  jurors  must  be 
summoned  in  the  manner  provided  by  the  preceding  section. 

$  aar.  when  there  are  not  competent  jurors  enough  pres- 
ent to  form  a  panel,  the  court  may  direct  the  sheriff  or  other 
proper  officer  to  summon  a  sufficient  number  of  persons,  hav- 
ing the  qualification  of  jurors,  to  complete  the  panel,  from  the 
body  of  the  county  and  not  from  the  bystanders,  and  the  sher. 
iff  must  summon  the  number  so  .ordered,  accordingly,  and 

return  the  names  to  the  court.  ^.  ^-^    w>  S  '^ 
4CaLm  -^  o  0    ■ 

$  aas.  (N.  S.)  f«An  elisor  who  shall,  by  the  order  of  a 
court  of  record,  siiromon  persons  to  serve  as  jurors,  shall  be 
entitled  to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court,  and  paid  out  of  the  county  U-eas- 
ury."6   lln  effect  May  1,  1876.] 
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ABTICLE  VI. 

« 

MANNER  OP  SUMMONING  JURORS  FOR  COURTS  NOT 

OF  RECORD. 

SSCTZON  230.    Jurors  for  polled  and  Jostlbes'-xxnirts,  by'^liom  sum- 
moned. 

231.  How  summoned. 

232.  Officer's  return. 

(  830.  When  jurors  are  required  in  any  police  or  justices' 
court,  they  must,  upon  the  order  or  the  judge  or  justice  there- 
of, be  summoned  by  the  sheriff,  marshal,  policeman  or  con- 
stable of  the  jurisdiction. 

$  931.  Such  jurors  must  be  summoned  from  the  persons 
resident  of  the  city  or  township,  competent  to  serve  as  jurors, 
by  notifying  them  orally  that  they  are  so  summoned,  and  of 
the  tim«  and  place  at  which  their  attendance  is  required. 

^  i88$8.  The  officer  summoning  such  jurors  must,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  with  a 
list  of  the  persona,  summoned  indorsed  thereon. 


ARTICLE  yn. 

MANNER  OF  SUMMONING  JURIES  OF  INQUEST. 
Sboxiom  236.    How-smnmoned. 

^  $B35.  Juries  of  inquest  must  be  summoned  by  the  officer 
before  whom  the  proceedings  are  had,  or  any  sheriff,  police- 
man or  constable,  from  the  persons  resident  of  the  county, 
competent  to  serve  &s  jurors,  by  notifying  them  orally  that 
they  are  so  summoned,  and  of  the  time  and  place  at  which 
their  attendance  is  required. 

o.  c,  p.— "y 
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ABTICLE  Ym. 

OBEDIENCE  TO  SUMMONS,  HOW  ENPOBOED. 
SscmON  238.    Obedience  to  sommons,  how  enforced. 

^  »38.  Any  juror  snmmoned,  who  wilfully,  and  without 
reasonable  excuse,  fails  to  attend,  may  be  attached  and  com- 
pelled to  attend,  and  the  court  may  also  impose  a  fine  not  ex- 
ceeding one  hundi'ed  dollars,  upon  which  execution  may  issue. 
if  the  juror  was  not  personally  served,  the  fine  must  not  be 
imposed  until,  upon  an  order  to  show  cause,  an  opportunity 
.has  been  offer^  the  juror  to  be  heard. 

SUt.  1863, 630. 


ABTIOLE  IX. 


OP  IMPANELLING  A  GRAND  JTTRT. 


Saonojx  241. 

242. 
243. 


Grand  jury,  when  to  he  impanelled. 

Grand  jury,  how  constituted. 

Jxvcj  to  be  imiMuieUed  as  pre64aibed  in  penal  code. 


hi 


«^r.npfl  and  not  excused, 

nineteen  are  present,  they  shall  "''"^^^J'^Zni,  the  clerk 
™ore  than  nineteen  of  sueh  P^'^^^^Xts.  which  he  must 
1st  write  their  names  on  ««Pt?,':en  pre^them  in  a  box, 
f„,d  so  that  the  °»"^«;2"°/„nh;  persons  «ho«>n«»e« 
.„d  draw  out  nineteen  "Z'^;""^;,  jj„  Jt.ue  U,e  g..nd  ju.7. 

If  less  than  nineteen  of  snch  p  ^^henever.of  theper- 

^,y  be  filled  -p;;"2  ;/?-->-'  i-'-^'  "■»"  '^^'  *"''"' 

«,„B  summoned  to  ««"P'«^«^,f  „„„,er  shaU  be obfined  by 
U.an  are  required,  t^^^/'^se  ^„„„oned  and  not  «cnsed,  on 
writing  tlie  "S"'"^  "°  ^  ^j,and  diwing  as  above  pro 
ballotB.  depositing  *V<="'  "'  *     , 
vided-8.     [In  effect  May  I.IS'^-J 
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$  343,  Thereafter  such  proceedings  shall  be  had  in  im- 
panelling the  grand  jury  as  are  prescribed  in  part  two  of  the 
penal  code. 


ARTICLE  X. 

OF  IMPANELLING  TRIAL  JURY  IN  COURTS  OF  liE- 

CORD. 

« 

Section  2i6.    Clerk  to  call  list  of  jurors  sammoned,  etc. 

247.    Jury  to  be  impanelled  as  prescribed  in^art  two. 

$  346,  At  the  opening  of  court,  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  clerk  must  call  the  names 
of  those  summoned,  and  the  court  may  then  hear  tlio  excuses 
of  jurors  summoned.  The  clerk  must  then  write  the  names 
of  the  jurors  present  and  not  excused,  upon  separate  slips  or 
ballots  of  paper,  and  fold  such  slips  so  that  the  names  are  con- 
cealed, and  then,  in  the  presence  of  the  court,  deposit  the  slips 
or  ballots  in  a  box,  which  must  be  kept  sealed  until  ordered 
by  the  court  to  be  opened. 

^  347.  When  thereafter  an  action  is  called  for  trial  by  the 
court,  such  proceedings  shall  be  had  in  impanelling  the  trial 
jury  as  are  prescribed  in  part  two  of  this  code. 

See  S&  GOO,  604. 
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ABTICLE  XI. 

OP  IMPAyRTJiTNG  A  TRIAL  JURY  IN  OOXJETS  NOT 

OF  liECORD. 

Skotzon  230.    Proceedings  in  forming  Jury  in  courts  not  of  record. 
251.    How  impanelled. 

$  930.  At  the  time  appointed  for  a  jury  trial,  in  police  or 
justices'  courts,  the  list  of  jurors  summoned  must  be  called, 
and  the  names  of  those  attending  must  be  written  upon  sep- 
arate slips  of  paper,  folded  so  as  to  conceal  the  names,  and 
X>laced  in  a  box,  from  which  the  trial  jury  must  be  drawn. 

$  931.  Thereafter,  if  the  action  is  a  criminal  one,  the  jury 
must  be  impanelled  as  provided  in  the  penal  code.  If  a  civil 
one,  as  provided  in  part  two  of  this  code. 


ABTICLE  Xn. 

OF  IMPANELLING  JURIES  OF  INQUEST 
SKonoN  254.    Mode  and  manner  of  Impanelling. 

$  954^  The  mode  and  manner  of  impanelling  juries  of  in- 
quest are  provided  for  in  the  provisions  of  the  different  codes 
relating  to  such  inquests. 

Thd  commissioners  report  the  preceding  chapter  as  a  substitute  for 
exiflting  statutes  on  the  same  subject.  Wo  have  now  a  jury  law  applic- 
able to  thirty-three  counties ;  another,  entirely  differentia  its  provisions, 
applicable  to  sixteen  counties ;  and  still  another,  differing  from  both, 
ai)plicable  to  San  Francisco  alone  (Stat.  1861, 573;  1863, 630;  1861, 024),  and 
vtrious  statutes  of  local  application. 
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CHAPTER  n. 

OF  COURT  COMMISSIONERS. 

BacnoN  258.    Court  commissioners,  how  appointed. 
259.    Powers  of  coart  commissioQers. 

$  358.  The  district  courts  may  appoint,  for  each  couaty  of 
their  respeciiYe  districts,  a  commissioner,  to  he  designated  as 
•*  ooTirt  commissioner  "  of  tlio  county.  If  portions  of  a  single 
coimiy  are  assigned  to  diffatent  districts,  then  a  commissioner 
may  be  appointed  to  reside  in  each  portion  of  the  county  thus 
assigned. 

Btat.  1983, 338. 

$  959.    Every  such  commissioner  has  power-— ^^^**Vyn0^4^^- 

1.  To  hear  and  determine  ex  parte  motions  for  orders  and     ^ 
writs  (except  orders  or  writs  of  injunction)  in  the  district  and 
county  courts  of  the  county  for  which  he  is  appointed. 

2.  To  take  proof  and  report  his  conclusions  thereon,  as  to 
any  matter  of  fact,  other  than  an  issue  of  fact  raised  in  the 
pleadings,  upon  which  information  is  required  by  the  court ; 
but  any  party  to  the  proceedings  may  except  to  such  report 
within  four  days  after  the  same  has  been  filed,  and  may  argue 
his  exceptions  before  the  court,  on  giving  notice  of  motion  for 
that  purpose. 

3.  To  take  and  approve  bonds  and  undertakings  whenever 
the  same  may  be  required  in  actions  or  proceedings  in  such 
district  and  county  courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  sufficiency,  and 
to  administer  oaths  and  afiirmations,  and  take  affidavits  and 
depositions  in  any  action  or  proceeding  in  any  of  the  courts  of 
this  State,  or  in  any  matter  or  proceeding  whatever. 

'llie  words  "written  notice  that"  have  been  inserted;  in  other n^- 
spects  this  section  is  the  same  as  stat.  1863-4,  229,  which  added: 

"  Fourth— Axiy  matter  or  proceeding  that  may  have  been  referred  to 
any  such  commissioner,  other  than  such  as  are  herein  specified,  shall  hy 
tbe  operation  and  effect  of  this  act  be  returned  to  tho  proper  court ,  and 
all  power  and  authority  of  the  commissioner  over  tho  same  shall  coaso 
and'terminate. 
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"  Fifth— Xo  poweY  shall  be  exercised  by  any  such  oommissioner  except 
as  hei'ein  provided." 

Tho  Stat.  186-4,  did  not  apply  to  the  first,  fifth,. sixth,  seventh,  elev- 
enth, and  thirteenth  districts.  The  previous  stat.  1863, 338,  applicable 
to  tho  last  named  districts,  is  as  follows: 

*'§  40.    Tho  court  commissioners  shall  have  power— 

"  First— To  hear  and  determine  ex  parte  motions  for  orders  and  writs 
in  actions  and  proceedings  pending  in  the  district  and  county  courts  of 
their  respective  counties. 

"Second— To  hear  and  determine  such  contested  motions  in  such 
actions  and  proceedings  as  may  be  referred  to  them  by  said  courts  for 
determination. 

"  Third— To  hear  and  determine  all  issues  of  law  or  fact  in  such 
actions  and  proceedings  as  may  be  referred  by  order  of  said  courts, 
when  no  other  person  is  agreed  upon  by  the  parties  as  referee. 

"  Fourth— To  take  proof  upon  and  determine  as  to  any  matter  of  fact 
upon  which  information  is  required  by  the  said  courts. 

"  Fifth— To  take  affidavits  and  depositions,  and  to  take  and  approve 
of  bonds  and  undertakings,  whenever  the  same  may  be  required  in  such 
actions  and  proceedings,  and  to  examine  into  the  qualifications  of  the 
sureties  thereon  when  an  ezceptioa  has  been  taken  to  their  sufficiency." 

28  0aL497;37CaL338. 
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OHAPTEB  IL 

OP  THE  SECRETAEY  AND  BAILIFF  OF  THE  SUPREME 

COUPwT. 

Section  265.    Jastices  may  appoint. 
26G.    Tenure  and  duties. 

$  J8G5.  TliG  justices  of  the  supreme  court  may  appoint  a 
secretary  and  bailiff. 

$  3GG.  The  secretary  and  bailiff  hold  their  oflSces  at  the 
pleasure  of  the  justices,  and  must  perform  such  duties  as  may 
be  required  of  them  by  the  court  or  any  justice  thereof. 


CHAPTER  in. 

OF  PHONOGRAPHIC  REPORTERS* 

Sboiion  269.    How  appointed,  and  duty. 

270.  Beport  prima  facie  correct, 

271.  Compensation- 

$  869.  The  judge  of  each  judicial  district,  and  each  couniy 
judge,  may  appoint  a  competent  short  hand  reporter,  to  hold 
office  during  the  pleasure  of  the  judge,  and  who  must,  at  the 
request  of  either  party,  or  in  the  discretion  of  the  court,  in  a 
civil  action  or  proceeding,  or  criminal  action  or  proceeding, 
on  the  order  of  the  court,  the  district  attorney,  or  tJie  counsel 
for  Hie  defendant,  take  down  in  short  hand  all  the  testimony, 
tlie  rulings  of  the  court,  the  exceptions  taken,  and  oral  in- 
structions given,  and  must,  within  five  days,  or  such  reason- 
able time  after  the  trial  of  such  case  as  the  court  may  desig- 
nate, write  out  the  same  in  plain,  legible,  long  hand  writing, 
verify  and  file  it,  together  with  the  original  short  hand  writing, 


r 


a»  V  Si  WAi  br 

Ix  ^nes  «^a»^  ;&  zaaacnrs  cj^y  ^  r>fq:::i;^  It  the  cooiV  tib^ 
^bcKcf  SL3S1 1:«  p&:ji  c^-^&I^  tr  ibe  n^s^ctiTv  parties 
cr  rrApTcf  than,  is  tbe  diaotKXfii  cf  tite  court ; 
or  joki^zaens  cut  b^  cttSCK^  cip.  cxci^pt  tbe 
cedcr,  lesTil  ibe  Kporttr  s  fee&  an?  iwid> 
t&a«<o  deposv^i  ^&  tbe  c^rli  of  U» 
Im  K»  OB?  shiil  tilfee  traBscxipt  be  piid  for  unkss 
unfatd  br  eisbez*  phhtTiff  or  ddieDiIanu  or  by  dM 
vdBH  ibe  ityuttta  be  required,  in  azij  civil  oa^a^.  b> 
h2»  Botes  TSDtJ.  ibe  compensuica  per  lVI>>  tbci^for 
3D  biB  «-  deposited  in  court  for  that  parpi»^«  In 
vbiai  ibe  KsdmoaT  baa  been  takt^n  dovn  bj 
of  die  eoGTt.  die  compensasioQ  of  tbe  ivporitr  must  be 
laed  bx  dte  eonrt  and  paid  out  of  tbe  treasoiy  cf  t^^  coontT 
in  vbadi  tbe  case  is  tzied,  upon  tbe  order  of  Ibe  coori. 
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TITLE    V. 

OF  PERSONS  SPECIALLY  INVESTED  WITH  MINISTE- 
BIAL  POWERS  RELATING  TO  COURTS  OP  JUSTICE. 

CEAFTEB  I.  AtTOBNETS  AND  COUNSELLORS  AT  LAW. 

n.    Of  oxnEB  pebsons  invested  with  such  powebs. 


CHAPTER  I. 

ATTORNEYS  AND  OOUNSELLOBS  AT  LAW. 


Section  275. 

Who  muy  be  admitted  as  attorneys. 

276. 

Qualifications. 

277.' 

Certificate  of  admission.    License. 

278. 

Oath. 

279. 

Attorneys  of  other  states. 

280. 

Roll  of  attorneys. 

281. 

Penalty  for  practicing  without  license. 

282. 

General  duties. 

283. 

Authority  of  attorney.  • 

284. 

Change  of  attorney. 

285. 

Notico  of  change. 

286. 

Death  or  removal  of  attorney. 

287. 

Ilemoval  und  suspension. 

288. 

Conviction  of  felony.    Moral  turpitude 

289. 

Proceedings  for  removal  or  saspension. 

290. 

Accusation. 

291. 

Verification. 

292. 

Citation  to  answer. 

293. 

Appearance. 

294. 

Uow  to  answer. 

293. 

Demurrer. 

29G. 

Answer, 

297. 

Trial. 

298. 

Reference 

299. 

Judgment. 

eoDstitiitiQn  cf  the  rniled  StOm  umI  of  tla» 
diwIiMee  Urn  dntieB  of  attocn^  umI  oooaseUor 
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to  the  best  of  his  knowledge  a^d  ability.    A  certiflcate  of  such 
oath  must  be  indorjed  on  the  license. 
Stat.  1851,  49. 

$  279.  Every  white  male  citizen  of  the  United  States,  who 
hias  been  admitted  to  practice  law  in  the  highest  court  of  a  sister 
State  may  be  admitted  to  practice  in  the  courts  of  this  State, 
upon  the  production  of  his  license  and  satisfactory  evi- 
dence of  good  moral  character ;  but  the  court  may  examine 
the  applicant  as  to  his  qualifications.  ^^^^  ^ '  ^  S^-^  ^  ^f^ 
Stat.  1859,  fiO.  ^^  7/ 

Stat.  1851,  49,  read :  "  §  6.  The  examination  may  be  dispensed  with,  in 
the  case  of  a  person  who  has  been  admitted  attorney  and  counsellor  in 
the  highest  courts  of  a  sister  State ;  his  affidavit  of  such  admission,  or 
his  license  showing  the  same,  shall  be  deemed  sufficient  to  entitle  him 
to  admission." 

Stat.  1869-'T0,  578:  "Every  white  male  citizen  of  the  United  States, 
who  has  been  admitted  to  practice  law  in  the  highest  courts  of  a  sister 
State,  or  in  the  supreme  court  of  the  United  States,  or  in  the  supreme 
court  of  the  District  of  Columbia,  may  be  admitted  to  practice  in  the 
courts  of  this  State,  upon  the  production  of  his  license  and  satisfactory 
evidence  of  his  good  moral  character ;  but  the  court  may  examine  the 
applicant  as  to  his  qualifications." 

An  Act  to  exclude  traitors  and  alien  enemies  from  courts  of  justice 
of,  1863,  566,  was  repealed.    SUt.  1867-8,  8. 

%  $980.  Each  clerk  must  keep  a  roU  of  attorneys  and  coun- 
sellors admitted  to  practice  by  the  court  of  which  he  is  a  clerk, 
wkk^  roU  must  be  signed  by  the  person  admitted  before  he 
reoeixes  his  license, 

^  281.  If  any  person  shall  practice  law  in  any  court,  except 
a  justice's  or  police  court,  without  having  received  a  license  as 
attorney  and  counsellor,  he  is  guilty  of  a  contempt  of  court. 

Stat.  1851,  49,  contained  the  words,  "and  punished  as  in  other  cases  of 
contempt." 

$  282.    It  is  the  duty  of  an  attorney  and  counsellor— 

1.  To  support  the  constitution  and  laws  of  the  United  States 
and  of  this  State. 

2.  To  maintain  the  res^Qbt  due  to  the  courts  of  justice  and 
judicial  officers. 

3.  To  counsel  or  maintain  such  actions,  proceedings  or  de- 


ir  lasft.  ^aent  ^k  ^<6iv> 


pencftil  t»  loMis^t. 


a  OO. » :  »CML C:  »<^L  O^;  »l  ^^. 


1.  To  had  Mb  iSent  in  ao^-  of  tike  sD^  cvf  «a  nciioM  or 
^,  byhis«gwx!MK3af  £ied  wit^  liM  <^crk.  <»  <«|innh) 

tbe  miinites  of  1^  ooorts  asd  iiot  odienrtfi^ 

2.  iy>  FBoove  Bonejr  ciained  by  bts  <;lkait^  i?)  IM  actii>M  ivr 
fronfwjing,  during  tiie  pendency  tiiearaof.  or  kAnt  jxih]^;iiH«t> 
wiea  «  npwooBrfion  of  kis  ««i2Aori^  isjQmIs  mm!  npon  Iho  |>i^^ 
sent  tiieroof,  «cd  not  otherwise,  to  disdMrgo  t2)e  claim  or  ik> 
knofidedse  satis&etioQ  of  the  jndstteut. 

Stat.  isa. «.  «zMpft  tint  tte  S  «aiiU  vitkte  «M  rKM^  M^  i«- 
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147;  ISCU.  IS7:  «  Gd.  St. 

^  aM>.  The  fttteraeu  in  an  nctioii  or  special  proceeding  may 
be  changed  at  any  time  before  jndnneni  or  final  detcrmina^ 
tion,  as  follows :     ^-*/o  -  —  ^    i 

1.  Upon  his  own  consent,  filed  with  the  derk  or  entert>d 
npon  &e  minutes. 

0.-C.  p. — 8 


2.  Upon  the  order  of  ihe>coiiri-or  jndge^thereofr  upon  the 
application  of  the  client. 

Sfcat.  1851.  49,  N.  Y.  O.  0.  P.  S  517^ 
16CaL436;33Cal.206. 

^  985.  When  an  attorney  is  changed,  as  proTided  in  the 
last  section,  written  notice  of  the  change  and  of  the  sabstita- 
tion  of  a  new  attorney,  or  of  the  appearance  of  the  party  in 
person,  must  be  given  to  the  adverse  party;  until  then,  he 
must  recognize  the  former  attorney. 

Stat.  1851, 49.  N.  Y.  0. 0,  P.  f  618L 

60aL5S. 

$  5186.  When  an  attorney  dies,  or  is  removed  or  snspended, 
dr  ceases  to  act  as  such,  a  party  to  an  action  for  whom  he  was 
acting  as  attorney  must,  before  aay  further  proceedings  are 
had  against  him,  be  required  by  the  adverse  party,  by  writtep 
notice,  to  appoint  another  attorney  or  to  appear  in  person. 

Stat.  1851, 49,  N.  Y.  C.  0.  P.  §  619. 

^  5t8T.  An  attorney  and  counsellor  may  be  removed  or 
suspended  by  the  supreme  court,  and  by  the  district  courts  of 
the  State,  for  cither  of  the  following  causes,  arising  after  his 
admission  to  practise :     <^  ^^7^ .  tx^^S  ^ 

1.  His  conviction  of  a  felony,  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  is  con- 
clusive evidence. 

2.  Wilful  disobedience  or  violation  of  an  order  of  the  court 
requiring  him  to  do  or  forbear  an  act  connected  with  or  in  the 
course  of  his  profession,  and  any  violation  of  the  oath  taken 
by  him  or  of  his  duties  as  such  attorney  and  counsellor. 

3.  CormpUy  and  voUhout  atUhority  appearing  as  aUomey 
for  a  party  to  an  action  or  proceeding. 

In  all  cases  where  an  attorney  is  removed  or  suspended  by  a 
district  court,  he  may  appeal  to  the  supreme  court,  and  the 
judgment  or  order  of  the  district  court  is  subject,  on  such  ap- 
peal, to  review,  as  in  civil  actions. 

Stat.  1859, 69.   Third  snb^viBion  is  new. 

10aL143,190;20CaL427. 

(  988.  In  case  of  the  conviction  of  an  attorney  or  counsel^ 
lor  of  a  felony,  or  misdemeanor  involving  moral  tuipitade, 


flie  dcfi  of  Oe  cnat  in  vlneb  m.  oanricdan  m  bad  mxisi. 
in  durty  dKi%  tbereaAer.  imssnxzi  to  ifae  tiiiagime  cooit » 


and  eooiiKllar,  nMdcr  ihe  fata  sab-diTisksa  of  sDcaoD  nro 
ImodKid  and  cigfatv-mciEiu  mnst  be  tabtn  br  die  ooort  on  the 
reotapt  of  a  ans&ul  capr  of  tbe  ixecjxl  of  eonTxrticn ;  Um* 
pnaoeedxngs  icdu^t  tbe  seecBkd.  sab^riskn  cf  sorcoo  two  hiin* 
dnd  aad  fig^Tp-sevgi  mar  be  tak£n  br  the  ocmrt  for  maxrciv 
nthin its knuvkdge, ormay be  taken  upon  tbe  infonnatkni 
of  aoodier. 

^  2SM.    If  t2ie  pnieeedinsB  are  iqion  die  mformarion  of 
anodier,  ibe  aooosadaa  must  be  in  mitatg. 


^  sn.  Hie  acoKaiicn  must  state  die  matters  cbargcd.  and 
be  Terified  by  tbe  oadi  of  some  pcrscn,  to  tbe  cfiect  tbat  tbe 
dmgcs  tberein  oantaincd  are  true. 


^  299L  After  reearmg  tbe  aecosation,  dte  ooort  must,  if 
in  its  opinion  Ihe  case  require  it,  make  an  oider  requiring  tbe 
afcosed  to  appear  and  answer  tbe  aontsatton,  at  a  specified 
time  in  tbe  same  «-  subsequent  term,  and  mnst  caose  &  copy 
€i  ihe  Older  and  of  tiie  aocasatkm  to  be  served  upon  the  ac- 
cused vitbm  apRsoibed  time  before  tbe  day  appointed  in  tbe 


^  S93.  The  accosed  mnst  appear  al  tbe  time  i^pointed  ia 
fbe  order,  and  answer  the  aocosalion,  nnless  for  sufficient  cause 
die  court  assign  another  day  for  tbat  purpose ;  if  he  do  not 
appear,  die  court  m»y  proceed  and  detennine  tbe  accusation 
in  bis  absence 

i  SMi-  Hie  accused  may  ansvrer  to  tbe  aocusation,  either 
by  objectmg  to  its  suffiriency  or  denying  it. 

^  293.  If  he  object  to  tbe  sufficiency  of  the  accusation,  tbe 
objection  must  be  in  writing,  but  need  not  be  in  any  specific 
form,  it  being  sufficient  if  it  presents  intelligibly  the  grounds 
of  the  objection.  If  be  deny  the  aocusation,  the  denial  may 
bo  oral  and  without  oath,  and  must  be  entered  upon  tho  min- 
utes. 
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$  5196.  Tf  an  objection  to  the  suiBcienoy  of  the  aconBation 
is  not  sustained,  the  accused  must  answer  forthwith.  O^Hi^  ^/,   '  '^ 

$  397.  n  the  accused  plead  guilty,  or  refuse  to  answer  the 
accusation,  the  court  must  proceed  to  judgment  of  removal  or 
suspension.  If  he  deny  the  matters  charged,  the  court  must, 
at  such  time  as  it  may  appoint,  proceed  to  try  the  accusation. 

$  S398.  The  court  may,  in  its  discretion,  order  a  referenoe 
to  a  committee  to  take  depositions  in  the  matter. 

%  299.  Upon  conviction,  in  cases  arising  under  the  first 
Bub-division  of  section  two  hundred  and  eighty-seven,  the 
judgment  of  the  court  must  be  that  the  name  of  the  parfy  be 
stricken  from  the  roll  of  attorneys  and  counsellors  of  the 
court,  and  he  be  precluded  from  practising  as  such  attorney  or 
counsellor  in  all  the  courts  of  this  State ;  and,  upon  conviction 
in  cases  under  the  second  sub-division  of  section  two  hundred 
and  eighty-seven,  the  judgment  of  the  court  may  be  according 
to  the  gravity  of  the  offence  charged — deprivation  of  the  right 
to  practise  as  attorney  or  counsellor  in  the  courts  of  this  State, 
permanently  or  for  a  limited  period.    (}9-^  r  ^  ^  ^ » 

Stat.  1851, 51.  V 

§§ 2S3-299, o;e,  excepting tlie  alight  Tariation- noted* takenirom- ftat. 
1851, 49.51, 


CHAPTEE  n. 

OF  OTHEB  PERSONS  INYE8TED  WITH  SUCH  POWEBS. 

Section  304.    Becelvers  and  guardians. 

%  304^  The  apx>ointment,  powers  and  duties  of  reoeiven 
and  guardians,  are  provided  for  and  prescribed  in  parts  two 
and  three  of  this  code 


Pj^rt  it: 


OF    CIVIL    ACTIOIVS. 

Title  I.    Fobm  of  Civil  Actions.    $$  307-309. 
Title  n.    Time  of  Coexescuxq  Civil  Actions.  $(  812-369. 
Title  III.    Pabtie3  to  Civil  Actions.    ^$  367-389. 
Title  IV.    Place  of  Teial  of  Civil  Actions.    $$  392-400. 
Title  Y.    Hanneh  of  Cokmencing  Suit.    $$  405-416. 
Titus  YI.    Pleadings  in  Civil  Actions.    $$  420-475.  - 
Title  YII.*    Pjsqvisional  Bescedies  in  Civil  Actions.  $^  478- 

674.  ■ 
Title  YIQ.    Tbial  and  Judgkent  in  Civil  Actions. 

$$  577-675. 
Title  IX.    Exeotttion  of  the  Judgment  in  Civil  Actions. 

$$  681-721. 
Title  X.    Actions  in  Pabticulab  Cases.    $$  726-827. 
Title  XI.    Pboceedings  in  Justices'  Coubts.    $$  832-925. 
Title  Xn.    Pboceedings  in  Police  Coubts,    $q  929-933. 
Title  Xin.    Appeals  in  Civil  Actions.    $$  936-380. 
Thus  XIY.    Miscellaneous  Pbotisions.    $$  089-1058. 
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TITLE   I> 

OF  THE  FOBM  OF  CIVIL  ACTIONS. 

SMCmos  807.    One  form  of  civil  actipn  ODly. 

80S.    Parties  to  actions,  how  designated. 

309.    Special  issues  not  made  by  pleadings,  how  tried. 

$  307.  ($1.)  Thj&re  is  in  this  State  but  one  form  of  civil 
actions  for  the  enforcement  or  protection  of  private  rights  and 
the  redress  or  prevention  of  private  wrongs. 

1  Cal.  167;  2  CaL  463;  3  Cal.  196, 458;  4  Cal.  6;  12  CaL  143;  16  Cal.  221 ;  17 
Oal.  487;  18  Cal.  126;  19  CaL  476;  21  Cal.  129;  24  CaL  458 ;  26  Cal  H;  38 
CaL  519. 

Not  applicable  to  probate  proceedings  (15  CaL  220)  nor  special  oases 
(9  CaL  43). 

$  308.  (^  2.)  In  snch  action  the  party  complaining  is 
known  as  the  plaintiff,  ^d  the  adverse  party,  as  the  defendant. 

$  309.  (^  3.)_  A  question  of  fact  not  put  in  issue  by  the 
pleadings  may  be  tried  by  a  jury,  upon  an  order  for  the  trial 
stating  distinctly  and  phdnly  the  question  of  fact  to  be  tried ; 
and  such  order  is  the  only  authority  necessary  for  a  trial. 


f 
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TITLE    II. 

OP  THE  TIME  OF  COMMENCING  ACTIONS. 

Chapteb  I.  The  time  of  commencing  actions  iu  general.  $  312. 
n.  The  time  of  commencing  actions  for  the  recovery 

of  real  property.    $^  315-328. 
HI.  The  time  of  commencing  actions  other  than  for 

the  recovery  of  real  property.    $$  335-245. 
lY.  General  provisions  as  to  the  time  of  commencing 
actions.    ^  350-362. 


CHAPTEB  L 

THE  TIME  OF  COMMENCING  ACTION&^IN  GENEEAL. 

SBonoN  312.    Commencement  of  civil  actions. 

^  31^  Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  titie,  aft(!r  the  cause  of  action  shall 
have  accrued,  except  where,  in  special  cases,  a  different  limita- 
tion is  prescribed  by  statute. 

Stat.  I860, 343. 

Statute  of  hmitatioDB  in  general:  6  Cal.  381,  430;  7  CaL  1, 424;  8  Cal* 
449;  18  Cal.  305;  16 CaL  S3;  18  Cal.  4S2;  21  Cal.  495;  27  Cal.  145,  278:  29  Cal. 
19.    Lyman  vs.  Walker,  35  Cal.  634 ;  36  Cal.  180. 

When  eamae  of  action  accmes :  6  Cal.  53,  430 ;  7  Cal.  247 ;  13  Cal.  540 ;  14 
Cal.  134;  16  CaL  173;  19  Cal.  S5;  27  CaL  57,  119, 274,  376;  20  CaL  225;  22  Cal. 
556 ;  24  Cal.  1 14 ;  25  CaL  593 ;  29  Cal.  503 ;  34  Cal.  254, 149 ;  35  Cal.  G34 ;  38  Cal. 
24, 242,  335, 407 ;  39  CaL  360 ;  40  Cal.  547. 

The  statute  can  not  be  availed  of  as  a  defence,  unless  pleaded :  2  Cal. 
400;  19  Cal.  476;  23  Cal.  16;  23  Cal.  82;  27  CaL  369;  23  CaL  105;  30  CaL  65. 

Pleadings:  12  CaL  311 ;  17  CaL  569;  18  CaL  67;  19  CaL  85.  476;  20  CaL 
211 ;  22  CaL  457;  25  Cal.  82, 212;  27  CaL  274;  28  CaL  105;  29  CaL  29;  30  Cal. 
6S;  31  Cal.  387;  33  Cal.  121, 505;  35  CaL  122;  36  CaL  187.  625;  38  CaL  335:  40 
Cal.  264. 

Mortgages;  IS  Cal.  482;  21  Cal.  495;  22  CaL  109,  620;  23  Cal.  16, 142;  24 
Cal.  403;  25  Cal.  492;  26  CaL  141,  361 ;  39  Cal.  229;  33  CaL  121 ;  34  Cal.  366. 

Redemption:   23  CaL  16;  24  CaL  40J ;  33  Cal.  92;  34  CaL  363;  40  CaL  62. 


^  915  hmk  of  ooumenczno  aotioks.  92 


CHAPTER  n. 

THE   TIME   OP   COMMENCING    ACTIONS   FOB    THE 
BECOVEBY  OF  BEAL  PBOPEBTY. 

Section  315.    When  the  people  will  not  sue. 

316.  When  action  can  not  be  brought  by  grantee  from  the 

State. 

317.  When  actions  by  the  i>eop]e  or  their  grantees  are  to 

be  brought  within  five  years.   * 

318.  Seizen  within  five  years,  when  necessary  in  action 

for  real  property. 

319.  Sach  seizen,  when  necessary  in  action  or  defence 

arising  out  of  title  to  br  rents  of  real  property. 
820.    Entry  on  real  estate. 

321.  Possession,  when  presumed.     Occupation  daemjed 

under  legal  title,  unless  adverse. 

322.  Occupation  imder  written  instrument  or  Judgment, 

when  deemed  adverse. 

323.  What  constitutes  adverse  possession  under  Nndtten 

instrument  or  judgment. 
824.    Premises  actually  occupied  tinder  claim  -of  title 

deemed  to  be  held  adversely. 
325.    What  constitutes  adverse  possession  under  claim  of 

title  not  written. 
826.    Relation  of  landlord  and  tenant  as  aflTeoting  adverse 

possession. 
327.    Bight  of  possession  not  affected  by  descent  cast. 
828.    Certain  disabilities  excluded  from  time  to  commence 

actions. 

$  315*  The  people  of  this  State  will  not  sne  any  person  for 
or  in  respect  to  any  real  property,  or  the  issnes  or  profits 
t^iercof,  by  reason  of  the  right  or  title  of  the  people  to  the 
same,  unless — 

1.  Such  right  or  title  shall  have  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the  same  is  com- 
menced; or, 

2.  The  people,  or  those  from  whom  Qiey  claim,  shall  have 
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leoeiyed  the  rents  and  profits  of  snchreal  property,,  or  of  some 

part  thereof,  within  the  sjiace  of  ten  years. 

8tet.I890,313.83. 
18OaL619;40GaL5^ 

^  8X0.  No  action  can  be  bronght  for  or  in  respect  to  real 
property  by  any  persoD  claiming  under  letters  patent  or  grants 
from  this  State,  unless  the  same  might  hare  been  commenced 
l^  the  people  as  herein  specified,  in  case  such  patent  had  not 
been  i88ue4  or  grant  made. 

Stot.  1853, 313,  §  4. 

^  »17.  When  letters  patent  or  grants  of  real  proix?rty, 
iSBued  or  made  by  the  people  of  this  State,  are  declared  void 
by  the  determination  of  a  competent  court,  rendered  upon  an 
allegation  of  a  fraudulent  suggestion,  or  concealment,  or  for- 
feiture, or  mistake,  or  ignorance  of  a  material  fact,  or  wrong- 
ful detaining,  or  defective  title,  in  such  case  an  action  for  the 
reooyery  of  the  property  so  conveyed  may  be  brought  either 
by  the  people  of  this  State,  or  by  any  subsequent  patentee  or 
grantee  of  the  same  property,  his  heirs  or  assigns,  within  five 
yean  after  such  determination,  but  not  after  that  period.  cJ^^^  ^  ^/ 

Stot  1830, 343,  §8. 

^  818.  No  action  for  the  recovery  of  real  property,  or  for  the 
reooyery  of  the  possession  thereof,  can  bo  maintained,  unless 
it  appear  that  the  plaintiif,  his  ancestor,  predecessor  or  grantor, 
was  seized  or  possessed  of  the  property  in  question,  within 
fiye  years  before  the  commencement  of  the  action. 

Stot.  1863,  325,  being  tlie  same  as  sUt.  1850, 344,  S  6.  Amendment  of 
1855^  109,  added:  "Provided,  however,  that  an  action  maybe  maintained 
by  a  party  claiming  such  real  estate,  or  the  possession  thereof,  under 
title  derived  from  the  Spanish  or  Mexican  governments,  or  the  authori- 
ties thereof,  if  such  action  be  commenced  within  five  years  from  the 
time  of  the  final  confirmation  of  sach  title  by  the  government  of  tho 
United.  States  or  its  legally  constituted  authorities." 

13  Cal.  510;  15  Cal.  275;  18  Cal.  435;  2#  Cal.  5S6.  626. 

Vftter  righto:    8  Cal.  136;  25  CaL  504;  27  Cal.  360;  32  Cal.  26. 

^  81.0,  No  cause  of  action,  or  defence  to  an  action,  arising 
out  of  the  title  to  real  property,  or  to  rents  or  profits  out  of 
the  same,  can  be  effectual,  unless  it  appear  that  the  person 
prosecuting  ih^  action,  or  making  the  defence,  or  under  whose 
title  the  action  is  prosecuted  or  the  defence  is  made,  or  the 
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ancestor,  predecessor  or  grantor  of  such  person,  was  seized  or 
possessed  of  the  premises  in  question  within  five  years  before 
the  commencement  of  the  act  in  respect  to  which  such  action 
is  prosecuted  or  defence  made. 

.  See  Stat.  1863, 325.  This  is  the  same  as  stat.  1850, 344,  §  7.  Amendment 
of  1855, 109,  added :  *'  Or  unless  it  appear  that  the  title  to  such  premises 
was  dorived  from  tho  Spanish  or  Mexican  governments,  or  that  the 
same  was  confirmed  by  the  government  of j  the  United  States  or  its 
authorities  within  five  years  before  the  commencement  of  such  action.'* 

See  §  8,  as  to  existing  rights. 

Tho  stat.  1863-4,  01,  limited  the  time  for  actior  on  mining  claims  to 
two  years,  instead  of  five,  tho  language  being  tho  same  as  %%  318, 319, 
except  tho  words  "property  in  mining  claims,"  instead  of  '*xeal  prop- 
erty," and  "  two  years  "  instead  "  five  years." 

Stat.  1864, 01. 

M  Cal.  301 ;  29  CaL  330. 

$  830.  No  entry  upon  real  estate  is  deemed  sufficient  or 
valid  as  a  claim,  unless  an  action  be  commenced  thereupon 
within  one  year  after  making  such  entry,  and  within  five  years 
from  tho  time  when  the  right  to  make  it  descended  or  accrued. 

Stat.  1863, 326.  Samo  as  stat.  1850, 344,  §  9 ;  amendment  of  1855, 109,  re^d : 
"Any  peaceable  entry  upon  real  estate  shall  be  deemed  sufficient  and^ 
valid  as  a  claim,  unless  an  action  ^be  commenced  by  the  plaintiff  in 
ejectment,  within  ono  year  after  tho  making  sncli  entry;  or  within  five 
years  from  the  timo  when  the  right  to  bring  such  action  accrued,  or 
within  fivo  years  after  tho  final  confirmation  by  the  United  States  of 
any  title  derived  from  Spain  or  Mexico." 

$  8ai«  In  every  action  for  the  recovery  of  real  property,  or 
the  possession  thereof,  tho  person  establishing  a  Legal  title  to 
the  property  is  presumed  to  have  been  possessed  thereof 
within  tho  time  required  by  law,  and  the  occupation  of  the 
property  by  any  other  person  is  deemed  to  have  been  under 
and  in  subordination  to  the  legal  title,  unless  it  appe^J?  that 
the  property  has  been  held  and  possessed  adversely  to  such 
le^  tiUe,  for  five  years  before  the  commencement  of  the 
action. 

Stat.  1850,  813.4,  §  9. 

33Cal.50& 

$  8J3J3.  When  it  appears  that  the  occupant,  or  those  under 
whom  ho  claims,  entered  into  the  possession  of  tho  property 
nnder  claim  of  title,  exclusive  of  other  right,  founding  such 
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instrument,  judgment  or  decree,  land  is  deemed  to  hare  been 
possessed  and  occupied  in  the  following  cases  cnl j : 

1.  Where  it  has  been  protected  by  a  substantial  inclosnre. 

2.  Where  it  has  been  usually  cultLvated  or  improved. 
Stat.  1^0,  345,  S 13. 
30  Gal.  403;  32  Cal.  19. 


^-^^-y  ^>  -?/ <  f/ 


$  390.  When  the  relation  of  landlord  and  tenant  has 
existed  between  any  persons,  the  possession  of  the  tenant  is 
deemed  the  possession  of  the  landlord  until  the  expiration  of 
five  years  from  the  termination  of  the  tenancy,  or  where  there 
has  been  no  written  lease,  until  the  expiration  of  five  years 
from  the  time  of  the  last  payment  of  rent,  notwithstanding 
that  such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adverseljc  to  his  landlord.  But  such  presump- 
tions cannot  be  made  after  the  periods  herein  limited. 

Stat.  1850,  344  §  14. 
33  0al.237. 

$  327.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  by  a  descent  cast  in  conse- 
quence of  the  death  of  a  person  in  possession  of  such  property. 

Stat.1850.  345,  §  19. 

$  32S.  If  a  person  entitled  to  commence  an  action  for  the 
recovery  of  real  property,  or  for  the  recovery  of  the  possession 
thereof,  or  to  make  any  entry  or  d^ence  founded  on  the  title 
to  real  property,  or  to  rents  or  services  out  of  the  same,  be  at 
the  time  such  title  first  descends  or  accrues,  either— 

1.  Within  the  age  or  majority ;  or,  , 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life;  or, 

4:.  A  married  woman,  and  her  husband  be  a  necessary  party 
with  her  in  commencing  such  action  or  making  such  entry  or 
defence. 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited  for  the 
commencoment  of  such  action  or  the  making  of  such  ontry  or 
defence,  but  such  action  may  be  commenced,  or  entry  or  de- 
fence made,  within  the  period  of  five  years  after  such  disability 
shall  cease,  or  after  the  death  of  the  person  entitled  who  shall 
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(lie  imder  such  disability ;  but  such  action  shall  not  be  com- 
mcnced,  or  entry  or  defence  made,  after  that  period. 

Same  as  Stat.  1H63.  Stat.  1S50, 345,  did  not  contain  the  words  "or  for  the 
recovery  of  the  possession  thereof,"  nor  the  words  in  fourth  sab-division, 
"and  her  husband  be  a  necessary  party  with  her  in  commoncine;  such 
action  or  making  such  entry  or  defence."  The  word  "majority,"  in  first 
sab-division,  was  in  stat.  1850,  "  twenty-one  years." 

Mexican  giants:  6  CaL  381 ;  7  Cal.  1 ;  20  Gal.  225;  24  Cal.  124.  288;  26  Cal. 
34:  ^Cal. 65;  29CaU»>:  31  CaL 225;  33GaL  448;  39<^  262;  40 GaL  308. 

C.  C.  P. — 9 
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CHAPTEE  III. 

THE  TIME  OF  COMMENCING  ACTIONS  OTHEB  THA2S 
FOR  THE  RECOVEEY  OP  REAL  PROPERTY. 

SccriON  333.  Periods  of  limitation  pre8crll)ed. 

336.  Within  five  yeazs. 

337.  Within  four  years. 
838.  Within  three  years. 

339.  Within  two  years. 

340.  Within  one  year. 

341.  Within  six  months. 
842.  Same. 

343.  Actions  for  relief  not  hereinbefore  provided  for. 

344.  Where  cause  of  action  accrues  on  mutual  account. 

345.  Actions  by  the  people  subject  to  the  linitations  of 

this  chapter. 

346.  Action  to  redeem  mortgage. 

347.  Same,  when  some  of  mortgagors  are  not  entitlsd.o 

redeem. 

(  335.  The  periods  pcescribed  for  the  commencement  of 
actions  other  thaa  for  the  recoTery  of  real  property,  are  as 
follows : 

$  336.    Within  five  years  r 

An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  statQ  within  the  United  States,  c)^^  /^  ^  f 

Stat.  18i9,  343,  read:  " state  or  territory; "  see  %  16,  sabdivision  S,  of 
this  code. 

4  Cal.  2M,  287 :  7  Cal.  247:  19  Gal.  97;  20  Cal.  211 ;  23  CaL  352 :  34  Cal.  66& 

^  337,  Within  four  years : 

Au  action  upon  any  contract,  obligaftion  or  liability  founded 
ui)on  an  instrument  in  writing. <:>^^  c  ,  .-^  .   / 

Stat.  1850, 348.  *  " 

5  CaL  57;  6  CaL  617:  19  Gal.  126;  14  Gal.  134;  17  Gal.  172;  18  Gal.  482;  20 
Cal.  130;  21  Cal.  495;  22  Cal.  59II,  620;  23 GaL  16,  223;  24  Gal. 403;  29Cal.  503; 
34  Oal.  149, 16.^, 

^  338.    Within  three  years : 

1.  An  action  upon  a  liability  created  by  statute,  other  than 
a  penalty  or  forfeiture. 

2.  An  action  for  trespasB  upon  real  property. 


i 
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3.  An  action  for  taking,  detaining  or  injuring  any  goods  or 
chattels,  including  actions  for  t2ie  specific  recovery  of  persona^ 
property. 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake. 
The  cause  of  action  in  such  case  not  to  be  deemed  to  have  ac- 
crued until  the  discovrey,  by  the  aggrieved  party,  of  the  facts 
constituting  the  fraud  or  mistake. 

SUt.  1850,  313,  did  not  contain  the  words  "  or  mistake." 
SuB-DiYisiON  1 :  18  Cal.  17& 
SuB-DiYisioN  2:  29  Cal.  330;  31  Cal.  487,  \5L 

SUB-DIYX3ION4:  8  Cal.  449;  9  CaL  423;  18  CaL  225;  29  CaL  20,  47;  3 
Cal.2t»;34CaL251. 

(  339.    Within  two  years : 

1.  An  action  upon  a  contract,  obligation  or  liability,  not 
founded  upon  an  instrument  of  writmg.  .x^-o^  ,^   <'y' 

2.  An  action  against  a  sheriff,  coroner  or  constaole,  upon 
the  liability  incurred  by  the  doing  of  an  act  in  his  official  capa- 
city, and  in  virtue  of  his  office,  or  by  the  omission  of  an  official 
duty,  including  the  non-payment  of  money  collected  upon  an 
execution.  But  this  subdivision  does  not  apply  to  an  action 
for  an  escape. 

3.  An  action  upon  a  ju^Egment  or  upon  a  contract,  obligation 
or  liability  for  the  payment  of  money  or  damages,  founded 
upon  an  instrument  in  writmg,  executed  out  of  this  state. 

4.  An  action  to  recover  damages  for  the  death  of  one  caused 
by  the  wrongful  act  of  another. 

~~  ~*  *  inhriiTlninnn  are  the  same  as  dtats.  1850,  315,  and 

♦  840.    Within  one  3 ear:  — — -thajumtation of.two 

whin  ^.  "I-""  "^"  "  "'**"'*  ^°'  »  P^"'^'y  "'  forfeiture, 
Md  thl  .fT     °  "  f  T  *"?"  >"'1"'<J"''1.  «'■  to  an  individual 

XlVHmit:^  "''^"  *'"  ""'"'^  '•"'"'"''  "  '^'-"'-^  " 

crii-^r  '""^  "PO"  «  «*''*<"«  ''or  „pon  an  undertaking  in  a 

thTstet "°  *  """  "'■  ^"'^'^  '^  ""«  P^OPI"  "^ 

J.    An  action  for  libel,  slander,  assault,  battery,  false  im- 
pnsonment  74or  seduction;'*  «"<- uu 

J.    An  action  against  a  sheriff  or  other  officer  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  ciyil  process ; 

6.  "An  action  against  a  municipal  corporation  for  damages 
or  injuries  to  property  caused  by  a  mob  or  riot.74  [Took 
effect  January  27,  1876.]  ^ 
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3.  An  action  for  libel,  slander,  assault,  battery  or  false  im- 
prisonment. 

4.  An  action  against  a  sheriff,  or  other  ofSicer,  for  the  escape 
of  a  prisoner,  arrested  or  imprisoned  on  civil  process. 

5.  Upon  a  contract,  obligation  or  liability  for  the  payment 
of  money  incurred  out  of  this  state  and  not  foimded  upon  a 
written  contract.  ^ 

The  first  four  subdivisions  are  from  stat.  18d0, 843.    The  fifth  is  new. 

$  841.    Within  six  months  t    ^^'  ^9^^ 
An  action  against  an  officer,  or  officer  de  facto,  engaged  in 
the  collection  of  taxes  : 

1.  For  money  paid  to  any  such  officer  under  protest,  or 
seized  by  such  officer  in  his  official  capacity  as  a  collector  of 
taxes,  and  which,  it  is  claimed,  ought  to  be  refunded. 

2.  To  recover  any  goods,  wares,  merchandise  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity  as 
tax  collector,  or  to  recover  the  price  or  value  of  any  goods, 
wares,  merchandise  or  other  personal  property  so  seized,  or 
for  damages  for  the  seizure,  detention,  sale  or  injury  to  any 
goods,  wares,  merchandise  or  other  personal  property  seized, 
or  for  damages  done  to  any  person  or  property  in  making  any 
such  seizure. 

Stat.  1859,  S06.    Fufe  note  to  1 345. 

[  -4.71  ojci — approved  March  11, 1872.  Took  effect  immediately. 
1.  Where  bankers'  certificates  of  deposit  have  heretofore 
been  given  to  any  party  since  deceased,  and  not  found  until 
after  administration  of  his  or  her  estate,  an  action  may  bo 
maintained  thereon  by  the  heirs  or  legal  representatives  at  any 
(Ime  within  six  months  after  such  finding.] 

^  34a.  Actions  on  claims  against  a  county,  which  have 
been  rejected  by  the  board  of  supervisors,  must  be  commenced 
within  six  months  after  the  fi^rst  rejection  thereof  by  such  board. 

$  843.  An  action  for  relief  not  hereinbefore  provided  for 
must  be  commenced  within  four  years  after  the  cause  of  action 
shall  havo  accrued* 

Stat.  1850,  343. 
17Cdl.5Be. 
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$  344.  lu  an  action  brought  to  recover  a  balance  due  upon 
a  mutual,  open  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  x>arties,  the  cause  of  action  ia 
deemed  to  have  accrued  from  the  time  of  the  last  item  proved 
in  the  account  on  either  side. 

Stet.  IR.'iO.  343. 

SOCal.  126. 134;  35Cftl.  122. 

$  »45.  The  limitations  prescribed  in  this  chapter  apply  to 
actions  brought  in  the  name  of  the  state,  or  for  the  benefit  of 
the  state,  in  the  same  manner  as  to  actions  by  private  parties. 

Stat.  1850, 343.    Fule  note  to  §  341. 

^  346.  (N.  S.)  An  action  to  redeem  a  mortgage  of  real  prop- 
erty with  or  without  an  account  of  rents  and  profits,  may  be 
brought  by  the  mortgagor,  or  those  claiming  under  him,  against 
the  mortgagee  in  possession,  or  those  claiming  under  him,  un- 
less he  or  they  have  continuously  maintained  an  adverse  pos. 
session  of  the  mortgaged  premises  for  five  years  after  breach 
of  some  condition  of  the  mortgage. 

Vide  %  701  and  f  onowin^. 

^  347.  (N.  S.)  If  there  is  more  than  one  such  mortgagor, 
or  more  than  one  person  claiming  under  a  mortgagor,  some  of 
whom  are  not  entitled  to  maintain  such  an  action,  under  the 
provisions  of  this  chapter,  any  one  of  them,  who  is  entitled  to 
maiT>tJ*^^Ti  such  an  action,  may  redeem  therein  a  divided  or  un- 
divided part  of  the  mortgaged  premises,  according  as  his  in- 
terest may  appear,  and  have  an  accounting  for  ai  part  of  the 
rents  and  profits,  proportionate  to  his  intetest  in  the  mortgaged 
premises,  on  payment  of  a  part  of  the  mortgage  money,  bear- 
ing tbo  same  proportion  to  the  whole  of  such  money,  as  the 
value  of  his  divided  or  undivided  Interest  in  the  premises  bears 
to  the  wLolo  of  such  premises. 

[An  act  supplementary  to  an  act  entitled  •*  an  act  defining  the 
time  for  comriiPncing  civU  actions"  passed  April  22,  1850 — 
approiHfd  March  16,  1872.     Took  effect  immediately. 

J  1.  Tliere  shall  be  no  limitation  ux)on  the  right  to  main- 
tain an  action  for  the  recovei*y  of  money  or  other  property 
deposited  with  any  bank,  banker,  trust  company,  or  savings 
pnd  loan  Bociety. 

$  2.  All  acts  and  parts  of  acts  in  conflict  herewith,  so  far 
Di  the  same  are  in  conflict,  are  hereby  repealed.] 


^ 


/         ..     ^  .^ 
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CHAPTER  IV. 

GENERAL  PROVISIONS  AS  TO  THE  TIME  OP  COM- 
MENCING ACTIONS. 

SxcnoN  350.  When  an  action  is  commenced. 

851.  Exception,  where  defendant  is  out  of  the  State. 

852.  Exception  as  to  persons  under  disabilities. 

853.  ProYision  where  person  entitled  dies  before  limitation 

expires. 

d5i.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

353.  Provision  where  judgment  has  been  reversed. 

336.  Provision  where  action  is  stayed  by  injunction. 

357.  Disability  must  exist  when  right  of  action  accrued. 

358.  When  two  or  more  disabilities  exist,  etc. 

359.  This  title  not  applicable  to  actions  against  directors, 

etc.    Limitations  in  such  cases  prescribed.    ' 
369.    Acknowledgment  or  new  promise  must  be  in  writing. 

361.  Limitation  laws  of  other  States,  effect  of. 

362.  Existing  causes  of  action  not  affected. 
863.    "Action  "  includes  a  special  proccediug. 

$  330.    An  action  is  commenced,  within  the  meaning  of  this 

title,  when  the  complaint  is  filed. 
Stat.  18S0,  343. 
19  Oal.  5n :  21  CaL  351 ;  31  Oal.  166;  35  Oal.  122. 

^  851.  If,  when  the  cause  of  action  accrues  against  a  per- 
son, he  is  out  of  the  State,  the  action  may  be  commenced  within 
the  term  herein  limited,  after  his  return  to  the  State,  and  if, 
after  the  cause  of  action  accrues,  he  departs  from  the  State, 
the  time  of  his  absence  is  not  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Stat.  1850,  343. 

6Cal.  430;  16Cal.93.     ^ 

^  333.  If  a  person  entitled  to  bring  an  action,  mentioned 
in  chapter  three  of  this  title,  be  at  the  time  the  cause  of  action 
accrued,  either  — 

1.  Within  the  age  of  majority ;  or, 

2.  Insane;  or, 


of  like 


tbcKcfior.  and  x  jaXjasax  iSei&SL  fix  ^:»  pfcuatiff  bii>  v^wjk«\) 
on  appeaL  t2k&  pLuauff.  or  if  lie  4ie  aoi  Ibto  e»»4»  of  aotkw 
aarrh«.  his  jqwaenaaTes  nu^  domineiMii  ft  IMW  *?UOtt 
wiiiim  one  ynr  zHet  the  x^tosiL 


f  S5fi.    IVhen  the  oomnewseBMiit  of  an  aetioii  s»  tl*^  hy 
mjmictiaQ  w  stamttiry  pn^iifaitxHi,  the  timo  ol*  the  CQ^ 
of  the  injunction  or  jwohifattion  ts  not  pari  of  tho  time  liuikd 
for  the  commenoenient  of  the  action. 

8t»L  183a.  Ml 

^  337.    No  person  can  avail  himself  of  %  diatttOityy  imtett 
it  existed  when  his  ri^it  of  action  aocraed 

SUL  1830.  SIX 
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^  358.  When  two  or  more  disabilities  co-exist  at  the  time 
the  right  of  action  accrues,  the  limitation  does  not  attach 
until  they  are  removed. 

Stat  1850.  313. 

^  359.  This  title  does  not  affect  actions  against  directors  or 
stockholders  of  a  corporation,  to  recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability  created  by  law ;  but  such 
actions  must  be  broughi  within  three  years  after  the  discoveiy 
by  the  aggrieved  party  of  the  facts  upon  which  the  penalty  or 
forfeiture  attached,  or  the  liability  was  created. 

Stat.  1850, 3J3. 

^  3G0.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take  the 
case  out  of  the  operation  of  this  titie,  unless  the  same  is  con- 
taiDed  in  some  'witing,  signed  by  the  parly  to  be  charged 
thereby. 

Stat.  1850, 343. 

9 Cal.  8D;  17  OaL  351, 574;  21  OaL  142:  22  OaL  100;  25  OaL  292;  36 Oal.  180, 
187;39CaL434. 

$  861.  When  a  cause  of  action  has  arisen  in  another  state, 
or  in  a  foreign  country,  and  by  the  laws  thereof  an  action 
thereon  cannot  there  be  maintained  against  a  person  by  reason 
of  the  lapse  of  time,  an  action  thereon  shall  not  be  maintained 
against  him  in  this  State,  except  in  favor  of  one  who  has  been 
a  citizen  of  Viia  State  and  who  has  held  the  cause  of  action 
from  the  time  it  accrued. 

Stat.  1852, 161,  did  not  contain  words  in  tfoZto. 

6Cal.430. 

^  86a.  This  title  docs  not  extend  to  actions  already  com- 
menced, nor  to  cases  where  the  time  prcECribed  in  any  existing 
statute  for  acquiring  a  right  or  baiTing  a  remedy  haa  fully  mn, 
but  the  laws  now  in  force  are  applicablo  to  such  actions  •tiiid 
coses,  and  are  repealed  subject  to  the  provisions  of  this  section. 

§  3G3.  (N.  S.)  The  word  "action,"  as  used  in  tliis  title,  is 
to  b^  construed  whenever  it  is  necessary  so  to  do,  as  includiiig 
a  .special  proceeding  of  a  civil  nature. 
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TITLE   III. 

OF  THE  PASTIES  TO  CIVIL  AGnOK& 


Actiasi  to  be  ia  snae  of  paity  t&  tntNvct. 
AssignxDent  of  daing  in  action  not  to  pi^ndiM 

defence. 
ExKQtor,  trastoe,  etc,  may  soe  withoat  joining  (he 

persons  beneficiaUj  interested. 
870.    \nien  a  married  woman  is  a  party— actions  by  tad 

against. 

371.  Wife  msj  defend,  xrben. 

372.  Infant  to  apps:^  by  guardian . 

373.  Guardian  hoxc  appointed. 

374.  Uninarried  female  m.j  sue,  for  her  own  t^ediiction. 

375.  Fatbrr,  etc,  may  sae,  for  eednction  of  daughter,  oto. 

376.  Father,  etc..  may  suo,  for  injury  or  death  of  chUd. 

377.  TPhen  rcprescntati-ves  mar  euc  for  death  of  ono  cauMd 

by  the  wrongful  act  of  another. 

378.  Who  may  be  joined  as  r.laintifE^ 
879.    Who  may  be  joined  as  defendants. 

380.  Parties  defendant  in  sn  actit>n  to  determinseonJUel- 

ing  claims  to  real  property. 

381.  Parties  holding  title  under  a  common  source,  when 

m~y  join. 

382.  Parties  in  interest,  when  to  bo  joiaed.    When  one  or 

more  m'^.y  sue  or  df'fend  for  the  wholie. 

383.  Plaintiff  may  sue  in  one  action  the  differout  parties 

to  commercial  i)aper. 
j884.    Tenants  in  common,  etc.,  may  sover  in  bringing  or 
defending  actions. 

385.  Action,  when  not  to  abate  by  death,  marriage  or  other 

disability.    Proceedings  in  such  case. 

386.  Another  person  may  be  substituted  for  tho  defendant. 
887.    Intervention,  when  it  takes  place  and  how  made. 
S88     Associates  may  bo  sued  by  name  of  assooiatiun.' 
889.    Cour^when  to  decide  controversy  or  to  order  Other 

parties  to  be  brought  in. 

$  OCT.  ($  4.)  Every  action  must  bo  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  na  provided  in  seciUm 
three  hundred  and  sixty-nine. 
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Stat.  1851, 51,  read:  ''except  as  otherwise  provided  in  this  aot." 

Stat.  1854, 59,  added  to  stat.  1851,  tho  words:  "but  this  section  shall 
not  be  deemed  to  authorize  the  assignment  of  an  account,  unliquidated 
demand,  or  of  a  thing  in  action  not  arising  out  of  contract." 

Stat.  1855, 303,  added  to  tho  stat.  1851,  the  words :  "  but  in  suits  brought 
by  the  assignee  of  an  account,  unliquidated  demand,  or  thing  in  action 
not  arising  out  of  contract,  assigned  subsequently  to  tho  first  day  of 
July,  1854,  the  assignor  shall  not  be  a  witsiess  on  l^half  of  the  plaintiff.' 

Stat.  1863-4, 29,  restored  the  stat.  1851. 

6  Cal.  247, 456;  7  Cal.  531 ;  9  CaL  325:  10  Cal.  3i7;  IS  Cal.  126,  436:  28  Cal. 
139, 173, 356,430;  2aCaL  122;  29 CaL  19, 210;  32 Cal. 590;  ti  Cal.  121 ;  35 Cal. 
506. 

Bonds:  7  CaL  651;  10  Cal.  347;  13  Cal.  588;  15  Cal.  9;  23  CaL  540;  29 
Cal.  194. 

Choses  in  action:  9  CaL  325;  12  CaL  97 ;  14  CaL  403 ;  18  Cal.  128:  22  Cal. 
187 ;  27  Cal.  249;  29  Cal.  150 ;  31  CaL  240 ;  35  CaL  345. 

Torts :   5  CaL  456 ;  22  CaL  139, 173 ;  32  Cal.  59(k 

$  368.  ($  5.)  In  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  hj  the  assignee  is  without  prejudice  to  any 
set-off  or  other  defence  existing  at  the  time  of,  or  before,  notice 
of  the  assignment ;  but  this  section  does  not  apply  to  a  nego- 
tiable protaiissorj  note  or  bill  of  exchange,  transferred  in  good 
faith  and  upon  good  consideration,  before  matwrity. 

5  Cal.  325;  19  Cal.  646;  20  Cal.  509. 

Judgments:  12  CaL  257;  22  CaL  439;  23  Cal.  253.  596;  25  Cal.  539;  S3 
Cal.  525. 

Promissory  notes:   8  Cal.  260 ;  14  CaL  94, 450. 

^  369.  ($6.)  An  executor  or  administrator,  or  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  tho  i)ersons  for  whose  bene- 
fit the  action  is  prosecuted.  A  person  with  wJiom,  or  in  whose 
name,  a  cordract  is  made  for  the  ben^  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 

Executor  or  administrator:  14Cal.  117 ;  15  Cal.  259 ;  16  CaL  579;  18  OaL 
11;  23  CaL  16. 

Trustee :   18  Cal.  11 ;  26  CaL  25;  32  CaL  111 ;  3  4Cal.  136. 

$  370.  ($  7.)  When  a  married  woman  is  a  party,  her  hus- 
band must  bo  joined  with  her,  except—  ^y-^ '  "^  7  3 

1.  When  tho  action  concerns  her  separate  property  or  her 
right  or  claim  to  Uio  homestead  property,  she  may  sue  alone. 

2.  When  the  action  is  between  herself  and  her  husband  abo 
may  sue  or  be  sued  alone. 
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3.  Vrien  she  is  living  separate tand  apart  fromher  hxis^nd, 
she  may  sue  or  be  sued  alone. 

Staft.  1851, 92,  omitted,  the  words :  "  or  her  ri|{;ht  or  daim  to  the  home> 
stead  property : "  also  the  words  in  italiet. 

Stat.  I867-'(S,  550,  omitted  the  words  in  itaUn. 

3CaL83,3:2:  15Cal.306;  17  CaL5i8;  19Cal.  128;  22  0aL457:  26GU.43S; 
aO  Gal.  401 ;  31  CaL  333;  32  CaL  83. 

Homestead:  5  CaL  504;  6  CaL  71;  8  CaL  66^  74. 347;  9  Cal.  96;  10  Gal* 
296;14CaL50<L 

$  371.  (^  8.)  If  a  imsband  and  wife  bo  sued  together,  tlie 
wife  may  defend  for  her  own  righti,  and  if  the  husband  negleet 
to  defend,  she  may  defend  for  his  right  aiso, 

5  Cal.  387;  9  Gal.  315. 

^  sra.  (^  9.)  When  an  infant  is  a  party  he  must  appear 
by  his  general  guardian  if  he  Jias  one,  and  if  net  by  a  gcuurdian 
who  may  be  appointed  by  the  court  in  which  the  action  is 
prosecuted,  or  by  a  judge  thereof,  or  a  county  judge. 

19  CaL  210, 629;  81  CaL  87  4;  32  CaL  in.  ' 

jr  378.  (^  10.)  When  a  guardian  is  appointed  by  Hue  covart 
ft^must  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff :  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that 
age,  upon  the  application  of  a  relative  or  friend  of  the  infant 

2.  When  the  infant  is  defendant :  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years  and  apply 
within  ten  days  after  the  service  of  the  summons ;  if  he  be 
under  the  age  of  fourteen,  or  neglect  so  to  aj^y,  then  upon 
the  application  of  any  other  party  to  the  action,  or  of  a  relative 
or  friend  of  the  infant. 

$  374.  (N.  S.)  An  unmarried  female  may  prosecute,  as 
plaintiff,  an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages,  pecuniary  or  exemplary,  as  are  assessed 
in  her  favor. 

$  375.  (N.  S.)  A  father,  or  in  case  of  his  death  or  deser- 
tion of  his  family,  the  mother,  may  prosecute  as  plaintiff  for 
the  seduction  of  the  daughter,  and  the  guardian  for  the  seduc- 
tion of  the  wwd,  though  the  daughter  or  ward  be  not  living 
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with  or  in  the  serrioe  of  the  plaintiff  at  the  time  of  the  sedno- 
tion  or  afterwards,  and  there  be  no  loss  of  service. 

(  370.  ($  11.)  A  father,  or  in  case  of  his  death  or  deser- 
tion of  his  family,  the  mother,  may  maintain  an  action  for  the 
ifijury  or  death  of  a  chUd,  and  a  guardian  for  the  injury  or 
death  of  his  ward.   / )4 ^(a  r  Z.  ^^/ 

25  Cal.  434.  ^ 

(  377.  When  thedeathofapersoniscansedbythewrongfnl 
act  or  neglect  of  another,  his  heirs  or  personal  representatives 
may  maintain  an  action  for  damages  against  the  person  causing 
the  death,  or  when  the  death  of  a  person  is  caused  by  an  injury 
received  in  falling  through  any  opening  or  defective  plac»  in 
any  sidewalk,  street,  alley,  square  or  wharf,  his  heirs  or  per- 
sonal representatives  may  maintain  an  action  for  damages 
against  the  person  whose  duty  it  was,  at  the  time  of  the  injury, 
to  have  kept  in  repair  such  sidewalk  or  other  place.  In  every 
such  action,  the  jury  may  give  such  damages,  pecuniary  or  ex- 
emplary, A,  under  all  the  circumstances  of  the  case,  may  to 
them  seem  just.  ^*^-^  .  Sj  ^U 

Stat.  1863, 447-4,  read  as  follows :  "  Section  1.  Whenever  the  death  of 
a  person  shall  be  caused  by  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default,  is  such  as  would  (if  death  bad  not  ensued)  have 
entitled  the  iNirty  injured  to  maintain  an  action  and  recover  damt^pes  in 
respect  thereof,  then,  and  in  every  such  case,  the  imrson,  who,  or  the 
oorporation  which,  would  have  been  liable  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  felony. 

"  Sec.  2.  Whenever  the  death  of  any  person  shall  be  caused  by  an  in- 
jury received  in  falling  tlirough,  or  by  drowning  after  having  fallen 
through,  aAy  opening  or  defective  place  in  any  sidewalk,  street,  alley  or 
wharf  in  any  city  or  incorporated  town,  the  death  of  such  person  shall 
be  deemed  to  have  been  caused  by  the  wrongful  neglect  and  default 
of  the  person  or  persons,  corporation  or  company,  firm  or  association 
whose  duty  it  was,  at  the  time  said  person  received  such  injury,  to  have 
kept  in  repair  such  sidewalk,  street,  alley,  or  wharf,  or  who  was  or  were 
at  that  time,  liable  to  have  been  ordered  or  notified  to  make,  or  to  have 
been  assessed  for  the  expenses  of  making,  the  repairs  on  such  sidewalk, 
street,  alley,  or  wharf,  where  the  injury  to  such  person  occurred. 

"  Sec.  3.  Eveiy  sueh  action  shall  be  brought  by  and  in  the  names  [of  ] 
the  personal  representatives  of  such  deceased  person,  and  the  amount 
recovered  in  every  such  action  shall  be  for  the  exclusive  benefit  of  the 
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widow  And  next  of  Idn  of  saoh  deceased  penon,  and  shall  be  disiribnted 
to  such  widow  and  next  of  kin,  in  the  proportions  provided  by  law  in  re- 
lation to  tho  distribution  of  personal  property  left  by  persons  dying  in- 
testate ;  and  in  every  such  action,  the  jury  may  give  such  damages* 
pecuniazy  and  exemplary,  as  they  shall  deem  fair  and  just,  and  may  take 
into  consideration  the  pecuniary  injury  resulting  from  such  death  to  the 
wife  and  next  of  kin  of  sueh  deceased  person;  jvrovicfoi,  That  evey  such 
action  shall  be  commenced  within  two  years  after  the  death  of  such 
deceased  person." 

$  378.  (^  12.)  All  persons  having  on  interest  in  the  sub- 
ject of  the  action  and  in  obtaining  the  relief  demanded,  may 
be  joined  as  plaintiff,  except  when  otherwise  provided  in  this 
title. 

Stat.  1851, 52,  read:  "jtct." 

5  Cal.  149 ;  8  Cal.  77, 514 ;  10  CaL  302 ;  24  CaL  172 ;  25  Cal.  242 ;  26  CaL  337 ; 
81  Cal.  420 ;  33  Cal.  497 ;  37  Cal.  34,  183. 

Tenants  in  common :   21  Oal.  202 ;  30  Cal.  481. 

(  ST9.  ($  13.)  Any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  determina- 
tion or  settlement  of  the  question  involved  therein.  And  in 
an  action  io  determine  the  title  or  right  of  possession  to  real 
property  which,  at  the  time  of  (fie  commencement  of  the  action, 
is  in  ihe  possession  of  a  tenant,  (he  landlord  may  he  joined  as  a 
party  defendant. 

Original  section  referred  to  equity  cases  only:  9  Cal.  268,  but  see  37 
CaL  389. 

Generally:  1  Cal.  478;  12  Cal.  103.  105;  14  CaL  279;  17  Cal.  262. 467 ;  22 
Cal.  200;  38  CaL  514;  39  CaL  379. 

Trusts:    7  CaL  92;  30  Cal.  455,  556. 

Tha  last  sentence  of  the  section  changes  more  or  less  the  law  laid 
down  in  the  following  ejectment  cases :  4  Oal.  70 ;  6  Oal.  33 ;  9  CaL  268 ; 
U  CaL  366;  22  Cal.  200;  28  CaL  535;  32  Gal.  488. 

Parties  in  foreclosure  suits :    See  section  726. 

^  380*  (N.  S.)  In  an  action  brought  by  a  person  out  of 
possession  of  real  property  to  determine  an  adverse  claim  of 
an  interest  or  estate  therein,  the  person  making  such  adverse 
claim  and  all  persons  in  possession  must  be  joined  as  defend- 
anto.      L>1fo,    5-">~ 

^  381«    Persons  claiming  an  interest  in  lands  under  a  com* 
mon  source  of  title  may  imite  as  plaintifb  in  an  action  against 
o.  0.  p.  10 
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any  person  claiming  an  adverse  interest  therein,  for  the  par- 
pose  of  determining  such  adverse  claim,  or  of  establishing 
such  common  source  of  title,  or  of  declaring  the  same  to  be 
held  in  trust,  or  for  removing  a  cloud  thereon.  ^^^9^,  2^^  S" 
Stat.  186T-'68, 1S3,  read:  "Any  two  or  more  iwrsons  claiming  any  estate 
or  interest  in  lands  under  a  oomm6n  sonrce  of  title,  whether  holding  at 
tenants  in  common,  joint-tenants,  copartners,  [ooparoeners]  (t)  or  in 
severalty,  may  unite  in  an  action  against,  etc 

$  389.  ($  14.)  Of  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs  or  defendants ; 
but  if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defendant,  the 
reason  thereof  being  stated  in  the  complaint ;  and  when  the 
question  is  one  of  a  common  or  general  interest,  of  many  per- 
sons, or  when  the  parties  are  numerous,  and  it  is  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  suq  or  de- 
fend for  the  benefit  of  all. 

1  GaL  55;  6 Cal.  506;  7 Cal,  330;  14  Gal.  531 ;  16  Gal.  145;  27  GaL  5C. 

(  383.  (^  15.)  Persons  severally  liable  upon  the  same  ob. 
ligation  or  instrument,  including  ihe  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  induded  in 
the  same  action,  at  the  option  of  the  plaintiff. 

Vide  fost,  §  414 ;  also,  §  678. 

6  GaL  176;  25  Gal.  520 ;  29  GaL  429. 

See  section  413. 

$  384k  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may  jointly 
or  severally  commence  or  defend  any  civil  action  or  proceeding 
for  the  enforcement  or  protection  of  the  rights  of  such  party. 

Stat.  1657, 62,  vicfe  §  381. 

$  385.  ($  16.)  An  action  or  proceeding  does  not  abate  by 
the  death,  marriage  or  other  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of  action  survive 
or  continue.  In  case  of  the  death,  Ttuirriage  or  other  disability 
of  a  party,  the  court,  on  motion,  may  allow  the  action  or  pro- 
ceedmg  to  be  continued  by  or  against  his  representative  or  sno- 
cessor  in  interest.    In  case  of  any  otiier  transfer  of  interest, 


i 
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the  action  or  proceeding  may  be  continued  in  the  name  of  the 
oiiginal  party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made,  to  be  substituted  in  the  action  or  proceeding- 

5 Gal.  2S1 ;  23  Cal.  6S ;  21  CaL  443 ;  29 Cal. 359,  444 ;  30  Cal.  467 ;  31  Cal^MS ;  ^ 
32 Cal.  483 ;  34  Cal.  SO ;  35  Cal.  466 ;  37  Cal.  389 ;  40  Cal.  €«.   ^^>^^  ,^y  ^ 

$  38G.  (^  658.)  A  defendant  against  whom  an  action  is 
pending  upon  a  contract,  or  for  specific  personal  projxjrty, 
may,  at  any  time  before  answer,  upon  aflSdavit  that  a  person 
not  a  party  to  the  action  makes  against  him,  and  without  any 
collusion  with  him,  a  demand  upon  the  same  contract,  or  for 
the  same  property,  upon  notice  to  such  person  and  the  adverse 
party,  apply  to  the  court  J'or  an  order  to  substitute  such  person 
in  bis  place,  and  dischai^  him  from  liability  to  cither  party, 
on  his  dcxx)sitlng  in  court  the  amount  claimed  on  the  contract, 
or  delivering  the  property,  or  its  value,  to  such  ix;rson  as  the 
court  may  direct;  and  the.oourt  may,  in  its  discretion,  make 
the  order. 

Stat.  1854,  72-3. 

8  Cal.  992. 

%  387.  ($$  (J59,  660,  661.)  Any  person  may  Jiefare  (he  trud, 
intervene  in  an  action  or  proceeding y  who  has  an  interest  in  the 
matter  in  litigation,  in  the  sticcess  of  either  of  the  parties,  or 
an  interest  against  both.  An  intervention  takes  place  when  a 
third  i)erson  is  permitted  to  become  a  party  to  an  action  or 
proceeding  between  other  persons,  either  by  joining  the  plaint- 
iflf  in  claiming  what  is  sought  by  the  complaint,  or  by  uniting 
with  the  defendant  in  resisting  the  claims  of  the  plaintiff,  or 
by  demanding  anything  adversely  to  both  the  plaintiff  and  the 
defendant,  and  is  made  by  complaint,  setting  forth  the  grounds 
upon  which  the  intervention  rests,  filed  by  leave  of  the  court 
and  served  upon  the  parties  to  the  action  or  proceeding,  who 
may  answer  it  as  if  it  were  an  original  complaint.  c.'\/ 

Stat.  1854, 73,  in  substance ;  except  that  it  provided  that  a  third  person 
might  intervene  "either  before  or  after  issue  has  been  joined  in  the 
cause,"  and  "by  petition  or  complaint,"  a  copy  to  be  served  upon  "  the 
party  or  parties  to  the  action  against  whom  anything  is  demanded ; " 
and  the  court  was  required  to  determine  upon  the  intervention  at  the 
same  time  the  action  was  decided ;  the  intervener  to  pay  costs  incurred 
by  the  intervention,  if  he  failed. 

5  Cal.  281,  504;  6Cal.  2J6;  7  CaL  35;  13  Cal.  62;  10  Cal.  296;  18  Cal.  378; 
21  Cal.  2S0,  441 ;  23  CaL  143;  29  CaL  150,  673 ;  37  CaL  532. 
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$  388.  (j  656.)  When  two  or  more  persons,  associated  in 
any  business,  transact  such  business  under  a  common  name, 
whether  it  comprise  the  names  of  such  persons  or  not,  the 
associates  may  bo  sued  by  such  common  name,  the  summons 
in  such  cases  being  served  on  one  or  more  of  the  associates ; 
and  iJie  judgment  in  the  action  shaU  hind  the  joint  propet'ty  of 
aU  Hie  associates,  in  iTie  same  manner  as  if  all  Jiad  been  named 
defendants  and  had  been  sited  upon  their  joint  IktbUity, 

Stat.  1851. 72,  omitting Ualieiaed worda ;  and  inaertiug  "only"  between 
" bind "  and  "the  joint." 

22Cal.356;30CaL  202. 

(  389.  (^  17.)  The  court  may  determine  any  controversy 
between  parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights ;  but  when 
a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must  then 
order  them  to  be  brought  in.  And  when,  in  an  action  for  the 
recovery  of  real  or  personal  property,  a  person  not  a  party  to 
Vie  action,  but  having  an  interest  in  the  subject  tltereof,  makes 
application  to  the  court  to  be  made  a  party,  it  may  order  him  to 
be  brouglit  in,  by  the  proper  amendment. 

5 Gal.  281, 114;  d  0«L  96, 697;  12  OaL 213;  22  OaL  200;  27  CaL  329;  90  Oal. 
490;38CaL514. 
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TITLE    IV. 

PP  THE  PLACE  OF  TBIAL  OF  CIVIL  ACTIONS. 

Sbodoh  893.    Certain  actions  to  be  tried  Trbere  the  subject  or  some 

part  thereof  is  situated. 
393.    Other  actions,  where  the  cause  or  some  part  thereof 
arose. 

894.  Place  of  trial  of  actions  against  counties. 

895.  Other  actions  according  to  the  residence  of  the  parties. 

896.  Action  may  be  tried  in  any  county,  unless  the  defend- 

ant demand  a  trial  in  the  proper  coun'y. 

897.  Place  of  trial  may  be  changed  in  certain  cases. 

393     When  judge  is  disqualified,  cause  to  b3  transferred. 
899.    Pajters  to  be  transmitted.  Costs,  etc.  Jurisdiction,  etc. 
403.    Proceedings  after  judgment  in  certain  eases  trans- 
ferred. 

w  is  «i.„a.e.,,  sub  :„:  X  po.""ofir  •  ",r "  p"-' 

right  or  in  teres;,  a.d  for  L SrtotT""  "V''^'  °^»-" 
•    For  the  partition  of  rea/properTy .' "^•''y ' 
3.    For  the  foreclosure  of  ^oallli^g L',m  ™„  . 
property.    Where  the  real  Dro,v>Hv  •       /  "°''*«''«'''  °"  "-eal 
-o-tyaud  partly  in  anol^fh  ^ain't^T  "r^'"  ''"•' 
f  the  counties,  and  the  count;  so  selected  f  .^^  '*"""  "*"■• 
for  the  trial  of  such  action       I  Took  ,^    *  l"  ^"^'  «""'"? 

>-"uu.     nook  effect  March  2,  1876  1 
whieh  follow satMuviMvu w     ■--    .  *■' 

6Cal.«il;13  0(a.S21;  19Ctl.2»;  16  Cal.432;  23CaL9U«. 

f  893.  ({  19.)  Actions  for  the  following  causes  must  be 
tried  in  the  county  where  the  cause,  or  some  part  thereof, 
troBe,  subject  to  the  lilce  power  of  the  court  to  change  the 
place  of  trial : 
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1.  For  the  recovery  of  a  penalty  or  forfeiture  im]X)Bed  by 
statute ;  except,  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river  or  other  stream  of  water,  sitxiated  in 
two  or  more  comities,  the  action  may  be  brought  in  any  county 
bordering  on  such  lake,  river  or  stream,  and  opposite  to  the 
place  where  the  offence  was  committed. 

2.  Against  a  public  officer  or  person  especially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his 
office,  or  against  a  person  who,  by  his  command  or  in  his  aid, 
does  anything  touching  the  duties  of  such  officer. 

Vide  sections  .referred  to  ixuiote  to  §  392. 
9  Gal.  420. 

* 

(  394,  Actions  against  comities  may  be  commenced  and 
tried  in  any  county  in  the  judicial  district  in  which  such  county- 
is  situated,  unless  such  actions  are  between  counties,  in  which 
case  they  may  be  commenced  and  tried  in  any  county  not  a 
party  thereto. 

Stat.  1854,  45,  read:  "  Suits  against  a  cotmty'may  be  commenced  in 
any  court  of  that  county,  or  in  a  district  court  of  the  judicial  district  in 
which  said  county  is  situated,  in  the  same  manner  as  suits  against 
private  persons;  provided,  that  suits  between  counties  shall  be  com- 
menced in  a  court  of  competent  Jurisdiction  in  any  county  not  a  party 
to  such  action."    Vide  sections  referred  to  in  note  to  §  392. 

$  395.  (^  20.)  In  all  other  cases,  the  action  must  be  tried 
in  the  county  in  which  the  defendants,  or  some  of  them, 
reside  at  the  commencement  of  the  action ;  or,  if  none  of  the 
defendants  reside  in  the  State,  or,  if  residing  in  this  State,  the 
the  county  in  which  they  reside  is  unknown  to  the  plaintiff, 
the  same  may  be  tried  in  any  county  which  the  plaintiff  may 
designate  in  his  complaint ;  and  if  the  defendant  is  about  to 
depart  from  the  State,  such  action  may  be  tried  in  any  county 
where  either  of  the  parties  reside  or  service  is  had ;  subject, 
however,  to  the  power  of  tho  court  to  change  the  place  of  trial 

as  provided  in  this  code. 

Stat  1851, 53,  inserted  "iMtrties"  instead  of  "defendants;"  also,  omit- 
ted the  words  "or,  if  residing  in  this  State,  the  county  in  which  they 
reside  is  unknown  to  plaintiff,"  and  the  words,  "  and  if  the  defendant  is 
about  to  depart  from  the  State,  such  action  may  bo  tried  in  any  county 
where  cither  of  tho  parties  reside  or  serrioo  is  had." 

15  Cal.  220,  418;  22  Gal.  537. 
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$  3t»6.  (N.  S.)  If  the  county  in  which  the  action  is  com- 
menced is  not  the  proper  county  for  the  trial  thereof,  the 
action  may,  notwitlistanding,  be  tried  tUerein,  unless  the  de- 
fendant, at  the  time  he  appears  and  answers  or  demurs,  files 
an  affidavit  of  merits,  and  demands,  in  writing,  that  the  trial 
be  had  in  i<he  proper  county.  * 

Ficis  sections  referred  to  in  note  to  S  392. 

$  397.  (^  21.)  The  comrt  may,  on  motion,  dhang&  the 
place  of  trial  in  the  following  cases ; 

1.  When  the  county  designated  in  the  complaint  is  not  the 
proper  county. 

2.  When  there  is  reason  to  believe  that  an  impartial  trial 
can  not  be  had  therein. 

3.  When  the  convenience  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  the  change. 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

VHe  sections  referred  to  in  note  to  S  392. 

3  Cal.  410, 433;  5  Cal.  117 ;  6  Gal.  IM;  9  Oal.  607, 642;  13  CaL  321 ;  IS  OaI.« 
418;  22  CaL  127,  £37;  23 Oal.  16%  876;  24  Oal.  73,  78;  2B  OaL  245;  320aL  206; 
37  Cal.  190. 

Bias  of  jad«e:   12  OaL  500;  23  OaL  592;  24  CaL  31. 

^  808.  If  an  action  or  proceeding  is  commenced  or  pend- 
ing in  a  court  and  the  judge  or  justice  thereof  is  disqualified 
from  acting  as  such,  or  if  for  any  cause  the  court  orders  the 
place  of  trial  to  be  changed,  it  must  be  transferred  for  trial  to 
a  court  the  parties  may  agree  upon  by  stipulation  in  writing, 
or  made  in  open  court  and  entered  in  the  minutes ;  or,  if  they 
do  uot  so  agree,  then  to  the  nearest  court  where  the  like 
objection  or  cause  for  making  the  order  does  not  exist,  as 
follows : 

1.  If  in  the  district  court,  to  another  district  court. 

2.  If  in  a  county  court,  to  some  other  county  court. 

3.  If  in  the  probate  court,  to  some  other  probate  court. 

4.  If  in  a  justice's  court,  to  another  justice's  court  in  the 

same  county. 

Stat.  1S54, 42-3,  was  identical  down  to  the  enb-divisions:  and  included 
sub-divisions  1  r.nd  4,  numbered  as  1  and  5 ;  also,  three  sub-divisions, 
numbered  2, 3  and  4,  as  follows: 
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"Seoond'^If,  in  the  snpezior  court  of  San  Evaaoivoo,  to  a  diakiiot 
court." 

'*  Third— If  in  a  county  court,  to  a  district  court,  or  some  other  countj 
oourt." 

"  Fourth—If  in  the  probate  court,  to  a  district  oourt,  or  some  other 
ivobate  court." 

Stat.  1S63,  336,  read;  ''Whenever  an  action  or  proceeding  is  com- 
menc  .d'in  a  distciot  oourt,  in  which  a  county  court  has  concarrent 
jurisdiction,  the  district  court  may,  if  the  parties  consent,  by  order, 
transfer  the  same  to  the  county  court  of  the  same  county.  Upon  such 
transf errence,  tho  county  court  shall  have  and  exercise  over  such  action 
or  proceeding  the  same  jurisdiction  as  if  originally  commenced  therein.' 

Stat.  1853, 30,  made  13  provisions  for  transf  erring  cases  from  Statecourts 
to  U.  S.  courts.    Vide  sections  refened  to  in  note  to  8  392. 

$  399.  When  an  order  is  made  transferring  an  action  or 
proceeding  for  trial,  the  clerk  of  the  court,  or  justice  of  the 
peace,  must  transmit  the  pleadings  and  papers  herein  to  the 
derk  or  justice  of  the  court  to  which  it  is  transferred.  The 
costs  and  fees  thereof,  and  of  filing  the  papers  anew,  must  be 
paid  by  the  party  at  whose  instance  the  order  was  made.  The 
court  to  which  an  action  or  proceeding  is  transferred  has  and 
Exercises  over  the  same  the  like  jurisdiction  as  if  it  had  been 
originally  commenced  therein. 

Stat.  1354. 43,  section  2,  is  identical  down  to  and  including  the  word 
,* transferred,"  and  then  adds  the  words:  "If  the  transfer  is  niade  on 
the  ground  that  a  judge  or  justice  is  disqualified  from  acting,  the  coeta 
and  fees  thereof,  and  of  re-entering  and  filing  the  pleadings  and  papers 
anew,  are  to  abide  the  event  of  the  action  or  proceeding;  in  other  cases 
they  are  to  bo  paid  by  the  party  at  whose  instance  the  order  is  made." 

And  section  3  o(  said  statute  is  identical  with  the  last  sentence  of  the 
above  section,  with  the  addition  of  the  words,  "and  may,  by  order  or 
execution,  enforce  the  judgment." 

VUa  sections  referred  to  in  note  to  S  392. 

(  400.  When  an  action  or  proceeding  affecting  the  title  or 
possession  of  real  estate  has  been  brought  in  or  transferred  to 
any  court  of  a  county  other  than  the  county  in  which  the  real  es- 
tate, or  some  portion  of  it,  is  situated,  the  clerk  of  such  court 
must,  after  Unal  judgment  therein,  certify  under  his  seal  of 
office,  and  transmit  to  the  corresponding  court  of  the  county 
in  which  the  real  estate  affected  by  the  action  is  situated,  a 
copy  of  the  judgment.    The  clerk  receiving  such  copy  must 


r 


HI  PLACE  07  TEIAL.  ^  400 

^  docket  and  record  the  judgment  in  the  records  of  the  0001% 
briefly  designating  it  as  a  judgment  transferred  from 
court  (naming  the  proper  court) . 
Vkk  sections  referred  to  in  note  to  §  392. 
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TITLE   V  . 

OP  THE  JUCAKNEB  OF  COHIIENCINO  CIVIL  ACTIONS. 

Sbohon  406.    Actions,  how  commenced. 

406.  Ck>mplaint,  how  indorsed.    When  Bommons  xnay  be 

issued,  and  how  waived. 

407.  Summons,  how  issued,  directed,  and  what  to  contain. 

408.  Alias  summons. 

409.  Notice  of  the  pendency  of  an  action  afEscting  the  title 

to  real  property. 

410.  Summons,  how  served  and  returned. 

411.  Summons,  how  served. 

412.  Publication  vrhen    defendant   is   absent   from  the 

State,  concealed,  or  a  foreign  corporation  having 

no  agent,  etc. 
418.    Manner  of  publication  and  appointment  of  attorney. 
414.    Proceedings  where  there  are  several  defendants  and 

part  only  are  served. 
416.    Proof  of  service,  how  made. 
416.    When  jurisdiction  of  action  acquired. 

$  405.  ($  22.)  Civil  actions  in  the  courts  of  this  State  are 
oommenoed  by  filing  a  complaint  niifl  thn  irniiiiiij^  iiF  immiiiniiii 

theceoAv  '^4^,  ^9^ 

Stat.  1851, 64,  read:  "Civil  actions  in  the  district  courts,  suxwrior 
ooort  of  the  city  of  San  Francisco,  and  the  county  courts,  shall  be  com- 
menced by  the  filing  of  a.  complaint  with  the  clerk  of  the  court  in  which 
the  action  is  brought,  and  the  issuance  of  a  summons  thereon." 

Stat.  1855,  303,  added  to  the  stat.  of  1851,  the  words:  "Provided,  Th*t 
after  the  filing  of  the  complaint  a  defendant  in  the  action  may  appear, 
answer,  or  demur,  whether  the  summons  has  been  issued  or  not,  and 
such  appearance,  answer  or  demurrer  shall  be  deemed  a  waiver  of  sum- 
mons." 

4Cal.  2B0;  lOCal.  374;  I9CaL  577;  21  CaL  51;  29  Cal.  238;  34  Cal.  16& 

(  40G.  (^  23.)  The  clerk  must  indorse  on  the  complaint 
the  day,  month  and  year  that  it  is  filed,  and  at  any  time  within 
one  year  thereafter  the  plaintiff  may  have  summons  issued. 
But  at  any  time  after  the  complaint  isJUed  the  defendant  may. 
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in  itr&inffy  or  hy  appearing  Mi^answerina  or  demurring y  waive 
the  issuing  of  summons.  C^r^^  "^^^ 

Stat.  1851, 54,  read:  "  The  clerk  shall  indorse  on  theStoomplaint,  tito- 
day,  month,  and  year  the  same  is  filed ;  and  at  any  time  after  the  filias;.. 
the  pUintifF  may  have  a  summons  issued.  The  snmmowi  shall  be  nigmtdi 
by  the  clerk,  and  directed  to  the  defenCant,  and  be  issued  under  the  smI' 
of  the  court." 

Stat.  1860,  298,  subsjituted  for  the  iiaUei$ed  words:    "The  summona 
shall  be  signed  by  the  clerk,  and  directed  to  the  defendant,  and  be  iaaoed. 
under  the  seal  of  the  court." 

»  Cal.  238;  34  CaL  1G6;  35  Cal.  296;  36  CaL  585. 

$  407.     ($$  23,  24,  25,  26.)  The  smnmoos  mnst  be  durected     .U»^ 
to  the  defendant,  signed  by  the  clerk  and  issued  under  the  seal    . 
of  tlie  court,  and  must  contain— 

1.  The  names  of  the  parties  to  the  action,  the  court  in  which 
it  is  brought  and  the  (jounty  in  which  the  complaint  is  filed. 

2.  The  cause  and  general  nature  of  the  action. 

3.  A  direction  that  the  defendant  appear  and  answer  the 
complaint  within  ten  days,  if  the  summons  is  served  within 
the  county  in  which  the  action  is  brought ;  within  twenty  days, 
if  served  out  of  the  county  but  in  the  district  in  which  the 
action  is  brought,  and  within  forty  days,  if  served  elsewhere 

4.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defendant  so 
appears  and  answers,  the  plaintiff  will  take  judgment  for  the 
sum  demanded  in  th^  complaint  (stating  it) . 

5.  In  other  actions,  a  notice  that  unless  defendant  so  ap* 
pears  and  answers,  the  plaintiff  will  apply  to  the  court  f6r  the 
relief  demanded  in  the  complaint. 

The  name  of  the  plaintiff's  attorney  must  be  indorsed  on  the 
Bumtinons. 

vile  supxa,  §  406. 

Section 24,  stat.  I85I, 54,  was  aa  follows:  "The  summons  shall  state 
geMerally  the  nature  of  the  action;  the  parties  thereto;  the  court  in. 
which  it  is  brought ;  the  county  in  which  the  complaint  is  filed ;  and  re- 
quire the  defendant  to  appear  and  answer  the  complaint  within  the  time 
menUoned  in  the  next  section,  after  the  service  of  the  summons,  exclu- 
sive  of  the  day  of  service;  or  that  jud^^ment,  by  default,  will  be  taken 
against  bio." 

Section  25,  stat.  l&M,  54,  was  in  substance  Bub-division  S, 
•  Section  26,  stat.  1851,  was  in  substance  sub-divisions  4  and  & 

Stat.  1854, 59,  tmeoded  stat.  1851,  sec.  24,  by  omitting  the  first  clause 
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:snd  adding  the  wo^:  "according  to  the  prayer  of  the  complaint, 
briefly  stating  the  sum  or  other  relief  demanded  in  the  complaint." 

Stat.  1859,  39,  restored  the  substance  of  the  clanse  omitted  by  stat. 
1854,  and  added  to  the  addilRon  of  1854,  the  words:  "  and  the  clerk  shall 
indorse  on  the  summons  the  names  of  the  plaintiff's  attorneys."  And 
.as  amended  it  did  not  apply  to  counties  of  Solano,  Fresno,  Tulare,  Cala- 
veras, Sutter,  Sonoma,  Butte,  Mariposa,  Yolo,  Contra  Costa,  Tehama, 
Los  Angeles,  Monterey,  Plumas,  San  Bernardino,  Stanislaus,  San  Joa- 
quin, Yuba,  Merced,  Trinity,  Humboldt,  Klamath,  Del  Norte,  Tuolnmne, 
Santa  Cruz,  Shasta,  Napa,  El  Dorado,  Placer,  Santa  Barbara,  San  Luis 
Obispo,  Marin,  Mendocino,  Alameda,  Santa  Clara,  and  Amador,  vide 
Stat.  1859, 155. 

2 


$  408.  If  the  summons  is  returned  without  being  served  on 
any  or  all  of  the  defendants.  'Cor  if  it  has  been  lo8t,76  the  clerk 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias  summons, 
in  the  same  form  as  the  original.     [Took  effect  Feb.  15, 1876.  ] 

$  409.  ($  27.)  In  an  action  affecting  real  property,  the 
:plamtiff,  a^  the  time  of  filing  the  complaint,  and  the  defend- 
ant, at  the  time  of  filing  his  answer,  when  affirmative  relief  is 
claimed  in  such  answer,  or  at  any  time  afterwards,  may  file 
with  the  recorder  of  the  county  in  which  the  property  is  situ- 
ated, a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties  to,  and  the  object  of,  the  action  or  defence, 
.and  a  description  of  the  property  in  that  county  affected  there- 
liy.  From  the  time  of  filing,  only,  is  the  pendency  of  the 
iiction  copstructive  notice  to  a  purchaser  or  encumbrancer  of 
the  property  affected  thereby.  ^^4i^  <  ^9  (p 

.26  Oal.  124;  29  Cal.  131 ;  13  CaL  307,  592^;  15  Oal.  fe;  17  Oal.  149;  IS  Cal.  ' 
102, 205;  21  Cal.  107 :  22  Oal.  200 ;  23  Cal.  38, 885,  409;  24  Cal.  427 ;  27  Cal.  50 • 
2B  Cal.  194;  84  CaL  615;  36  Cal.  890. 

[AmenamerU  approved  March  2, 1872.    Stat.  1871-72 ;  Chap. 

170 

$  27.  In  an  action  affectiii^  tlie  tiUe  to  real  property,  or  the 
right  to  the  possession  of  real  property ^  the  plaintiff  at  the 
time  of  filing  his  complaint,  and  the  defendant  at  the  time  of 
filing  his  answer,  when  affirmative  relief  is  claimed  in  such 
answer,  or  at  any  time  afterwards,  may  record  with  the  County 
Recorder  of  the  county  in  which  the  property  is  situated,  a  no- 
tice of  the  pendency  of  the  action,  containing  the  names  of  the 
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partieB  to  and  the  object  of  the  action,  and  a  description  of  the 
property  in  that  county  affected  thereby  ;  and  the  defendant 
may  alsoy  in  such  notice^  state  the  nature  and  extent  of  the 
reilief  claimed  in  the  answei\'  from  the  time  of  filing /or  record 
only  shall  the  pendency  of  the  action  be  constructive  notice 
to  a  purchaser  or  incumbrancer  of  the  property  affected 
thereby.] 

Stat.  18SI,  54,  contained  the  words :  "  the  title  to  "  between  "affectinsr" 
and  "  real " ;  bat  omitted  the  words :  "  And  the  defendant  at  the  time 
of  filing  his  answer,  when  affirmative  relief  is  claimed  in  such  answer." 

8tat.  1862,  572,  inserted,  between   "county  affected  thereby,"  and 
"  from,"  the  words:  "and  the  defendant  may  also  in  such  notice  state 
'Hba  nature  and  extent  of  the  relief  claimed  in  the  answer;"  also  the, 
words:  "the  title  to"  between  "affecting"  and  "real";  both  .statutes 
omitted  italicised  words. 

Stat.  March  2, 1872,  is  same  as  stat.  1862,  inserting  the  words:  "or  the 
right  to  the  possession  of  real  property,"  between  "  real  property  "  and 
"the  plaintiff." 

^  410.  (§  28.)  The  summons  may  be  served  by  the  sheriff 
of  the  county  where  the  defendant  is  found,  or  by  any  other 
person  not  a  party  to  the  action.  A  copy  of  the  complaint 
must  be  served  with  the  summons,  unless  there  is  more  than 
one  defendant  residing  in  the  same  county,  in  which  case  a 
copy  of  the  complaint  must  be  served  upon  one  of  them. 
When  the  summons  is  served  by  the  sheriff,  it  must  be  return- 
ed, with  his  certificate  of  its  service,  and  of  the  ^rvice  of  a 
copy  of  the  complaint,  to  the  office  of  the  clerk  from  which  it 
issued.  "When  it  is  served  by  any  other  person,  it  miist  be  re- 
turned to  the  same  place,  with  an  affidavit  of  such  person  of 
its  service,  and  of  ttie  service  of  a  copy  of  the  complaint.  ^ 

As  to  jnstices  courts  vide  §  849.     t 

Stat.  1870, 574,  read :  "  The  summons  shall  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or  by  his  deputy,  or  by  a  person 
specially  appointed  by  him,  or  appointed  by  a  judge  of  the  court  in 
which  the  action  is  brought,  or  by  any  white  male  citizen  of  the  United 
States,  over  twenty-one  years  of  age,  who  is  competent  to  be  a  witness 
on  the  trial  of'  the  action,  except  as  hereinafter  provided.  A  copy  of  the 
complaint  shall  be  served  with  summons.  Where  the  summons  is  served 
by  the  sheriff  or  his  deputy,  it  shall  be  returned  with  the  certificate  or 
af&dftvit  of  the  officer  of  its  service,  and  of  the  service  of  the  copy  of 
the  complaint,  to  the  office  of  the  clerk  from  which  the  summons  issued. 
When  the  summons  is  served  by  any  other  person  as  be  tore  provided,  it 
■haU  be  returned  to  ttaie  office  of  the  clerk  from  which  it  issued,  with 
o.  o.  p.— 11 
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the  affidavit  of  snoh  person  of  its  service,  and  of  the  service  of  a  comr 
of  the  complaint,  If  there  be  more  than  one  defendant  in  the  actioot 
and  such  defendants  reside  vrithi»  the  county,  a  copy  of  the  complaint 
need  be  served  on  only  one  of  the  defendants." 

Stat.  1851, 55,  read  as  follows:  "The  summons  shall  be  served  by  the 
sheriff  of  the  county  where  the  defendant  is  found,  or  by  his  dei^uty,  or 
by  a  person  specially  appointed  by  him,  or  appointed  by  a  judge  of  the 
court  in  which  the  action  is  brought.  A  copy  of  the  complaint,  certified 
by  the  clerk,  shall  be  served  with  the  summons.  The  summons  shall 
be  returned  with  the  certificate  or  affidavit  of  the  officer,  of  its  service 
and  of  the  service  of  the  copy  of  the  complaint,  to  the  office  of  the 
clerk  from  which  the  summons  issued." 

Stat,  of  1854,  59,  inserted  between  the  words  "is  brought"  and  *'a 
copy,"  the  words  "  except  as  is  hereafter  provided,"  and  added  the  words 
"  Provided^  if  there  be  more  than  one  defendant  to  the  action,  and  such 
defendants  reside  within  three  miles  of  the  county  clerk's  office,  a  copy 
of  the  complaint  need  be  served  only  on  one  of  the  defendants." 

The  section  as  it  then  stood  in  1854,  was  amended  by  statute  1855,  61, 
by  omitting  the  words  "  or  a  person  specially  appointed  by  him,  or  ap- 
pointed by  a  judge  of  the  court  in  which  the  action  is  brought,  except 
as  hereinafter  provided,"  and  inserting,  in  lieu,  the  words:  "or  by  any 
other  person  competent  to  be  a  witness  in  the  cause ; "  and  omitting  the 
words  "certified  by  the  clerk; "  and  requiring  the  return  with  "certifi- 
cate of  the  officers  or  the  affidavit  of  the  person." 

Stat,  of  1855, 196,  again  amended  the  section  as  it  stood  in  1854,  by  in- 
serting between  the  words  "  is  brought "  and  "  except  as  "  the  words  "or 
by  any  white  male  citizen  of  the  United  States  over  twenty-one  years  of 
age,  who  is  competent  to  be  a  witness  on  the  trial  of  the  action; "  and 
requiring  tlie  return  of  service  of  summons  and  copy  of  the  complaint 
with  the  "  certificate  or  affidavit  of  the  officer,"  or  "the  affidavit  of  such 
person." 

Stat,  of  1855, 304,  repealed  1854. 

Stat,  of  1859, 39,  amending  that  of  1851,  read  as  follows: 

"  The  summons  shall  be  served  by  the  sheriff  of  the  county  where  the 
defendant  is  found,  or  by  his  deputy,  or  by  a  person  siwcially  appointed 
by  him,  or  appointed  by  a  judge  of  the  court  in  which  the  action  is 
brought,  or  by  any  white  male  citizen.of  the  United  States  over  twenty- 
one  years  of  age,  who  is  competent  to  be  a  witness  on  the  trial  of  the 
action,  except  as  hereinafter  provided.  When  the  summons  is  served 
by  the  sheriff  or  his  deputy,  it  shall  be  returned  with  the  certificate  or 
affidavit  of  the  officer,  of  its  service.  When  the  summons  is  served  by 
any  other  person  as  before  provided,  it  shall  be  returned  to  the  office  of 
the  clerk  from  which  it  issued,  with  the  affidavit  of  such  person  of  its 
service.  At  the  time  of  filing  the  complaint,  a  true  and  correct  copy 
thereof  shall  be  deposited  with  the  clerk  of  the  court,  by  the  plaintiff 
or  his  attorney,  for  the  use  of  the  party  defendant ;  which  copy  shall  be 
by  the  clerk  delivered  to  the  defendant's  attorney,  or  any  party  defend- 
ant named  in  the  complaint,  demanding  and  receipting  for  the  same.  In 
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oosa  no  snoh  copy  is  deposited  by  the  plainti£f  or  his  ftttomeT.  the 
defendant  or  liis  attorney  may  have  &  copy  of  the  complaint  made  and 
certified  by  the  clerk  of  the  court,  t^e  fees  for  which  shall  be  tuced  as 
costs,  to  abide  the  fin  il  result  of  the  action.' 

(This  had  no  effect  upon  actions  commenced  before  May  20, 1859.  and 
iras  applicable  to  certain  counties  only ;  vide  note  to  §  407). 

Statute  of  1863,  2%,  restores  the  section  as  it  stood  after  the  last 
amendment  of  18.'>5,  except  that  when  the  defendants  r»si Jo  ^vitbin  the 
county,  only  one  defendant  need  bo  served  with  copy  of  the  complaint. 

Stat.  18Ti),  •')74,  ouiitted  the  words  "  certified  by  the  clerk."  Vide,  .supra. 

5  Cal.  44!);  6  Cal.  85;  11  Cal.  372;  23  Cal,  401 ;  28  Cal,  152:  31  Cal.  233 ;  34 
Cal.403;  37  Cal.  4^. 

$  4:11«  (^  2^.)  TIio  summons  mxwt  be  served  by  deliver- 
ing a  copy  tliereof,  as  follows :  C^'^-^^  J^9^t 

1.  If  tlio  suit  id  against  a  corporation  :  to  the  president,  or 
other  head  of  the  corporation,  secretary,  cashier  or  managing 
agent  thereof. 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association  doing  business  amd 
having  a  rtn-naging  or  business  agerUy  cashier  or  sea^etaty 
within  this  State :  to  such  agent,  cashier  or  sccrckry. 

3.  If  against  a  minor  under  the  ago  of  fourteen  years :  to 
such  minor  personally,  and  also  to  his  fatlicr,  motlier  or 
g^uardiati ;  or  if  tliere  be  none  within  the  State,  then  to  any 
person  having  the  care  or  (control  of  such  minor,  or  with 
whom  ho  resides,  or  in  whose  service  he  is  employcdl 

4.  If  agjiinst  a  parson  judicially  declared  to  bo  of  unsound 
mind  or  incapable  of  conducting  his  own  affairs,  and  for  whom 
a  guardian  has  Ijeen  appointed :  to  such  guardian. 

5.  Iftigainst  a  county,  city  or  town:  to  tJie  president  of  the 
hoard  of  supprolsors,  president  of  the  council  or  trustees,  or 
other  head  of  tlie  leglslutive  department  thereof. 

6.  In  all  otiier  cases  :  to  the  defendant  personally. 
As  to  justices'  courts,  vide  §819. 

Stat.  I84I,  ')\  embraced  only  subdivisions  1,  3,  4  and  6.  and  tbe  words 
''attached  to  tho  cartified  copy  of  the  complaint,"  between  the  words 
"  theroof  '  and  '  as  f  jUows." 

Stat.  1851,  5.)-6),  embraced  only  subdivisions  1,  3,  4  and  6. 

Stat.  18()l,  4f?6,  embraced  the  last  amendment,  only  subdivisions  1,  3, 
4  and  6,  and  that  portion  of  subdivision  2  not  italicised. 

Stat.  18>-,  fS,  provided  as  follows:  "In  counties  where  there  is  a 
board  of  supervisors,  having  an  acting  chairman  or  president  of  such 
board,  the  original  process  and  papers  shall  be  served  ( n  such  chairman 
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or  president  in  the  sasie  manner  as  upon  primte  iwrsons ;  vhen  there 
is  no  such  chairman  or  president,  they  shall  .in  like  manner  be  served 
npon  the  connty  judge  of  the  conn^.*' 

16  Cal.  386 ;  3  Cal.  ?47 ;  9  CaL  616.  ' 

Corporations :   6  Cal.  186;  10  CaL  248, 441, 445^ 

^  412.  #  ($30.)  Where  the  person  on  whom  the  service  is 
to  be  made  resides  out  of  the  State,  or  has  departed  from  the 
State,  or  can  not  after  due  diligence  be  found  within  the  State, 
or  conceals  himself  to  aroid  the  service  of  summons,  or  (is  a 
forei{jin  corporation  having  no  'managing  or  business  agent, 
cashier  or  secretary  vMhin  the  State,)  and  the  fact  appears  |iy 
affidavit  to  the  satisfaction  of  the  court  or  a  judge  thereof  (or 
a  coimty  judge) ,  and  it  aiso  appears  by  such  affidavit  orhyihe 
verified  complaint  or  file,  that  a  cause  of  action  exists  against 
the  defendant  in  respect  to  whom  the  service  is  to  be  made,  or 
that  ho  is  a  necessary  or  proper  party  to  the  action,  such  court 
or  judge  may  make  an  order  that  the  service  be  made  by  the 
publication  of  the  summons. 

Expressly  applied  to  justices*  courts,  vide  %  849. 

Stat.  1651, 53,  inserted  the  words  "in  like  manner  appears,"  for  the 
words  in  Holies.  For  provisions  touching  service  by  telegraph,  vide  stat* 
1862, 288-293. 

4  Cal.  304;  6  Cal.  201 ;  8  Cal.  449;  12  Cal.  100,  583;  20  Cal.  81 ;  26  Cal.  149; 
27  Cal.  300 ;  30  Cal.  610 ;  31  Cal.  342 ;  34  Cal.  391,  64& 

^  413.  *  (§  31.)  The  order  must  direct  the  publication  to 
be  made  in  a  newspaper  to  be  designated,  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  for  such  length  of 
time  as  may  be  deemed  reasonable,  at  least  once  a  week ;  but 
publication  against  a  defendant  residing  out  of  the  State,  or 
absent  therefrom,  must  not  be  less  than  two  months.  In  case 
of  publication  where  the  residence  of  a  non-resident  or  absent 
defendant  is  known,  the  court  or  judge  must  direct  a  copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in  the 
postoffice,  directed  to  the  person  to  be  served,  at  his  place  of 
residence.  When  publication  is  ordered,  personal  service  of  a 
copj  of  the  summons  and  complaint,  out  of  the  State,  is 
equivalent  to  publication  and  deposit  in  the  poetofBce.  In 
either  case,  the  service  of  the  summons  is  complete  at  tho 
expiration  of  tho  time  prescribed  by  the  order  for  publication. 
In  actions  upon  contracts  for  the  direct  payment  of  money. 
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the  oonrt  in  its  discretion  may,  instead  of  ordering  publica- 
tion, or  may,  after  publication,  appoint  an  attorney  to  appear 
for  the  non-resident,  absent  or  concealed  defendant,  and  con- 
duct the  proceedings  on  liis  part.  ^JJ^^-tS/  -^  ^  ^ 

[Stat.  March  2,  1372,  chap.  171,  is  iclentical  with  the  aboTO 
section.    Vide  Act  March  15,  1872,  following  $  416.] 

Expressly  applied  to  justices'  courts,  vufe  §  849. 

Stat.  1870,  b\\,  inserted  between  "two  months"  and  " in  case,"  the 
Nrords  "and  provided  further,  that  when  such  publication  is  made  in 
*he  iMtper  known  as  the  '  State  pai)er,'  it  shall  not  be  made  elsewhere." 

Stat.  1851,  5').  read  " threo  months,"  instt^ad  of  "two  months." 

5Cal.  4&);  9  Gal.  107. 616:  12  Gal.  100;  26  Gal.  149;  32  Gal.  347 

$  414*  ($  32.)  When  the  action  is  against  two  or  more 
defendants,  jointly  or  severally  liable  on  a  contract,  and  the 
summons  is  served  on  one  or  more  but  not  on  all  of  them,  the 
plaintiff  may  proceed  against  the  defendant  served  in  the  same 
manner  as  if  they  were  the  only  defendants.  i^Cp^  ^  ^  D 

F&foS989.  7^/         ^sj 

Stat.  1851, 56,  read:  "Where  the  action  is  against  two  or  more  de- 
fendants, and  the  summons  is  served  on  one  or  more,  but  not  on  all  of 
tl^m,  the  plaintiff  may  proceed  as  follows : 

"  Ist.  If  the  action  be  against  the  defendants  jointly  indebted  upon 
a  contract,  ho  may  proceed  against  the  defendant  served,  unless  the 
oonrt  otberwisd direct;  and  if  he  recover  jndj^ent,  it  may  be  entered 
against  all  the  defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  be  enforced  against  the  joint  property  of  all,  and  the  separate  prop- 
erty of  tho  defendant  served ;  or, 

"2d.  If  tho  action  be  against  defendants  severally  liable,  he  may  pro- 
eeed  against  the  defendants  served  in  the  same  manner  as  if  they  were 
the  only  defendants." 

2  GaL  88 ;  3  Gal.  467 ;  6  Gal.  176,  607 ;  12  GaL  348 ;  18  Gal.  3.90, 402 ;  13  Gal. 
59^;  7  Gal.  413;  10  Gal.  511;  J7  Gal.  561;  29 Gal. 429-  30  Gal.  534;  85  Gal.  605. 
Tay  vs.  Uawley,  39  Gal.  93 ;  40  Gal.  577. 

$  415,  ($$  33,  34.)  Proof  of  the  service  of  summons  awd 
cwti'pfax'ni  must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof. 

2.  If  by  any  other  person,  his  aflSdavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman  or  principal  clerk,  showing  the  same ;  and  an  affidavit 
of  a  deposic  of  a  copy  of  the  summons  in  the  post-office,  if  the 
game  lias  been  deposited ;  or, 

4.  The  written  admission  of  the  defendant. 
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In  case  of  service  otherwise  than  by  publication,  the  certifi- 
cate or  aflSdavit  must  state  the  time  and  place  of  service, 

Stat.  1851,  56,  subdivision  1,  read:  "If  served  by  the  sheriff  or  his 
deputy,  the  affidavit  or  certificate  of  such  sheriff  or  deputy."  ^ 

3  Cal.  192;  5  Cal.  449;  6  Oal.  294;  7  Cal.  279;  9  Cal.  315,  616;  II  Cal.  307, 
372;  2  J  Cal.  401;  27  Cal.  295;  31  Cal.  238;  34  Cal.  403.  612;  35  Cal.  533;  37 
Cal.  458. 

^  4:16.  (§  35.)  From  the  time  of  the  service  of  the  sum- 
mons  and  copy  of  complaint  in  a  civil  action  the  court  is 
deemed  to  have  acquired  jurisdiction,  and  to  have  control  of 
all  the  subsequent  proceedings.  The  voluntary  appearance  of 
a  defendant  is  equivalent  to  personal  service  of  the  summqjns 
upon  him.^^?^  /Sb  ^l^  O 

4  Cal.  230;  7  Cal.  62, 084;  21  Oal. 51;  30  Gal.  439;  31  Oal.  342;  34  OaL  391, 
579;  40CaL640. 

\An  Act  concerning  Service  of  Summons  upon  absent  Defend- 
ants by  PuJblication,    Approved  March  15,  1872. 

Sec.  1.  In  all  cases  where  by  order  of  any  court  service  of 
summons  is  directed  to  be  made  upon  any  absent  defendant  by 
publication,  it  shall  be  the  du^y  of  the  plaintiff  in  such  action 
to  file  in  the  office  of  the  Secretary  of  State,  within  fifteen 
days  after  the  making  of  such  order,  a  duly  certified  copy  of 
such  order  for  publication,  together  with  a  copy  of  the  sum- 
mons in  said  action,  and  of  the  newspaper  containing  the  pub- 
lication thereof. 

Sec.  2.  For  his  services  in  filing  and  indexing  the  order, 
summons  and  newspaper  in  which  publication  is  made  in  each 
action,  and  for  issuing  his  certificate  of  the  receipt  and 
filing  thereof,  the  plaintiff  shall  p*y  to'the  Secretary  of  State 
the  sum  of  one  dollar,  to  be  paid  into  the  State  Treasury  and 
accounted  for  as  by  law  provided  in  the  case  of  other  fees  col- 
lected in  said  office. 

Sec.  3.  The  Secretary  of  Statci  on  receipt  of  the  papers 
above  mentioned,  and  on  payment  of  the  fee  above  mentioned, 
shall  issue  to  the  plaintiff  in  said  action  his  certificate  under 
his  hand  and  official  seal,  specifying  the  title  of  the  action,  the 
court  in  which  the  same  is  brought,  the  names  of  the  defend- 
ants as  to  whom  publication  of  summons  was  directed  to  be 
made,  and  the  date  at  which  the  same  were  filed  in  his  office. 
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He  shall  also  in  a  book  to  be  provided  for  that  purx>ose,  index 
Hie  names  of  the  defendants  as  to  whom  publication  of  sum- 
mons was  directed  to  be  made,  and  note  therewith  the  title  of 
the  action,  the  court  in  which  such  action  is  brought,  the  pa- 
pers therein  filed  in  his  office,  and  the  date  of  .^ling  the  same, 
and  shall  also  endorse  the  date  of  filing  upon  said  papers,  and 
preserve  the  same  in  his  office  for  reference  by  all  persons  in- 
terested therein ;  and  the  said  book  and  said  papers  shall  at 
all  times  be  open  to  the  gratuitous  inspection  of  all  persons 
applying  to  examine  the  same.  Said  book  shall  be  known  and 
referred  to  as  the  *'  Register  of  Absent  Defendants." 

Sec.  4.  The  plaintiff  in  such  action  shall  file  the  certificate 
of  the  Secretary  of  State  above  mentioned,  with  the  Clerk  of 
the  court  in  which  such  action  is  brought,  together  with  the 
proof  of  publication  of  the  isummons  therein,  and  service  of 
summons  by  publication  shall  not  be  deemed  to  be  complete 
as  to  any  absent  defendant)  without  the  filing  of  said  certificate 
as  above  required.] 


r> 
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TITLE    VI. 

OP  THE  PLEADINGS  IN  CIVIL  AjOTIONS. 

Chapter  I.  The  pleadings  in  general. 

II.  The  complaint. 

III.  Demurrer  to  the  complaint, 

IV.  The  answer. 

V.  Demurrer  to  answer. 

VI.  Verification  op  pleadings. 

Vn.  General  rules  op  pleading. 

Vin.  Variance— mistakes  in  pleadinob  iin>  AHXin>- 

MENTS. 


OHAPTEE  I. 

THE  PLEADINGS  IN  GENERAL. 

Section  420.    Definition  of  pleadings.   « 

421.  This  code  prescribes  the  form,  and  joles  of  pleadings. 

422.  What  pleadings  ore  allowed. 

$  430.  (^  36.)  The  pleadings  are  the  formal  allegations  by 
the  parties  of  their  respective  claims  and  defences,  for  the 
judgment  of  the  court. 

^  481.  (§  37.)  The  forms  of  pleading  in  civil  actions,  and 
the  lilies  by  which  the  sufficiency  of  the  pleadings  is  to  be  de- 
termined, are  those  prescribed  in  this  ccx^, 

$  439.  ($  38.)  The  only  pleadings  allowed  on  the  part  of 
the  plaintiff  are — 

1.  The  complaint. 

2.  The  demurrer  to  the  answer; 
And  on  the  part  of  the  defendant— 

1.  The  demurrer  to  the  complaint. 

2.  The  answer. 

Stat.  1851, 56, read:  "defendant's  answer,"  instead  of  "the  answer," 
in  subdivision  2,  of  plaintifTs  pleadings. 
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St»t.  1S55, 903,  added  to  stat.  1851 ,  the  words :  "  The  demnnrer  or  answer 
of  the  defendant  shall  be  filed  with  the  clerk  of  the  court,  and  a  copy 
thmreof  served  upon  the  plaintiff  or  his  attorney;  Provided^  the  plaintiff 
or  his  attorney  reside  within  the  connty  where  the  action  is  pending." 

Stat.  1860, 296,  read :  "  33.  The  only  plwdingfa  on  the  part  of  the  plaint- 
iff shall  be  the  complaint,  demurrer,  or  re^UxUion  to  the  defendant's 
answer,  and  the  only  Readings  on  the  part  of  the  defendant  shall  be  a 
demurrer  to  <A«  complain^  or  a  demurrer  to  the  rqitUeation,  or  an  ansieer  to  the 
MNNjalaifUL  The  demurrer  or  answer  of  the  defendant,  and  the  demurrer  or 
r^Ueation  of  the  plainUffy  shall  be  filed  with  the  clerk,  and  a  copy  thereof 
■erred  on  the  adoerae  party,  or  his  attorney." 

Stat.  1863,  578,  added  to  the  stat.  1851,  the  same  words  as  stat.  1855.  in- 
serting the  words  "and  the  demurrer  of  plaintiff"  between  "defend- 
ant" and  "shall  be  filed." 

Stet.  1865-'66,  '1OI-2,  read :  "  Sec.  38.  The  pleadings  on  the  part  of  the 
plaintiff  shall  be  the  complaint  or  demurrer  to  the  defendant's  answer ; 
the  pleadings  on  the  part  of  the  defendant  to  the  original  complaint  or 
croes  complaint  of  a  co-defendant  shall  be  the  demurrer  or  answer. 
When  a  defendant  is  entitled  to  relief  as  against  the  plaintiff  alone,  or 
against  the  plaintiff  and  a  co-defendant,  he  may  make  a  separate  state- 
ment in  his  answer  of  the  necessary  facts,  with  a  prayer  for  the  relief 
sought,  instead  of  bringing  a  distinct  cross  action.  All  pleadings  sub- 
sequent to  the  original  complaint  shall  be  filed  with  the  clerk,  and  a 
copy  thereof  served  on  tho  adverse  party  or  his  attorney,  if  the  adverse 
party  or  his  attorney  live  within  tho  county  where  the  action  is  pending ; 
prvvided,  that  when  the  answer  contains  a  cross  complaint,  the  parties 
plaintiff  or  defendant,  or  his  or  their  attorney  thereto,  shall  be  served 
with  a  copy  thereof,  and  shall  have  the  same  time  thereafter  to  plead 
thereto  that  is  allowed  for  pleading  to  the  original  complaint  after 
service  of  the  sommons  " 


CHAPTEE  n. 

THE  COMPLAINT. 

SaGmoir-425.    Complaint,  first  pleading. 

426.  Ck)mplaint,  what  to  contain. 

427.  What  causes  of  action  may  be  Joined. 

§  435.     The  first  plcafding  on  the  part  of  tho  plaintiff  is  tho 
complaint. 

$  4586.     ($  39.)  The  complaint  must  contain— 

1.  '  The  title  of  the  action,  the  name  of  the  court  and  county 
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in  which  the  action  is  brought,  and  the  name  of  the  parties  to 
the  action. 

2.  A  statement  of  the  facts  constitating  the  cause  of  action, 
in  ordinary  and  concise  language. 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If 
the  recovery  of  money  or  damages  be  demanded,  the  amount 
thereof  must  bo  stated. 

Stat.  18ol,  r^G,  added  "plaintiff  and  defendant"  to  sabdiviBion  1;  also 
inserted  "  specifying"  before  "  the  name." 

Leading  cases :  2  (.'al.  108 ;  10  Cal.  22 ;  14  Cal.  457.  Green  vs.  Palmer, 
15  Cal.  411.  Payne  vs.  Treadwell,  16  Cal  243 ;  23  Cal.  165:  30  CaL  318, 570 ; 
32  Cal.  450 :  8 1  Cal.  145.  670 :  35  Cal.  713 ;  37  Cal.  250 ;  38  Cal.  507 ;  39 Cal.  565 ; 
40  Cal.  543. 

$  427.  (^  G4.)  The  plaintiff  may  unite  several  oauses  -of 
action  in  the  same  complaint  where  they  all  arise  out  of— 

1.  Contracts  express  or  implied. 

2.  Claims  to  recover  specific  real  property,  with  or  without 
damages  for  the  withholding  thereof,  or  for  waste  committed 
thereon,  and  the  rents  and  profits  of  the  same. 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  tlie  withholding  thereof. 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law. 

5.  Injuries  to  character. 

6.  Injuries  to  person, 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to  one  only 
of  these  classes,  and  must' affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  separately 
stated ;  but  an  action  for  malicious  arrest  and  prosecution,  or 
either  of  them,  may  bo  united  with  an  action  for  either  an  in- 
jury to  cliaracter  or  to  the  i)erson. 

Stat.  18<'>1,  5!>-C0,  omitted  the  last  clause  beginningr  with  the  words: 
"  but  an  action,"  which  was  added  by  stat.  13r)5, 199. 

t  Cal.  27 ;  5  Cal.  224 ;  7  Cal.  133 ;  9  Cal.  642 ;  23  Cal.  197 ;  32  Cal.  585. 

SuB-DivisiON  1 :  10  Cal.  233.  299;  22  Cal.'  457 ;  24  CaL  382;  25  CaL  266: 
28  Cal.  105,  G32. 

SuB-MVisiON  2:    4  Cal.  291;  14  Cal.  25. 

Sub-division  7:    3  Cal.  440;  12  Cal.  555;  32  Cal.  590. 

Causes  of  action  must  be  separately  stated:  14  CaL  146;  15  Cal.  150; 
18  Cal.  561. 


r 
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CHAPTER  IIL 

DEMURRER  TO  THE  COMPLAINT. 

• 

Sboxzoh  430.    Tirben  defeudaDt  may  denrar. 

431.    Demurrer  must  specify,  etc.    May  be  taken  to  part. 

Aiay  answer  and  demur  at  same  time. 
43Q.    Wliat  proceedings  are  to  be  had  when  complaint  is 

amended. 

433.  Objection  not  appearing  on  complaint,  may  be  taken 

by  answer. 

434.  Objections,  -when  deemed  waived, 

^  430.  (^  40.)  The  defendant  may  demur  to  the  complaint 
within  the  time  required  in  the  snmmonB  to  answer,  when  it 
appears  upon  the  face  thereof,  either— 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the-  same 
parties  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  or  misjoii^der  of  parties  plaintiff 
or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible  or  un. 
certain. 

Stat  1851,  ST,  omitted,  subdivision  7 ;  also  the  words:  '*or  misjoinder*' 
in  subdivision  4,  both  of  which  omissions  were  supplied  by  stat.  1809, 139. 

Bub-division  1 :   6  CaL  386;  16  CaL  432. 

SuB-DivisiON  3:    82  Gal.  620. 

SuB-nmsiON  4:  10  CaL  167;  21  Oal.  633;  26  CaL  336;  81  OaL  480;  18 
Cal.  514. 

Sub-division  5:   10  CaL  217;  7  Cal.  133. 

Sdb-division  6:    10  CaL  347 ;  26  CaL  2M ;  SO  OsL  6081 

SuB-DiviaiON  7:   25  CaL  82;  29  CaL  156. 
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.  $  431.  ($$  41,  42.)  The  demurrer  must  distincfly  specify 
the  grounds  uix)u  which  any  of  the  objections  to  the  com- 
plaint are  talien.  Unless  it  do  so,  it  may  be  disregarded.  It 
may  be  taken  to  the  whole  complaint  or  to  any  of  the  causes 
of  action  stated  therein,  or  the  defendant  may  demur  and 
answer  at  the  same  time. 

rule  §  141. 

Tnatead  of  the  last  sentence,  stat.  I85I,  57,  read :  §  42  "  The  defendant 
may  demur  to  the  whole  complaint,  or  to  one  or  more  of  several  canses 
of  action  stated  therbin,  and  answer  the  residue :  or  may  demur  and 
answer  at  the  same  time." 

i  Cal.  206.  470,  481 ;  30  CaL  666;  31  Cal.  101 ;  32  Cal.  208 

$  433.  (§  43.)  If  the  complaint  is  amended,  a  copy  of 
the  amendments  must  be  filed,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  Hied,  and  a 
copy  of  tlie  amendments  to  be  served  upon  the  defendants 
affected  thereby.  The  defendant  must  .answer  the  complaint, 
as  amended,  within 'such  time  as  the  court  may  direct,  and 
judgment  by  default  may  be  entered  upon  failure  to  answer, 
as  iu  other  cases. 

Stttt.  1851,  57,  read:  '*  If  the  complaint  be  amended,  the  amendments 
shall  be  filud,  and  a  copy  served  upon  the  defendant  or  his  attorney,  if 
he  has  appeared  by  attorney,  otherwise  a  new  summons  shall  issue 
thereon," 

Stat.  1854,  CO,  read:  "  If  the  complaint  be  amended,  a  copy  as  amended 
shall  be  filed,  and  a  copy  served  upon  defendant,  or  his  attorney,  if  he 
has  appeared  by  attorney.'  The  defendant  shall  be  allowed  the  same 
time  to  answer  as  upon  the  service  of  the  original  complaint,  and  jad^ 
ment  by  default  may  be  entered  upon  failure  to  answer,  as  in  other 
cases." 

Btat.  1855, 196,  is,  in  substance,  the  above  section,  432. 

23  Cal.  127 :  28  Cal.  673 ;  30  Cal.  Ifl2 ;  32  Cal.  131. 

^  483.  ($  44.)  When  any  of  the  matters  enumerated  in 
^  430  do  not  appear  upon  the  face  of  the  complaint,  the  objec- 
tion may  be  taken  by  answer. 

29  Cal.  637;  37  Cal.  183. 

^  434.  ($  45.)  If  no  objection  be  taken,  either  by  de- 
murrer or  answer,  the  defendant  must  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the  juris- 
diction of  the  court,  and  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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CHAPTEE  IV. 

•     THE  ANSWER. 

Snxicni  437.    Answer,  what  to  contain. 

438.  When  counter  claim  may  be  set  np. 

439.  When  defendant  omits  to  set  up  counter  claim. 

440.  Ck)unter  claim  not  barred  by  death  or  assignment. 

4£L.  Answer  may  contain  several  grounds  of  defence.  De- 
fendant may  answer  part  and  demur  to  part  of 
complaint 

^  437.    ($46.)    The  answer  of  the  defendant  shall  contain: 

1.  If  the  complaint  be  verified,  a  specific  denial  to  each 
allegation  of  the  complaint  controverted  by  the  defendant,  or 
a  denial  thereof  according  to  his  information  and  belief :  if 
the  complaint  be  not  verified,  then  a  general  denial  to  each  of 
said  allegations ;  bnt  a  general  denial  onhr  mi(s  in  issue  the 
material  allegations  of  the  complaint.  iJf^,  SO'o^ 

2.  A  statement  of  any  new  matter  in  avoidance,  orconsti- 
tating  a  defence  or  counter  claim. 

Stat.  1851, 57,  read :    "  The  answer  of  the  defendant  Bhall  contain: 
"  Istr-In  respect  to  each  allegation  of  the  complaint  controverted  by 

the  defendant,  a  general  or  specific  denial  thereof,  or  a  denial  thereof 

according  to  his  information  and  belief,  or  of  any  knowledge  thereof 

sufficient  to  form  a  belief. 
"2d— A  statement  of  any  new  matter,  constitnting  a  defence  or 

counter  claim,  in  ordinary  and  concise  language." 

Stat.  1654, 60,  was  same  as  above  section,  437,  omitting  the  words  "  in 
avoidance  or  counter  claim,"  and  adding  the  words  "  in  ordinary  and 
concise  language." 

Stat.  1800,  296,  was  also  the  same  as  §  437,  down  to  subdivision  2,  for 
which  it  substituted  the  words:  "A  statement  of  any  new  matter  or 
counter  claim  constituting  a  defence,  in  ordinary  and  concise  language. 
When  the  answer  contains  new  matter  constituting  a  defence,  the 
plaintiff  may,  within  the  same  len^s^th  of  time  allowed  for  answering, 
and  subject  to  the  same  rules,  reply  to  such  new  matter;  and  if  he  fail 
to  do  so,  such  new  matter  shall  be  taken  as  true,  and  deemed  proved  at 
the  trial.  If  new  matter  of  setoff  and  counter  claim  be  set  up  in  the 
answer,  the  reply  may  contain  matter  of  setoff  and  counter  claim,  not 
embraced  in  the  complaint.  All  new  matter  set  up  in  the  repUcatlon, 
shall  be  deemed  denied  by  the  defendant." 
O.  C.  p— la 


Stat.  1862,  seSi,  was  same  as  §  437,  omittinsr  the  words  "in  avoidance," 
and  adding  the  words  "in  ordinary  and  concise  l^vnguage." 

Stat.  186l>-6, 702,  was  same  as  §  437,  down  to  subdivision  2,  for  which  it 
snbstitnted  the  words:  "A  statement  of  matter  in  avoidance,  a  counter 
claim  constitutingr  a  defence,  or  the  subject  matter  of  cross  complaint 
which  may  entitle  a  defendant  to  relief  against  the  plaintiff  alone,  or 
against  the  plaintiff  and  a  co-defendant." 

All  the  foregoing  statutes  inserted  the  words  "and  express,*'  between 
"material "  and  "aUegations,"  in  subdivision  1.    Vide  §§  443,  462. 

SuB-DivisiON  1:  Specific  denial:  4  Cal.  117;  9  Cal.  453;  15  Oal.  638; 
IB  Cal.  314;  21  Oal.  47;  28  Cal.  170;  31  CaL  185;  32  Cal.  450, 597;  34  Cal.  39, 
153 ;  3(1  Cal.  230 ;  33  Cal.  2S7,  6S9. 

Qeneral  denial:  2  CaL  494,  510;  11  Cal.  69;  14  Cal.  506;  22  Cal.  229;  23 
Oal.  401;  3^3  Oal.  176, 578. 

Sufficiency  of  denial:  9  Oal.  33. 59, 453;  15  CaL  638 ;  18  CaL  433, 461 ;  22 
Cal.  16  i,  1^2^;  26  CaL  238;  27  CaL  476;  23  CaL  170;  29  Cal.  139,  529;  31  CaL 
185.  Fish  vs.  Redington,  331;  32  Cal.  109;  34  Cal.  62,  161;  35  CaL  634;  36 
Oal.  230. 

SUB-DIYXSIOH  2:  1  Cal.  362, 371 :  4  Cal.  233;  9  Cal.  74;  10  Cal.  22;  13  Cal. 
640;  21  CaL  11, 47.  433;  33  Oal.  173, 439;  31  Cal.  225;  32  Cal.  620;  40  Oal.  100. 
425. 

$  438.  (}  47.)  The  counter  claim  mentioned  in  the  last 
section  must  be  one  existing  in  favor  of  a  defendant  and 
against  a  plaintiff,  between  whom  a  several  judgment  might 
be  had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action. 

2.  In  an  action  arising  upon  contract ;  any  other  cause  of 
action  arising  also  upon  contract  and  existing  at  the  com- 
mencement of  the  action. 

Stat.  1860, 299,  inserted  the  words  "or  plaintiff"  after  the  word  "do 
fendant;"  the  words  "  or  defendant "  after  the  word  "  plaintiff ;"  the 
words  "  or  answer  "  after  the  word  "  complaint;"  and  the  words  "or 
defendant's  defence,"  after  the  word  "  claim." 

19  CaL  646;  20  OaL  277:  23  Oal.  596:  26  CaL  294 

$  439.  (N.  S.)  If  the  defendant  omit  io  set  up  a  counter 
claim  in  the  oases  mentioned  in  tiie  first  subdivision  of  the 
last  section  neither  he  nor  his  assignee  can  afterwards  main- 
tain an  action  against  the  plaintiff  therefor. 


F 
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1^  AnBWEB.  $$  440-4:411 

$  440.^  (&  48.)  When  cross  demands  have  existed  between 
persons,  under  such  circumstances,  that,  if  one  had  brought 
an  action  against  the  other,  a  counter  claim  could  have  been 
set  up,  neither  can  be  deprived  of  the  benefit  thereof  by  the 
assignment  X)t  death  o^  the  other ;  but  the  two  demands  must 
be  deemed  compensated  so  far  as  they  equal  each  other.  But 
a  claim  existing  in  favor  of  Vie  maker  of  a  negotiable  instru- 
ment and  against  a  holdei'  after  maturity  intermediate  between 
the  payee  and  last  holder  is  not  a  cross  demand,   c)^"^^   ^JtJ^ 

6  Cal.  452:  22  Cal.  671 ;  25  Cal.  31 ;  30  Cal.  192;  32  Gal.  450:  34  CaL  47;  35 
Cal.  360. 

$  441.  ($  49.)  The  defendant  may  set  forth  by  answer  as 
many  defences  and  counter  claims  as  ho  may  have.  They 
must  be  separately  stated,  and  the  several  defences  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer,  in 
a  manner  by  which  they  may  be  intelligibly  distinguished. 
The  defeiidant  may  also  answer  one  or  more  of  die  several 
causes  of  action  stated  in  the  complaint  and  demur  to  (he 
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CHAPTEB  V 

PEMUBREa  TO  ANBWEE. 

SxoxiOH  M3.    tiVhexi  plaintiff  may  demur-to  answor. 
Hi,    Grounds  of  demurrer. 

$  443.  ($  50.)  The  plaintiff  may,  within  the  same  length 
of  time  af  tor  service  of  the  answer  as  the  defendant  is  allowed 
to  answer  after  service  of  summons,  demur  to  the  answer  of 
the  defendant.        -  i  C  / 

Stat.  1851,58,  road:  "ShaTU  answers  and  defences  may  be  stricken 
oat,  on  motion," 

Stat.  1854,  63,  read:  "When  the  answer  contains  new  matter,  the 
plaintiff  may  demnr  to  the  same  for  insufficiency,  stating  in  his  de- 
murrer the  grounds  thereof,  and  he  may  also  demur  to  one  or  more  of 
several  defences  set  up  in  the  answer ;  sham  and  irrelevant  answers  and 
defences  maybe  stricken  out  on  motion,  and  upon  such  terms  as  the 
oourt,  in  its  discretion,  may  impose." 

Stat.  1869,299,  read:,  "When  the  answer  contains  new  matter,  the 
plaintiff  may,  within  the  number  of  dajrs  in  which  the  defendant  is  by 
the  summons  required  to  answer,  said  days  to  be  computed  from  the 
time  of  the  service  on  the  plaintiff  of  such  answer,  demur  to  the  same 
for  insufficiency,  stating  in  his  demurrer  the  grounds  thereof,  and  he 
may  also,  within  the  same  time,  demur  to  one  or  more  defences,  set  up 
in  the  answer,  and  the  defendant  may  in  like  manner  demur  to  the 
plaintifTs  replication.  Sham  and  irrelevant  answers,  replications  and 
defences,  and  so  much  of  any  answer  or  replication  as  may  be  irrelevant, 
redundant  or  immaterial,  may  be  stricken  out  on  motion,  and  upon  sndh 
terms  as  the  court  in  its  discretion  may  impose." 

Stat.  1863,  562,  inserted  in  stat.  1863,  between  the  words  "plaintiff" 
and  "of  such  answer,"  the  words  "of  a  copy;"  and  omitted  the  words 
"and  the  defendant  may  in  like  manner,  demur  to  the  plaintiff's  repli-^ 
cation ; "  "  replications,"  and  "  or  replication." 

Stat.  186>66,  702,  inserted  in  stat.  1862,  in  lieu  of  words  "  new  matter," 
the  words:  "matter  in  avoidance  or  a  counter  claim,"  and  in  lieu  of 
words  "and  he  may  also,  within  the  same  time,  demur  to  one  or  more 
of  the  defences  set  op  in  the  answer,"  the  words :  "  and  when  tho  answer 
contains  a  cross-complaint,  the  parties  against  whom  relief  is  therein 
demanded  may  demur  or  answer  thereto  within  the  like  period;"  ai^ 
in  tho  last  sentence  in  lieu  of  "answer"  the  word  "pleading." 

13  Cal.  623;  15 Osl.  LSI;  2-3 Oal.  81 ;  39  Oal.  563. 
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^  444.     (^  50.)  The  demurrer  may  be  iakea  upon  one  or 
more  of  the  foUoinng  grounds : 

1.  That  several  causes  of  counter  claim  have  been  improp 
erly  joined. 

2.  That  the  answer  does  not  state  facts  soiBcient  to  con. 
Btitute  a  defence  or  counter  claim. 

3.  That  the  aiMTrer  is  ambiguous,  unintelligible  or  on- 
certain. 
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CHAPTER  TI. 

VERIFICATION  OF  PLEADINGS. 

SSCXION  Mt>.    Veriacation  of  pleadings. 

447.  Copy  of  wiritten  instrument  contained  in  complaint 

admitted,  unless  answer  is  verified. 

448.  When  defence  is  founded  on  written  instrument  set 

out  in  answer,  its  execution  admitted,  unless  de- 
nied by  plaintiff,  under  oath. 
■449.    Exceptions  to  rulss  preecribed  by  two  preceding  Bec- 
tions. 

$  446.  ($$  61,  52,  55.)  Every  pleading  must  be  subscribed 
by  the  party  or  his  attorney ;  and  when  the  complaint  is  veri- 
fied, 07*  when  Vie  State,  or  any  officer  of  the  State,  in  his  official 
capacity,  is  plaintiff,  the  answer  must  be  verified,  unless  an 
admission  of  the  trath  of  the  complaint  might  subject  the 
party  to  a  criminal  prosecution  or  unless  an  officer  of  tJie  State, 
inhis  official  capacity,  is  defendant.  In  aU  cases  of  a  verifica- 
tion of  a  pleading,  th§  affidavit  of  the  party  must  state  that 
the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  information  or  belief,  and  as 
to  those  matters  that  he  believes  it  to  be  true ;  and  where  a 
pleading  is  verified,  it  must  be  by  the  affidavit  of  a  party,  un- 
less the  parties  are  absent  from  the  county  where  the  attorney 
resides,  or  from  some  cav.so  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  verifying 
t!ie  same.  When  the  pleading  is  verified  by  the  attorney,  or 
any  other  person  except  or.e  of  the  parties,  he  must  set  forth' 
in  the  affidavit  the  reasons  why  it  is  not  made  by  one  of  the 
parties.  "When  a  corporation  is  a  party,  the  verification  may 
be  made  by  any  officer  thereof. 

Stat.  1851,  56,  (although  the  same  in  substance)  did  not  contain  tho 
tkUkiaedvtoTdB,  and  read:  "prosecution  for  felony"  instead  of  "criminal 
prosecution,"  and  added  tho  clause :  "  or  when  tho  State,  or  any  officer 
thereof  in  its  behalf,  is  :i  party,  tho  verification  may  be  made  by  any 
person  acquainted  -with  the  facts,  except  that  in  actions  prosecuted  by 
the  attorney-general  in  behalf  of  tho  State  the  pleadings  need  not,  in 
any  case,  be  verified." 
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Stat,  ism,  2!)9,  inserted  after  the  word  "answer"  the  words  "and  repli- 
cstion;"  and  added  the  words  "or  misdemeanor"  after  "felony,"  in 
Stat.  1S51. 

Stat.  1862,  562,  was  same  as  stat.  1851,  adding  the  words  "  or  misde- 
meanor" after  "felony." 

The  italMBed  words  contain  the  substance  of  amendment  of  l863-'6:* 
261. 

6  Cal.  67,  610;  8  Oal.  570;  9  Oal.  422;  10  Oal.  461;  17  Oal.  253;  19  Gal.  23 ; 
20Cal.628;  90  Cal.  l'J2. 

$  447,  (^  53.)  When  an  action  is  bronght  upon  a  written 
instrument,  and  the  complaint  contains  a  co];)y  of  such  instru- 
ment, or  a  copy  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  insti*ument  are  deemed  admitted,  unless  the 
answer  denying  the  same  bo  verified. 

1  CaL  li3,  411 ;  4  Oal.  231 ;  13  Gal.  62 ;  U  Gal.  112 ;  31  Cal.  66;  32  Cal.  83. 

^  448.  ($  54.)  When  the  defence  to  an  action  is  founded 
on  a  written  instrument,  and  a  copy  thereof  is  contamed  in  the 
answer,  or  is  annexed  thereto,  the  genuineness  and  due  execu- 
tion of  such  instrument  are  deemed  admitted,  unless  the 
plaintiff  file  with  the  clerk,  five  days  before  the  commencement 
of  the  term  at  which  the  action  is  to  be  tried,  an  affidavit  de- 
nying the  same.  ^C-^'^  r  3  ^  / 

Stat.  I860, 300,  instead  of  the  last  clause,  read :  "unless  the  replication 
denying  the  same  be  verified." 

Stat.  1862, 562,  restored  the  section  as  it  stands. 

Stat.  186.V66, 702,  added  to  it  the  substance  of  the-words  contained  in 
section  449. 

$  449.  ($  54.)  But  the  execution  of  the  insti*ument3  men- 
tioned in  the  two  precedin/^  sections,  is  not  deemed  admitted 
by  a  failure  to  deny  the  same  under  oath,  if  the  party  desiring 
to  controvert  the  same  is,  upon  demand,  refused  an  inspection 
of  the  original. 
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CHAPTEB  Vn. 

GENERAL  ItULES  OF  PLEADING. 

Section  452.    Pleading  to  be  liberally  constraed. 

453.  Sham  and  irrelevant  answers,  etc.,  may  be  Btrlokfin 

out. 

454.  How  to  state  an  account  in  pleadings. 

455.  Description  of  real  property  in  a  pleading.  i 

456.  Judgments,  how  pleaded. 

457.  Conditions  precedent,  how  to  be  pleaded. 

458.  Statute  of  limitations,  how  pleaded.  • 
469.  Private  statutes,  how  pleaded. 

4C0.    libel  uidslandir,  how  stated tncompTaint.    Not 
necessary  to  allege  or  prove  spscial  damages. 

461.    Answer  in  such  cases. 

4C2.    Allegation  not  denied,  when  to  be  ducimed  tme.  When 
to  be  deemed  controverted. 

403.    A  material  allegation  defined. 

464.  Supplemental  complaint  and  answer. 

465.  Pleadings  subsequent  to  complaint  must  be  filed  and 

served. 

$  459.  (^  70.)  In  the  construction  of  a  pleading,  for  the 
purpose  of  determining  its  effect,  its  allegations  must  be  liber- 
ally construed,  'mih.  &  view  to  substantial  justice  between  the 
parties. 

1  Gal.  01, 16i ;  S  OaL  122;  10 OaL  317;  23  OaL  673;  80  Cat  570;  32  Gal.  176, 
619;  40Cal.33. 

^  490.  ($$  50,  57.)  Sham  and  irrelevant  answers,  and  iiTc- 
Icvant  and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  discre- 
tion, impose. 

WU,  S  443,  and  note. 

10  Gal.  22;  18  Gal.  385.  Green  vs.  Palmer,  13  Gal.  411;  22  ')&!.  5G6:  SB 
Cal.  273;  30  Gal.  L90, 560;  31  Gal.  161 ;  40  Gal.  430. 

^  45*.  (^  66.)  It  is  not  necessary  for  a  party  to  set  forth 
in  a  pleading  the  items  of  an  account  therein  alleged,  but  he 
must  deliver  to  the  adverse  party,  within  five  days  after  a  dr  - 
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mand  thereof  in  writing,  a  copy  of  the  account,  or  be  pre- 
clnded  from  giving  evidence  thereof.  The  court,  or  a  judge 
thereof,  or  a  county  judge,  may  order  a  further  account,  when 
the  one  delivered  is  too  general,  or  is  defective  in  any  par- 
ticular. 

1  GaL  437 ;  17  Cal.  390 ;  32  CaL  231. 634. 

^  455.  (^  58.)  In  an  action  for  the  recovery  of  real  prop- 
erty it  must  be  described  in  the  complaint  with  attek  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it, 

Stat.  1851, 59,  contained  the  words:  "with  its  metes  and  bounds,** 
after  "described."  omittins  tho  UalkUted  words. 
5  Cat  40 ;  6  CaL  155;  16  OoL  432;  19  Gal.  300;  21  Ool.  140;  30  Gal.  467. 

^  450.  (^  5D.)  In  pleading  a  judgment,  or  other  determ- 
ination of  a  court  officer  or  hoard  it  is  not  necessary  to  state 
the  facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termi:iation  may  be  stated  to  have  been  duly  given  or  made. 
If  such  allegation  be  controverted,  tho  party  pleading  must 
establish  on  the  trial  the  facts  conferring  jurisdiction. 

Stat.  1851.  59.  contained  words  :  "  of  espeoial  joiisdiotion  "  after 
"  officer, "  omitting  UcUielaed  words. 

12  CaL  181, 283 ;  17  Gal.  518 ;  86  Gal.  117. 

$  457.  (<^  G9.)  In  pleading  the  performance  of  conditions 
precedent  in  a  contract,  it  is  not  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally  that 
the  party  duly  performed  all  the  conditions  on  his  port,  and  if 
such  allegation  be  controverted,  the  party  pleading  must  ea- 
tablish,  on  the  trial,  the  facts  showing  such  performance. 

6CaL29a;21GaL630;30Gal.  4B6;SSGaL  448. 

i  458.  (N.  S.)  In  pleadmg  the  statute  of  limitations  it  is 
not  necessary  to  state  the  facts  showing  tho  defence,  but  it  may 
be  stated  generally  that  the  cause  of  action  is  barred  by  the 
provisions  of  section  — —  (giving  the  number  of  the  section 
and  subdivision  thereof,  if  it  is  so  divided,  relied  upon)  of  the 
code  of  civil  procedure ;  and  if  such  allegation  bo  coniroverted» 
the  party  pleading  must  establish,  on  tho  trial,  .the  facts  show- 
ing thai  the  cause  of  action  is  so  barred. 
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$  459,  ($  61.)  In  pleading  a  private  statate,  or  a  right  de- 
rived therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

Stat.  1851, 59,  added  the  words:  'Smd  the  court  shall  theren  take 
judicial  notice  thereof." 

$  460.  {$  62.)  In  an  action  for  libel  or  slander,  it  is  not 
necessary  to  state  in  the  complaint  an}'  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the  de- 
famatory matter  out  of  which  the  cause  of  action  arose ;  but 
it  is  sufficient  to  state,  generally,  that  the  same  was  published 
or  spoken  concerning  the  plaintiff;  and  if  such  allegation  be 
conkoYcrted,  the  plaintiff  must-establish^jon  the  trial,  that  is 
was  so  published  or  spoken. 

3ICal.48. 

$  461.  ($  63.)  In  the  actions  mentioned  in  the  last  section, 
the  defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  cjjrcum- 
stances,  to  reduce  the  amount  of  damages ;  and  whether  he 
prove  the  justification  or  notjjbe  may  give  in  evidence  the 
mitigating  circumstances. 

9Cal.529;  lOCal.371. 

$  469.  ($  G5.)  Every  material  allegation  of  the  complaint, 
not  controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true ;  the  statement  of  any  new  matter  in 
the  answer,  in  avoidance  tyr  consiitvting  a  defence  or  counter 
claimy  must,  on  the  trial,  be  deemed  controverted  by  the  op- 
posite party. 

Stat.  1851, 60,  oubstantlally  same,  except  the  words  "or  ooonter  claim ;' 
inserting  "specifically"  before  "  controverted." 

Stat.  1854, 63,  inserted  the  words:  "when  it  is  verified"  after  "  com- 
plaint ; "  also,  "  specifically  "  before  "  controverted ; "  and,  in  substance 
omitted :  "  or  counter  claim." 

Stat.  1860, 300,  inserted:  "or  answer"  after  "complaint;"  "or  repli- 
cation,"  after  "by  tho  answer ; "  and  "in  the  replication  "  in  lieu  of  "  in 
the  answer ; "  also,  "  specifically  "  before  "  controverted ; "  also,  omitted 
"in  avoidance,"  and  the  words  in  italica. 

Stot.  1861, 494,  inserted  in  1860,  the  Words:  "when  verified"  after  "or 


answer." 


Stat.  1862, 563,  was,  in  substance,  the  above  section  462,  omitUns:  "in 
avoidance,"  aud  the  words  in  UaUD$, 
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Stat.  1865-'69, 70S,  inserted :  " or  orOss-oomplaint"  after  "  complaint;" 
"thereto  "after  "by  the  answer;"  and  "the  statement  of  matters  in 
avoidance  shall  on  the  trial  be  deemed  controverted  by  the  adveise 
party,"  in  lien  of  the  last  olaose  beginnin«r  with :  "  the  statement,"  etc. 

8  Gal.  2T5;  12  Cal.  403;  l«Oal.  eS8:  19  CaL  28;  31  Cal.  231;  32  Cal.  450:  84 
Cal.l60;40£aLlI<lL 

^  4eQ9m  ($66.)  A  material  allegation  in  a  pleading  is  one 
essential  to  the  claim  or  defence,  and  which  could  not  be 
stricken  from  the  pleading  without  leaving  it  insufficient. 

9  CaL  499.    Green  vs.  Palmer,  15  Cal.  411. 

$  464^  (§  67.)  The  plaintiff  and  defendant,  respectively, 
may  be  allowed,  on  motion,  to  make  a  supplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occurring  after 
the  former  complaint  or  answer. 

Substantially  the  last  sentence  of  stat.  VMjM,  103-8.  VU»  1472,  infra, 
and  note. 

$465.  (K.  S.)  All  pleadings  subsequent  to  the  complaint 
aoBt  be  filed  with  ihe  clerk  and  senred  upon  the  adverse  party 
or  hia  attorney.    C""*  3  ^  / 
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CHAPTEE  TOI. 

VABIANOB-MISIAKES  IN  PLEADINGS  AND  AMEND- 
MENTS. 

Sechon  469.  Material  yariances,  liovr  provided  for. 

470.  Immaterial  variance,  how  provided  for. 

471.  What  not  to  be  deemed  a  variance. 

472.  Amendments  of  course,  and  effect  of  demurrer. 

473.  Amendments  by  the  court.    Enlarging  time  to  plead 

and  relieving  from  judgments,  etc. 

474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 

475.  No  error  or  defect  to  be  regarded  unless  it  affects  sub- 

stantial rights. 

$  469.  (^  579.)  No  yarionce  between  the  allegation  in  a 
pleading  and  the  proc^  is  to  be  deemed  material,  unless  it  have 
actually  misled  the  adverse  party  to  his  prejudice,  in  maintain- 
ing his  action  or  defence  upon  the  merits.  Whenever  it  is 
alleged  that  a  party  has  been  so  misled,  that  fact  must  be 
proved  to  the  satisfaction  of  the  court,  and  thereupon  the 
court  may  order  the  pleading  to  be  amended,  upon  such  terms 

as  may  be  just    C^V^S  ^  ^  ^    ^• 

Stat.  1851, 142,  read  :  "A  variance  between  the  proof  on  the  trial  and 
the  allegations  in  a  pleading,  shall  be  disregarded  as  immaterial,  unless 
the  court  be  satisfied  that  the  adverse  party  haa  been  misled  to  his  pre- 
judioe  thereby." 

32  Cal.  11. 

^^  470.  (N.  S.)  Where  the  variance  is  not  material,  as  pro- 
vided in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  immediate 
amendment,  without  costs. 

$  471,  (N.  S.)  Where,  however,  the  allegation  oi  the  claim 
or  defence  to  which  the  proof  is  directed,  is  unprowd,  not  in 
some  particular  or  particulars  only,  but  in  its  general  scope 
and  meaning,  it  is  not  to  be  deemed  a  case  of  variance,  within 

the  last  two  sections,  but  a  failure  of  proof. 
S5  Cal.  191. 
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$  478.  ($  67.)  Any  pleading  may  be  amended  one©  by  the 
party  of  course,  and  without  costs,  at  any  timo  beibro  answer 
or  demurrer  filed,  or  after  demurrer  and  before  the  trial  of 
the  issue  of  law  thereon,  by  filing  the  same  as  amended  and 
serving  a  copy  on  the  adverse  party,  who  may  have  ten  days 
thereafter  in  which  to  answer  or  demur  to  tho  amended  plead- 
ing. A  demurrer  is  not  waived  by  filing  an  answer  at  the 
same  time;  and  when  the  demurrer  to  a  complaint  is  ovcnuled 
and  there  is  no  answer  filed,  the  court  must  allow  an  answer  to 
be  filed.  If  a  demurrer  to  the  answer  is  overmlcd,  tho  facts 
alleged  in  the  answer  must  be  considered  as  denied,  to  the  ex- 
tent  mentioned  in  section  four  hundred  and  sixty-two.  ,    /j-,'  i^d\ 

Stat.  18>},  63,  read:  "After  the  deciaion  of  a  demurrer  and  on  the 
payment  of  the  costs  of  the  same,  tho  defendant  may  answer." 

Stat.  1850,  63,  road:  "g  67.  After  demurrer,  and  before  the  trial  of 
issue  on  demurrer,  either  party  may,  within  ten  days,  ^mend  any  plead- 
ing demurred  to  of  course,  and  without  costs,  filing  the  same  as 
amended,  and  serving  a  copy  thereof  upon  the  adverse  party  or  his 
attorney,  who  shall  have  ten  days  to  answer  or  demur  thereto,  if  the 
pleading  be  a  complaint,  or  to  demur  thereto  if  it  bo  an  answer;  but  a 
party  shall  not  so  amend  more  than  once.  When  a  demurrer  to  a  com- 
plaint is  overruled  and  there  is  no  answer  filed,  tho  court  may,  upon 
such  terms  as  shall  be  just,  and  upon  payment  cf  costs,  allow  the  de- 
fendant to  file  an  answer.  If  a  demurrer  to  tho  answer  bo  overruled, 
the  facta  alleged  in  the  answer  shall  still  be  considered  as  denied." 

Stat.  1863,  390,  inserted  in  1854,  "  reply  or  demur  theroto,"  in  lieu  of 
"  or  demur  thereto  if  the  pleading  bo  a  complaint,  or  to  demur  thereto 
if  it  be  an  answer;"  the  words  "or  answer"  after  "to  a  complaint;" 
the  words  "or  replication"  after  "is  no  answer; "  the  words  "allow  an 
answer  or  replication  to  be  filed,"  in  lieu  of  "  allow  tho  dBfendant  to  file 
an  answer;"  and  the  word  "replication,"  in  lieu  of  "answer,"  in  the 
last  sentence  whenever  it  occurs. 

Stat.  1862,  563,  was  substantially  that  of  1851,  omitting  the  words  "  if 
the  pleading  be  a  complaint  or  to  demur  thereto,  if  it  bo  an  answer."      * 

Stat.  1863-6,  703,  is  in  substance,  above  section  472,  except  that  it  did 
not  provido  for  an  amendment  "before  answer  or  demurrer  filed ; "  but 
it  did  provide  that  the  copy  of  the  amended  pleading  should  be  served 
"  within  ten  days ; "  and  that  the  court,  upon  overruling  demurrer  to 
ooilnplaint  might,  "  upon  terms,"  allow  an  answer  to  be  filed ;  and  added 
the  substance  of  section  464,  tupra. 

10  Cal.  410;  12  GaL439;  23  Oal.  127;  28  Oal.  245,  663;  30  CaL  76;  31  Oal. 
I01;34Cal.  lor. 

$  473.    (§  68.)    The  court  may,  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  amend  any  pleading  or 
b.  c.  p.— 18 
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proceedings  by  adding  or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mis- 
take in  any  other  respect,  and  may,  upon  like  terms,  enlarge 
the  time  for  answer  or  demurrer.    The  court  may  likewise, 
upon  affidavit  showing  good  cause  therefor,  after  notice  to  the 
adverse  party,  allow,  upon  such  terms  as  may  be  just,  an 
amendment  to  any  pleading  or  proceeding  in  other  particulars, 
and  may,  upon  like  terms,  allow  an  answer  to  be  made  after 
the  time  limited  by  this  code  ;  and  may,  upon  such  terms  as 
may  be  just,  and  upon  payment  of  costs,  relieve  &  party  or  his 
legal  representatives  from  a  judgment,  order  or  other  pro- 
ceeding taken  against  him  through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect ;  and  when,  for  any  cause  satis- 
factory to  the  court,  or  the  judge  at  chambers,  the  party 
aggrieved  has  been  unable  to  apply  for  the  relief  sought  dur- 
ing the  term  at  which  such  judgment,  order  or  proceeding 
complained  of  was  taken,  the  court,  or  the  judge  at  chambers, 
in  vacation,  may  grant  the  relief  upon  application   ma^e 
within  a  reasonable  time,  not  exceeding  five  months  after  iihe 
adjournment  of  the  term.    When,  from  any  cause,  the  sum- 
mons and  a  copy  of  the  complaint  in  an  action  have  not  been 
personally  served  on  the  defendant,  the  court  may  allow,  on 
such  terms  as  may  be  just,  such  defendant  or  his  legal  repre- 
sentatives, at  any  time  within  six  months  after  the  rendition 
of  any  judgment  in  such  action,  to  answer  to  the  merits  of  the 
original  action.     V^tS  ♦  3  ^  2— 

Stat.  1851,  60,  omitted  the  words  "  and  may  npon  like  terms  enlarge 

the  time  for  answer  or  demnrrer "  in  5th  and  6th  lines,  and  inserted 

after  "code"  in  Uth  line,  "or  by  an  order  enlarge  such  time,"  and 

•  omitted  the  words  between  "ezonsable  nee^ect"  in  Idth  line,  and 

"when,  from,"  in  22d  line. 

Stat.  1853, 276,  was  same  as  above  seotion  473,  adding  to  the  first  sen- 
tonoe  the  words  "or  demnrrer  to  an  answer  file,"  and  omitting  all  the 
words  between  "  ezonsable  neglect "  and  "  when,  from  any  canse." 

Stat.  1869, 309,  was  same  as  above  seotion  473,  adding  to  the  first  senr 
tenoe  the  words  "or  replication;"  and  inserting  the  words  "  or  replica- 
tion "  after  "  allow  an  answer;"  and  omitting  all  the  words  between  the 
wovds  "ezcnsable  neglect"  and  "when,  from  any  cause." 

Stat.  186i5-6, 843-4,  is  identical  with  above  section  473,  adding  the  words 
"  or  demnrrer  to  an  answer  filed  "  to  the  first  sentence. 

Striking  out  or  adding  party :  1  CaL  172, 179, 191 ;  2  CaL  337 ;  9  CaL  56 ; 
ISOal.  9;  13Oal.70,556. 


r 

r 
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Bxtendinstime:   5  CaL  G2. 

Amendments:  1  GaL  167 ;  8  OoL  115. 255;  7  GaL135;  14  Oal.  »1 ;  17  Gal. 
2B5;  18  CaL  339;  30  Cal.  318;  38  Cal.  15S;  40  Gal.  445. 

Amendments  to  complaint:  3  Gal.  75;  5  Cal.  222:  15  GaL  145;  23  CaL 
78:  27  Gal.  33;  29  Cal.  673;  32  Cal.  339;  37  Cal.  282. 

Opening  default :  2  Gal.  230 ;  3  Cal.  130 ;  4  Cal.  280 ;  5  Cal.  137,  406 ;  6  Cal. 
99, 173 ;  7  CaL  30 ;  9  Cal.  130  16  Cal.  377 ;  18  Cal.  455 ;  19  Cal.  113, 706 ;  20  CaL 
109, 137;  21  Cal.  263;  23  CaL  128.  281;  28  Cal.  668,  Bailey  vs.  Taafo:  29  CaL 
72, 422;  80  GaL  192 ;,34  GaL  79;  36  Cal.  288 ;  37  CaL  247 ;  40  CaL  153. 

$  4:74.  (I  69.)  When  the  plaintiff  is  ignorant  of  the  name 
of  a  defendant,  lie  must  state  tluit  fact  in  the  complaint,  and 
such  defendant  maybe  designated  in  any  pleading  or  proceed- 
ing by  any  name,  and  when  his  true  name  is  discovered  the 
pleading  or  proceeding  must  be  amended  accordingly. 

2  GaL  562;  40  Cal.  490. 

f  475.  ($  71.)  The  court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rights  of  the  parties,  and 
so  judgment  shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect. 

30 GaL 566;  28  CaL  65, 268;  81  GaL  383;  32  OaL  U,  14& 
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TITLE   VII. 

OF  THE  PROVISIONAL  REMEDIES  IN  CrVIL  ACTIONS. 

Chafteb     I.    Arrest  and  bail. 

II.    Claim  and  delivebt  op  pebsonal  fbopebty. 

ni.     IXJTTNCTION. 
IV.      ATTACHME^'T. 

V.    Reoeivebs. 

VI    Deposit  in  coubt. 


CHAPTER  L 


ARREST  AND  BAIL. 


Sectxox  478.    No  pereon  to  be  arrested  except  as  precribed  hy  this 

code. 

479.  Cases  in  which  defendant  may  be  arrested. 

480.  Order  for  arrest,  by  whom  made, 

481.  Affidavit  to  obtain  order,  what  to  contain. 

482.  Security  by  plaintiff  before  order  of  arrest. 

483.  Order,  when  made,  and  its  form. 

484.  Affidavit  and  order  to  be  delivered  to  the  shcrifr  and 

copy  to  defendant. 

485.  Arrest,  how  made. 

486.  D&fendant  to  be  discharged  on  bail  or  deposit. 

487.  Bail,  how  given. 

488.  Sarrendcr  of  defendant. 

489.  Sain3. 

490.  Bail,  how  proceeded  against. 

491.  Bail,  how  exonerated. 

492.  Delivery  of  undertaking  to  plaintiff,  and  its  accept 

ance  or  rejection  by  him. 

493.  Notice  of  justification.     New  undertaking,  if  other 

baa 


r 
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Ssanos  494.  Qnaliflcation  of  bail. 

495.  Justification  of  bail. 

496.  Allowance  of  bail. 

497.  Deposit  of  money  with  sheriff. 

498.  Pa^yment  of  money  into  court  by  Bheriff. 

499.  Substituting  bail  for  deposit. 

(  600.    Money  deposited,  how  applied  or  disposed  of. 

601.    Sheriff,,  when  liable  as  bail,  and  his  discha^e  from 

liability. 
£02.    Proceedings  on  j&dgment  against  sheriff. 
503.    Motion  to  vacate  order  of  arrest  or  reduce  baiL    Affi- 
davits on  motion. 
504..    TVhen  the  order  vacated  or  bail  reduced. 

^  478.  (^  72.)  No  person  can  be  arrested  in  a  ciyil  action,, 
except  as  prescribed  in  this  code. 

$  479.  (^  73.)  The  defendant  may  be  arrested  as  herein- 
after prescribed,  in  the  foUowing  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a 
cause  of  action  arisijig  npon  contract,  express  or  implied,  when 
the  defendant  is  about  to  depart  from  the  State,  with  intent  to 
defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  prop- 
erty embezzled,  or  fraudulently  misapplied,  or  converted  to 
his  own  use,  by  a  public  officer ;  or  an  officer  of  a  corporation; 
or  an  attorney,  factor,  broker,  agent  or  clerk,  in  the  course  of 
his  employment  as  such ;  or  by  any  other  person  in  a  fiduciary 
capacity,  or  for  fraudulent  misconduct  or  neglect  in  office,  or 
in  a  professional  employment;  or  for  a  wilful  violation  Of 
duty. 

3.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty, unjustly  detained,  when  the  property,  or  any  part  there- 
of, has  heenfrauduierUly  concealed,  removed  or  disposed  of, 
BO  that  it  cannot  be  found,  or  taken  by  the  sheriff. 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt  or  inclining  the  obligation  for  which  the 
action  is  brought;  or  in  concealing  or  disposing  of  the  prop- 
erty, for  the  taking,  detention  or  conversion  of  which  the 
action  is  brought 
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5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

Stat.  1851. 61,  road  "start"  instead  of  "depart,"  added  the  words: 
"  arising,  af tar  the  passage  to  this  act"  after  "cases;"  and  the  words: 
"  or  where  or  when  the  action  is  for  wilful  injury  to  person,  to  character 
or  to  property,  knowing  the  property  to  belong  to  another/'  to  the  first 
subdivision. 

1  Gal.  315, 433;  3Cal.  3T7;  6  CaL  239;  8  Cal.  87,  ^9. 

$  480.  (^  74.)  An  order  for  the  arrest  of  the  defendant 
must  be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought,  or  from  a  county  judge. 

$  481,  (^  75.)  The  order  may  be  made  whenever  it  appears 
to  the  judge,  by  the  affidavit  of  the  pkdntiff,  or  some  other 
person,  that  a  sufiQcient  cause  of  action  exists,  and  that  the 
case  is  one  of  those  mentioned  in  section  four  hundred  and 
seventy-nine.  The  affidavit  must  be  cither  positive  or  upon 
information  and  belief ;  and  when  upon  information  and  belief, 
it  must  state  the  facts  upon  which  the  information  and  belief 
are  founded.  If  an  order  of  arrest  be  made,  the  affidavit  must 
be  filed  with  the  clerk  of  the  county.    >  1-^  ^S  ^  ^ 

2  Cal.  607 ;  3  Cal.  377 ;  6  Cal.  57, 318 ;  10  CaL  44L 

$  483.  ($  76.)  Before  making  the  order,  the  judge  must 
require  a  written  undertaking  on  the  part  of  the  plaintiff,  with 
sureties,  to  thetffect  that  if  the  defendant  recover  judgment, 
the  plaintiff  will  pay  all  costs  and  charges  that  may  bo  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  five  hundred  dollars.  The 
undertaking  must  be  filed  with  the  clerk  of  the  poart.^  ,  o  ,,7 

Stat.  1851,  62.  inserted  between  Ihe  words  "dollars"  and  ''  the  under- 
taking," the  words :  "  Each  of  the  sureties  shall  annex  to  the  undertak- 
ing an  afSidavit  that  he  is  a  resident  and  householder,  or  freb'  )iolder, 
within  tho  State,  and  worth  double  the  sum  specified  in  the  undertak- 
ing, over  and  above  all  his  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution.** 

^  483,  (^  77.;  The  order  may  be  made  at  the  time  of  the 
issuing  of  the  summons,  or  at  any  time  afterwards  before 
judgment.    It  must  require  the  sheriff  of  the  county  where 
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the  defendant  may  be  found,  forthwith  to  arrest  him  and  hold 
him  to  bail  in  a  specified  earn,  and  to  retom  the  order  at  a 
time  therein  mentioned,  to  the  clerk  of  the  court  in  which  ibe 
action  is  pending.  •      • 

Stat.  1851,  62,  used  the  words:  '*to  meeompuaj"  instead  of  "at  the 
time  of  the  issuing  of." 

^  484.  ($  78.)  The  order  of  arrest,  with  a  copy  of  the  affi- 
davit upon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  of  the  afEidavit,  and  also,  if  desired,  a  copy  of  the  order 
of  arrest. 

$  485.  ($  79. )  The  sheriff  must  execute  the  order  by  arrest- 
ing the  defendant  and  keeping  him  in  custody  until  discharged 
bylaw. 

$  486.  ($  80. )  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving  bail  or 
upon  depositing  the  amount  mentioned  in  the  order  of  arrest. 

Stat.  1851, 62,  added  "as  provided  in  this  chapter." 

$  487.  ($  81.)  The  defendant  may  give  bail  by  causing  a 
written  imdertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount  men- 
tioned in  the  order  of  arrest,  that  the  defendant  will  at  all  times 
render  himself  amenable  to  the  process  of  the  court,  daring 
the  pendency  of  the  action,  and  to  such  as  may  be  issued  to 
enforce  the  judgment  therein,  or  that  they  will  pay  to  the 
plaintiff  the  amount  of  any  judgment  which  may  be  recovered 
in  the  action. 

Stat.  1851, 62,  inserted  "  stating  their  places  of  residence  and  oconpa- 
tion"  between  "sureties"  and  "to  the  effect." 

$  488.  ($  82.)  At  any  time  before  judgment,  or  within  ten 
days  thereafter,  the  bail  may  surrender  tho  defendant  in  their 
exoneration ;  or  he  may  surrender  himself  to  the  sheriff  of 
the  county  where  he  was  arrested. 

5  0al.93;8CaL552. 

$  480.  ($  83.)  For  the  purpose  of  surrendering  the  defend^ 
ant,  the  bail,  at  any  time  or  place  before  they  are  finalfy 
charged,  may  themselves  arrest,  or,  by  a  written  authority  in- 
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doned  on  a  certified^oopy  of  the  nndertakug,  may  empo^t,.* 
the  sherifT  to  do  bo.  Upon  the  arrest  of  defendant  by  the 
sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon 
his  own  sttrreqder,  the  bail  are  exonerated,  if  such  arrest,  de~ 
livery  or  surrender  take  place  before  the  expiration  of  ten  days 
after  judgment;  but  if  such  arrest,  delivery  or  surrender  be 
not  made  within  ten  days  after  judgment,  the  bail  are  finally 
charged  on  their  undertaking,  and  bound  to  pay  the  amount 
of  the  judgment  within  ten  days  Uiereafter. 

6Cal.57. 

%  490.  (^  84.)  If  the  bail  neglect  or  refuse  to  pay  the  judg- 
ment within  ten  days  after  they  are  finally  charged  an  action 
may  be  commenced  against  such  bail  for  the  amount  of  the 
original  judgment. 

Stat.  1851,  63,  substituted  for  that  portion  of  the  section  foUoving  the 
words:  "finallycharged,"  the  words  "judgment  against  such  bail  for 
the  amount  of  such  original  judgment,  may  be,  by  order  of  the  court* 
upon  affidavit  of  such  neglect  or  refusal,  entered  against  the  baiL" 

Stat.  1834, 60,  was  same  as  above  eeotion  490. 

$  491.  (^  85.;  The  bail  are  exonerated  by  the  death  of  the 
defendant  or  his  imprisonment  in  a  state  prison,  or  by  his  legal 
discharge  from  the  obligation  to  render  himself  amenable  to 
the  process. 

%  49a.  ($  86.)'  Within  the  time  limited  for  that  purpose, 
the  sheriff  must  file  the  order  of  arrest  in  the  office  of  the  clerk 
of  the  court  in  which  the  action  is  pending,  with  his  return 
indorsed  thereon,  together  with  a  copy  of  the  undertaking  of 
the  bail.  The  original  undertaking  he  must  retain  in  his  pos- 
session until  filed,  as  herein  provided.  The  plaintiff,  within 
ten  days  thereafter,  may  serve  upon  the  sheriff  a  notice  that 
he  does  not  accept  the  bail,  or  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability.  If  no  notice 
be  served  within  ten  days,  the  original  undertaking  must  be 
filed  with  the  clerk  of  the  court. 

%  490.  (^  87.)  Within  five  days  after  the  receipt  of  notice, 
liie  sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same,  or  other  bail 
(specifying  the  places  of .  residence  and  occupations  of  the 
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latter) ,  before  a  judge  of  the  court  or  oonnty  judge,  or  conntj 
clerk,  at  a  specified  time  and  place ;  the  time  to  be  not  less  than 
five  nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  most  be  a  new  iui> 
dertaking. 

^  494.     (^  83.)  The  quaMoations  of  baU  are  as  follows : 

1.  Each  of  them  shall  be  a  resident  and  householder,  or 
freeholder,  within  the  county.     '('       , 

2.  Each  must  be  worth  the  amount  specified  in  the  order 
of  arrest,  or  the  amount  to  which  the  order  is  reduced,  as  pro- 
vided in  this  chapter,  over  and  above  all  his  debts  and  liabil- 
ities, exclusive  of  property  exempt  from  execution ;  but  the 
judge  or  county  clerk,  on  justification,  may  allow  more  than 
two  sureties  to  justify,  severally,  in  amounts  less  than  that  ex- 
pressed in  the  order,  if  the  whole  justification  be  equivalent 
tj  that  of  two  suflicient  bail.    [  Vide  $  1057.] 

(  4:95.  ((  89.)  For  the  purpose  of  justification,  each  of  the 
bail  must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined  on 
oath,  on  the  part  of  the  plaintiff,  touching  his  sufiSciency,  in 
such  manner  as  the  judge  or  clerk,  in  his  discretion,  may  think 
proper.  The  examination  must  be  reduced  to  writing,  and 
subscribed  by  the  bail,  if  required  by  the  plaintiff. 

$  4:96w  ($  00.)  If  the  judge  or  clerk  find  the  bail  sufficient, 
he  must  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon  and  cause  them  to  be  filed,  and  the  sheriff 
ia  thereapon  exonerated  from  liability. 

$  4:9T.  (^  91.)  The  defendant  may,  at  the  time  of  his 
arrest,  instead  of  giving  bail,  deposit  with  the  sheriff  the 
amount  mentioned  in  the  order.  In  case  the  amount  of  the 
bail  be  reduced,  as  provided  in  this  chapter,  the  defendant  may 
deposit  such  amount  instead  of  giving  bail.  In  cither  case, 
the  sheriff  must  give  the  defendant  a  certificate  of  the  deposit 
made,  and  the  defendant  must  be  discharged  from  custody. 

$  4:98.  (§  92.)  The  sheriff  must,  immediately  after  the  do- 
posit,  pay  the  same  into  court,  and  take  from  the  clerk  receiv* 
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ing  the  same  two  certificates  of  such  payment,  tli3  one  of  which 
he  shall  deliver  to  the  plaintiff's  attorney,  and  the  other  to  the 
defendant.  For  tiny  default  in  maldng  such  payment,  the  same 
proceedings  may  be  had  on  the  official  bond  of  the  sheriff,  to 
collect  the  sum  deposited,  as  in  other  cases  of  delinquency. 

Stat.  1851,  61,  contained  the  words  "  or  transmit "  after  "  deliver"  and 
the  words  "  plaintiiEf  or  his  attorney  "  in  lieu  of  "  plaintifFs  attorney." 

$  499.  (§  93.)  If  money  is  deposited,  as  provided  in  the 
last  two  sections,  bail  may  bo  given,  and  may  justify  upon  no- 
tice, at  any  time  before  judgment ;  and  on  the  filing  of  the 
undertaking  and  justification  with  the  clerk,  the  money  depos- 
ited must  be  refunded  to  the  defendant. 

$  500.  (^  94.)  Where  money  has  been  deposited,  if  it  re- 
main on  deposit  at  the  time  of  the  recovery  of  a  judgment  in 
flavor  of  the  plaintiff,  the  clerk  must,  under  the  direction  of 
the  court,  apply  the  same  in  satisfaction  thereof ;  and  after 
satisfying  the  judgment,  refund  the  surplus,  if  any,  to  the  de- 
fendant. If  the  judgment  is  in  favor  of  the  defendant,  the 
clerk  must,  under  like  direction  of  the  court,  refund  to  him 
the  whole  sum  deposited  and  remaining  unapplied. 

$  501.  ($  93.)  If,  after  been  arrested,  the  defendant  escape 
or  is  rescued,  the  sheriff  is  liable  as  bail ;  but  he  may  discharge 
himself  from  such  liability  by  the  giving  bail  at  any  time  be- 
fore judgment. 

Stat.  1851, 61,  contained:  "  and  justification  of  "  after  "  giving." 

^  503.  ($  96.)  If  a  judgment  is  recovered  against  the  sheriff, 
upon  his  liability  as  bail,  and  an  execution  thereon  is  returned 
unsatisfied  in  whole  or  in  part,  the  same  proceedings  may  be 
had  on  his  official  bond,  for  the  recovery  of  the  whole  or  any 
deficiency,  -as  in  other  cases  of  delinquency. 

$  503.  ($  97. )  A  defendant  arrested  may  at  any  time  before 
the  justification  of  bail  apply  to  the  judge  who  made  the  order, 
or  the  court  in  ^hich  the  action  is  pending,  upon  reasonable 
notice,  to  vacate  the  order  of  arrest  or  to  reduce  the  amount 
of  bail.  If  the  application  is  made  upon  affidavits  on  the  part 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose 
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the  same  by  affidavits  or  other  proofs,  in  addition  to  those  on 
which  the  order  of  arrest  was  made.      ■    \ip » J 0  -'-'  / 

Stot.  ISiU  64,  contained :  "  to  the  plaintiff  "  after  **  notioa." 

1  Gal. 346;  2  CaL  6ir7:  S  OaL  377;  6  CaL  67. 

$  504.  ($98.)  If,  upon  such  application,  it  appears  that 
there  was  not  sufficient  cause  for  the  arrest,  the  order  must  be 
vacated,  or  if  it  appears  that  the  bail  was  fixed  too  high,  the 
amount  must  be  reduced. 

Stot.  1891, 64,  oontoined:  "satisfaotoiily  "  befon  tha  word:  *'appe«r" ' 
iabotiLinsUnoaSi 
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CHAPTER  n. 

CLAIM  AND  DELIVERY  OP  PERSONAL  PROPERTY. 

tSooxxoN  509.  Delivery  of  persomd  property,  when  it  may  be  claimed. 

610.  Affidavit  and  its  requiBites. 

511.  Requisition  to  sbcriff  to  take  and  deliver  the  property. 

612.  Security  on  the  part  of  the  plaintiff  and  proceedings 

in  serving  the  order. 

613.  Exception  to  sureties  and  proceedings  thereon,  or  on 

failure  to  except. 

614.  Defendant,  when  entitled  to  redelivery 
616.    Justification  of  defendant's  sureties. 

616.  Qualification  of  sureties. 

617.  Property,  how  taken,  when  concealed  in  boIldJsg  or 

inclosure. 

618.  Property,  how  kept. 

619.  Claim  of  property  by  third  person. 

620.  Notice  and  affidavit^  when  and  where  to  be  filed. 

621.  Actions  on  undertaking. 

$  "509.  ($  99.)  The  plaintiff  in  an  action  to  recover  the 
possession  of  personal  property  may,  at  the  time  of  issuing 
tilie  summons,  or  at  anytime  before  answer,  claim  the  delivery 
of  such  property  to  him,  as  provided  in  this  chapter. 

3Cal.  469;  11  Cal.  262;  14  Cal.  410;  22  Cal.  139;  27CaL  451;  28  Cal  605;  26 
Oftl.  813, 619;  34  Cal.  615;  36  Cal.  110 ;  38  Cal.  483. 607. 

(  510.  *  (^  100.)  Where  a  delivery  is  claimed,  an  affidavit 
must  be  made  by  the  plaintiff,  or  by  some  onp  in  his  behalf, 
showing— 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it)  or  is  entitled  to  the  possession 
thereof. 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant. 

3.  The  alleged  cause  of  the  detention  thereof,  aocoxding  to 
his  best  knowledge,  information  and  belief. 
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4.  That  it  has  not  been  taken  for  a  tax,  assessment  or  fine, 
porsnant  to  a  statute;  or  seized  under  an  execution  or  an 
attachment  against  the  property  of  the  plaintiff;  or  if  so 
seized,  that  it  is  by  statute  exempt  from  such  seizure. 

6.   The  actual  value  of  the  property. 

Stet.  IBSl,  65,  oontained,  "  lawfully  "  before  "  eatiUed.** 

Expressly  applied  to  jnstices'  courts,  vide  §  870. 

$  511.  #  (^  101.)  The  plaintiff  or  his  attorney  may,  there- 
upon, by  an  indorsement  in  writing  upon  the  affidavit,  require 
the  sheriff  of  the  county  where  the  property  claimed  may  be 
to  take  the  same  from  the  defendant. 

Stat.  1851,  65,  used  the  words:  "A  judge  of  the  oourt  in  which  the 
action  is  brought  or  a  county  judge,"  instead  of  "the  plaintiff  or  his 
attorney,"  and  added  after  "  defendant "  the  worcF*  "and.  deliver  it  to 
the  plaintiff  upon  receiving  the  undertaking  mentioned  in  the  next 
section." 

Stat.  1634, 60-61,  is  same  as  above  section.  511. 

Expressly  applied  to  justices'  courts,  vide  §  870. 

9Cal.469. 

f  519.  #  (^  102.)  Upon  a  receipt  of  the  affidavit  and  no- 
tice with  a  written  undertaking,  executed  by  two  or  more 
sufficient  sureties,  approved  by  the  sheriff,  to  the  effect  that 
they  are  bound  to  the  defendant  in  double  tho  value  of  the 
property  as  stated  in  tho  affidavit  for  tho  prosecution  of  the 
action,  for  tho  return  of  the  property  to  the  defendants,  if 
return  thereof  be  adjudged,  and  lor  the  payment  to  him 
of  such  sum  as  may  from  any  cause  be  recovered  against 
the  plaintiff,  the  sheriff  must  forthwith  take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of  the  de- 
fendant or  his  agent,  and  retain  it  in  his  custody.  He  must, 
without  delay,  serve  on  tho  defendant  a  copy  of  tho  affidavit, 
notice  and  undertaking,  by  delivering  the  same  to  him  -per- 
sonally,  if  he  can  be  found,  or  to  his  agent  from  whose  pos- 
session the  property  is  taken ;  or,  if  neither  can  be  found,  by 
leaving  Uiem  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  di8Ci*etion,  or,  if  neither  have  any 
known  place  of  abode,  by  putting  them  in  the  nearest  }X)st- 
office,  directed  to  the  defendant. 

Btat.  189,  65,  used  "order,"  instead  of  "notice;"  and  inserted  "  to 
the  defendant "  after  the  word  "  bound." 
C.  O.  P — 1* 
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Stat.  1854, 61,  is  same  as  above  section,  512. 
Expressly  applied  to  jastices*  courts,  vide  S  870. 
3  Cal.  112;  4  CaL  113;  7  Cal.  890;  8  Cal.  446;  11  OaL  262;21  CaL  274;  M 
Oal.147. 

$  513.  *  ($  103.)  The  defendant  may,  inihin  two  days 
after  the  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of 
the  sureties.  If  he  fails  to  do  so,  ho  is  deemed  to  have  waived 
all  objection  to  them.  When  the  defendant  excepts,  the  sure- 
ties must  justify  on  notice  in  like  manner  as  upon  bail  on 
arrest ;  and  the  sheriff  is  responsible  for  the  sufficiency  of  the 
sureties  until  the  objection  to  them  is  either  waived  or  until 
they  justify.  If  the  defendant  except  to  the  sureties,  he  caa 
not  reclaim  the  property  as  provided  in  the  next  section. 

Stat.  1851, 65,  contained,  "as  above  provided"  after  "either  waived." 

Expressly  applied  to  justices'  courts,  vide  i  870, 

$  514^  *  ($  104.)  At  any  time  before  the  delivery  of  the 
property  to  the  plaintiff  the  defendant  may,  if  he  do  not  except 
to  the  sureties  of  the  plaintiff,  require  the  return  thereof,  upon 
giving  to  the  sheriff  a  written  undertaking,  executed  by  two 
or  more  sufficient  sureties,  to  the  effect  that  they  arc  bound  in 
double  the  valne  of  the  property,  as  stated  in  the  affidavit  of 
the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum 
as  may,  for  any  cause,  be  recovered  against  the  defendant.  If 
a  return  of  tho  property  be  not  so  required  within  five  days 
after  the  taking  and  service  of  notice  to  the  defendant,  it 
must  be  delivered  to  the  plaintiff,  except  as  provided  in  $  519. 

Expressly  applied  to  justices'  courts.  vid»  S  870i 

2  CaL  522;  7  Gal.  568;  11  CaL  262. 

$  515.  #  ($  105.)  The  defendant's  sureties,  upon  notice  to 
tho  plaintiff  of  not  less  than  two  or  more  than  five  days,  muit 
justify  before  a  judge  or  county  clerk,  in  the  same  manner  as 
upon  bail  on  arrest;  and  upon  such  justification  the  sheriff 
must  deliver  the  prQperty  to  the  defendant.  The  sheriff  ife 
responsible  for  the  defendant's  suretks  until  they  justify,  or 
until  the  justification  is  completed  or  waived,  and  may  retain 
the  property  until  that  time ;  if  they,  or  others  in  their  place, 
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fail  to  justify  at  the  time  and  place  appointed,  he  most  de- 
liver the  property  to  the  plaintiff. 

Stat.  1851,  Gfi.  oantained,  "expressly"  before  "waiTed.** 

Expreesly  applied  to  jnstioes'  coorts,  vide  i  870. 

$  616.  *  ($  lOG.)  The  qualifications  of  sureties  must  bo 
such  as  arc  prescribed  by  this  codCy  in  respect  to  bail  upon  -an 
order  of  arrest. 

Expressly  applied  to  joatioes*  ooorts*  vide  S  870. 

f  51T,  *  (5  107.)  If  the  property  or  any  part  thereof  be 
concealed  in  a  building  or  inclosure,  ihe  sheriff  mu»t  publicly 
demand  its  dclivciy ;  if  it  be  not  delivered  ho  must  cause  the 
building  or  inclosure  to  be  broken  open,  and  take  the  property 
into  his  possession ;  and,  if  necessary,  he  may  call  to  his  aid 
the  power  of  his  county. 

£xpre8£ly  applietl  to  justices'  conrts  by  S  870.    Vide  i%  4C4, 1C57. 

$  518.  *  ($i.03.)  ■  When  the  sheriff  has  taken  projxjrty,  as 
in  this  chapter  provided,  he  must  keep  it  in  a  secure  place,  and 
deliver  it  to  tlie  party  entitled  thereto,  upon  receiving  his  fees 
for  taking  and  his  necessary  expenses  for  keeping  the  same. 

Ezinressly  applied  to  jastioea'  ooorts,  vide  %  870 

$  619,  #  ($  103.)  If  the  property  taken  be  claimed  by  any 
other  person  than  the  defendant  or  his  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  poHsession 
thereof,  stating  the  grounds  of  such  title  or  right,  and  serve 
the  samo  upon  the  sheriff,  the  sheriff  is  not  bound  to  keep  the 
property  or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on 
demand  of  him  or  his  agent,  indemnify  the  sheriff  against  such 
claim,  by  an  undertaking,  by  two  sufficient  sureties ;  and  no 
claim  to  such  property  by  any  other  person  than  the  defendant 
or  his  agent  is  valid  against  the  sheriff  unless  so  made. 

Stat.  1851. 66,  contained  between  "sureties"  and  "and  no  cidro,"  the 
words  "  aocompaaied  by  their  affidavits,  that  they  are  each  worth  double 
the  value  of  tho  property  as  specified  in  the  affidavit  of  the  plaintiff,  over 
and  above  their  debts  and  liabilities,  exclusive  of  property  exempt  from 
•xeoutioD,  and  are  freeholders  or  householders  in  the  county." 

Expressly  applied  to  justices'  courts,  vide  i  870. 
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^  520*  *  (^  110.)  The  sheriff  must  file  the  notice,  under- 
taking and  affidavit,  with  his  proceedings  thereon,  with  the 
clerk  of  the  court  in  which  the  action  is  pending,  within 
twenty  days  after  taking  the  property  mentioned  therein. 

Stat.  1851, 67,  used  "order"  instead  of  "notice,  undertaking,"  and 
added,  "or  if  the  clerk  reside  in  another  coontj,  shall  mail  or  forwaid 
the  same  within  that  time.'* 

Stat.  \SM,  61,  same  as  8  SZO. 

Expressly  applied  to  justioes'  oonrts,  vid«  S  870. 

$  sai.  #  (N.  S.)  In  all  actions  upon  undertakings  given 
under  the  provisions  of  this  chapter,  when  the  merits  of  the 
case  have  not  been  determined  in  the  trial  of  the  action  in 
which  the  same  was  given,  the  defendants  may  in  their  answer 
set  up  as  a  defence  such  facts,  and  also  the  title  of  the  person 
in  whoso  beh^  the  undertaking  was  given,  to  the  property  in 
dispute.    /^,^     'y\6>r<3^  (p 

Ezpreasljr  appUed  to  joatioas'  oourta, jrids  S  670, 
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CHAPTER  m. 

INJUNCTION. 

Btoaoat  625.  Injnnotion,  what  is  and  who  may  grant  It. 

626.  When  it  may  be  granted. 

037.  At  what  time  it  may  he  granted,  and  what  is  toqnli^ 
to  obtain  it. 

628.  Injunction  after  answer. 

629.  Security  upon  injunction. 

630.  Order  to  show  cause  why  injunction  should  not  be 

granted. 

631.  Injunctioa  to  suspend  business  of  a  corporation*  how 

and  by  whom  granted. 

632.  Motion  to  vacate  or  modify  injunction. 

633.  When  to  be  vacated  or  modified. 

^  595.  ($  HI.)  An  injunction  is  a  writ  or  order  requiring 
ft  person  to  refrain  from  a  particular  act.  It  may  be  granted  by 
-flie  court  in  which  the  action  is  brought,  or  by  a  judge  thereof, 
or  by  a  county  judge ;  and  when  made  by  a  judge,  it  may  be 
enforced  as  the  order  of  the  court. 

1  Gal.  396 :  2  Cal.  463, 590 ;  4  Gal.  31, 67 ;  6  Gal.  88,  449 ;  8  Gid.  26.  34, 66, 268, 
no ;  9  Gal.  77, 697 ;  10  Cal.  347 ;  22  Gal.  362,  485:  28  Gal.  84 ;  31  Gal.  270. 

Gouutsr  judge :   6  GaL  88, 449;  12  OaL  440 ;  23  Gal.  464 ;  27  Gal.  151. 

^  526.  (^  112.)  An  injunction  may  be  granted  in  the  fol- 
lowing casea: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  continuance 
of  the  act  complained  of,  either  for  a  limited  period  or  perpetr 
ually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that  the 
commission  or  continuance  of  some  act  during  the  litigation 
would  produce  waste  great  or  irreparable  injury  to  the  plaintiff. 

3.  When  it  appears  during  the  litigation  that  the  defendant 
is  doing  or  threatens,  or  is  about  to  do,  or  is  procuring  or  suf- 
fering to  be  done,  some  act  in  violation  of  the  plaintiff's  rights, 
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respecting  the  subject  of  the- action,  and  tending  to  render  the 
judgment  ineffectual. 

3  Cal.  238 ;  4  Cal.  31 ;  5  Oal.  119;  6  Cal.  41 ;  8  Ctd.  392;  12  Cal.  105, 440;  13 
Cftl.  156;  14  Cal.  460,  544;  15  Oal.  107,  127;  18  Cal.  42,  206;  22  Cal!  485;  27 
Cal.  433, 643 ;  29  Cal.  121 ;  33  Cal.  497 ;  34  Cal.  14, 272 ;  35  Cal.  476, 548 ;  37  CaL 
282;39CaL  292. 

$  527.  (^  113.)  The  injunction  may  be  granted  at  the  time 
of  issuing  the  summons,  upon  the  complaint,  &nd  at  any  time 
.afterwards,  before  judgment,  upon  affidavits.  The  complaint 
in  the  one  case,  and  the  afficlavits  in  the  otlier,  must  show  sat- 
isfactorily, that  suf&cient  grounds  exist  therefor.  No  injunc- 
tion  can  be  granted  on  the  complaint  unless  it  is  verified. 
When  granted  on  the  complaint,  a  copy  of  the  complaint  and 
verification  attached  must  be  served  with  the  injunction ;  when 
granted  upon  affidavit,  a  copy  of  the  affidavit  must  be  served 
with  the  injunction. 

Stat.  IST)!,  67,  contained  between  the  words  "rerified**  and  "when 
granted,"  the  words,  "by  the  oath  of  the  plaintiff,  or  some  one  in  his 
behalf,  that  ho  the  person  making  the  oath  has  read  the  complaint,  or  • 
heard  the  complaint  read,  and  knows  the  contents  thereof,  and  the  sam« 
is  true  of  his  own  knowledge,  except  the  matters  therein  stated  on  in- 
formation aud  belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true." 

1  Cal.  ?96;  12  Cal.  107;  16  Cal.  386;  19  Cal.  34. 

Falkinborg  vs.  Lucy,  35  Cal.  52. 

$  528.  ($  114.)  An  injunction  cannot  be  allowed  after  the 
defendant  has  answered,  unless  uix>n  notice,  or  upon  an  order 
to  show  cause ;  but  in  such  case  the  defendant  may  be  restrained 
until  the  decision  of  the  court  or  judge  granting  or  refusing 
the  injunction. 

6  Cal.  449 ;  22  Cal.  362.   Falkenberg  vs.  Lncy,  35  Cal.  52, 

.  (  529.  ($  115.)  On  granting  an  injunction  the  court  or 
Judge  must  require,  except  where  the  people  of  the  state  are  a 
party  plaintiff,  a  written  undertaking  on  the  part  of  the  plain- 
tiff, with  sufficient  sureties,  to  the  effect  that  tlio  plaintiff  will 
pay  to  the  party  enjoined  such  damages,  not  exceeding  an 
amount  to  be  specified,  as  such  party  may  sustain  by  reason  of 
the  injunction,  if  the  court  finally  decide  that  the  plaintiff  was 
not  entitled  thereto. 

I  CcC.  3?6;  2  Cal.  215;  3  Cal.  216:  6  Cal.  399;  10  Cal.  347;  12  Cal.  105;  18 
Cal.  G25;  25  Cal.  169;  28  Cal.  11. 539;  37  Cal.  34. 


163  isjuvcnois.  $$  530L58a 

i  530.  ^y  116.)  If  the  court  or  judge  deem  it  proper  that 
tne  aefendant,  or  any  of  several  defendants,  should  be 
heard  bcforo  granting  the  injunction,  an  order  may  bo  made 
requiring  cause  to  be  shown,  at  a  specified  time  and  place,  why 
the  injunction  should  not  be  gi'anted ;  and  the  defendant  may, 
in  the  meantime,  bo  restrained. 

13  Cal.  985,  5% ;  15  Cal.  107 ;  22  Col.  479. 

$  531.  (^  117.)  An  injunction  to  suspend  the  general  and 
ordinary  business  of  a  corporation  cannot  bo  granted  except  by 
the  court  or  a  j  udgo  thereof ;  nor  can  it  bo  granted  \yithout  due 
notice  of  the  application  therefor  to  the  proper  officers  or  man- 
aging agent  of  the  corporation,  except  when  tho  people  of  this 
state  are  a  party  to  the  proceeding. 

SUt.l8Sl.  6),  oznittad  tlia  words  "or  a  judje  thereof"  and  "or  a 
managing  agent,"  which  were  inserted  by  stat.  186#-6, 703 

^  539.  ($  1 18.)  If  an  injunction  be  granted  without  notice, 
the  defendant,  at  any  time  before  the  trial,  may  apply,  upon 
rewonable  notice  to  tho  judge  who  granted  tho  injunction,  or 
to  the  court  in  which  the  action  is  brought,  to  dissolve  or  mod- 
ify the  same.  The  application  may  be  made  upon  tbe  com- 
plaint and  the  affidavit  on  which  the  injunction  was  granted,  or 
upon  affidavit  on  the  part  of  the  defendant,  with  or  without 
the  answer.  If  the  application  be  made  upon  affidavits  on  the 
part  of  tho  defendant,  but  not  othenvise,  the  plaintilT  may 
oppose  the  same  by  affidavits  or  other  evidence,  in  addition  to 
tiiose  on  which  the  injunction  was  granted. 

8  Cal.  *i6S :  9  Cal.  553;  12  CaL  441 ;  16  Cal.  83 ;  23  Cal.  479;  23  Col.  82,  464; 
29  Cal.  124.    Falkenborg  vs.  Lucy.  35  Cal.  52 :  39  Cal.  157. 

(  533.  (^  119.)  If  upon  such  application  it  satisfactorily 
appear  that  there  is  not  sufficient  ground  for  the  injunction,  it 
must  be  dissolved ;  or  if  it  satisfactorily  appear  that  the  extent 
of  the  injunction  is  too  great,  it  most  be  modiHed. 
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CHAPTEE  IV. 

ATTACHMENT. 

SBonoN  637.  Attaclmient,  when  and  in  what  cases  may  issue. 

63S.  Affidavit  for  altachment,  what  to  contain. 

£39.  Undertaking  on  attachment. 

640.  Writ,  to  whom  directed  and  what  to  state. 

641 .  Shares  of  stock  and  debts  due  defendant,  how  attached 

and  disposed  of. 

642.  How  reiLl  and  personal  property  shall  be  attached. 

643.  Attorney  to  give  written  instructions  to  sheriff  what 

to  attach. 

644.  Oarnishment,  when  garnishee  liable  to  plaintiff. 
646.    Citation  to  garnishee  to  appear  before  a  court  or  judge, 

646.  Inventory,  how  mode.    Party  refusing  to  give  memo- 

randum may  bo  comx>elled  to  pay  costs. 

647.  Perishable  property,  how  sold.     Accounts  without 

suit  to  be  collected. 

648.  Property  attached  may  be  sold  as  under  execution,  if 

the  interests  of  the  I'srties  require. 

649.  When  property  daimed  by  a  third  party,  how  triedv 

650.  If  plaintiff  obtains  Judgment,  how  satisfied. 

661.    When  there  remains  a  balance  due,  how  collected. 

652.  When  suits  may  be  commenced  on  the  undertaking. 

653.  If  defendant  recover  judgment,  what  the  sheriff  is  to 

deliver. 
654     Proceedings  toreleaseattachment,  before  whom  taken. 
655.    Attachment,  in  what  cases  it  may  be  released  and  upon 

what  terms. 

666.  When  a  motion  to  discharge  attachment  may  be  made, 

and  upon  what  grounds. 

667.  When  motion  made  on  affidavit,  it  may  be  opposed 

by  affidavit. 

658.  When  writ  must  be  discharged. 

659.  When  writ  to  be  returned. 

$  537.  ($  120.)  The  plaintilT,  at  the  time  of  issuing  the 
summons,  or  at  any  time  afterward,  may  have  the  property  of 
the  defendant  attached  as  security  for  the  satisfaction  of  any 
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judgment  ihai  may  be  reoovcred,  nnlefls  defendant  give  seea- 
rity  to  pay  each  judgment,  as  in  this  chapter  provided,  in  the 
following caaes:  ^>«^^  ^v3^  / 

1.  In  an  action  upon  a  contnKJt,  express  or  implied,  for  the 
direct  payment  of  money,  which  contract  is  made  or  is  payable 
In  ibis  State,  and  is  not  secnred  by  mortgage,  lien  or  pledge 
npon  real  or  personal  property ;  or,  if  so  secured,  that  snob 
secnrity  has  been  rendered  nugatory  by  the  act  of  the  defend- 
ant. 

2.  In  an  action  npon  a  contract,  express  or  implied,  against 
a  defendant  not  residing  in  this  State. 

Stat.  18^1, 6S,  same  in  sabstance,  adding  "made  after  the  passage  of 
this  act "  after  the  word  "implied; "  also,  omitting  the  words  "lien  or 
pledge,''  "or  if  so  secnred  that  snch  security  has  been  rendered  nuga- 
toiy  by  the  act  of  the  defendant ; "  also  subdivision  2. 

Stat.  18S3, 276,  same  Us  above  section  537,  omitting  in  the  first  subdi- 
vision the  words  "  lien  or  pledge,"  and  the  words  "or  i  f  so  secured,  that 
■■eh  aecQiity  has  been  rendered  nugatory  by  the  act  of  the  defendants" 

Stat.  1896, 1S2,  was  same  as  above  section  937,  down  to  subdivisions, 
omitting  the  words  "  as  in  this  chapter  provided,"  and  thereafter  read: 

"First— Where  the  debtor  is  not  a  resident  of  this  State. 

"  Second— Where  the  debtor  has  absconded  or  absented  himself  from 
bis  usual  place  of  abode,  or  is  about  to  abscond  or  absent  himself,  so 
tliat  the  ordinary  process  of  law  cannot  bo  served  upon  him. 

"Third— Where  the  debtor  conceals  himself  so  that  the  ordinary  pn>- 
oesa  of  law  cannot  be  served  upon  him. 

**  Fourth— Where  the  debtor  has  removed,  or  is  about  to  remove,  any 
of  his  property  or  effects  out  of  this  S'  ate  to  the  injury  of  his  creditors, 
or  with  the  intent  to  hinder,  delay,  or  defraud  them. 

"Fifth— Where  the  debtor  has  fraudulently  conveyed,  assigned,  or 
otherwise  disposed  of,  or  is  about  to  fraudulently  convey,  assign,  or 
otherwise  dispose  of  his  property  or  effects  with  the  intent  to  hinder 
delay,  or  defraud  his  creditors.  * 

"  Sixth— Where  the  debtor  has  fraudulently  concealed,  or  is  about  to 
fraudulently  conceal  his  property  or  effects  with  the  intent  to  hinder, 
delay,  or  defraud  his  creditors. 

"  Seventh— Where  the  debtor  fraudulently  contracted  the  debt,  or  in- 
curred the  obligation,  respecting  which  tho  suit  is  brought." 
Stat.  1860,  SCO,  Is  sime  as  above  section  537. 

2  Cal.  17 ;  3  CaL  106;  6  Cal.  277 ;  8  Cal.  263. 570 ;  9  Cal.  262, 938 ;  14Cal.  47 ; 
18  Ool.  378 ;  21  CaL  280;  23  CaL  508 ;  23  Cal.  281 ;  29  CaL  399;  32  CaL  55;  85 
Oal.199.     -    . 

^  538.  *  ($  121.)  The  clerk  of  the  court  must  issue  the  writ 
of  attachment  upon  receiving  on  affidavit  by,  or  on  behalf  of, 
plaintiff,  showing—       ^  *'"  ^   - 
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1.  That  the.  defendant  is  indebted  to  the  plaintiff  (specify- 
ing the  amount  of  such  indebtedness,  over  and  above  all  leg^ 
set-o£f3  <yr  counter  claims) » upon  a  contract,  express  or  impliisd, 
for  tibie  direct  payment  X)f  money,  and  that  such  contract  ^^as 
made  or  is  payable  in  this  State,  and  that  the  payment  of  the 
same  has  not  been  secured  by  any. mortgage,  lien  or  pledge 
upon  real  and  personal  property ;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specify- 
ing the  amount  of  such  indebtedness,  as  near  as  may  be,  over 
and  above  all  legal  set-offs  or  counter  claims,)  and  that  the  de- 
fendant is  a  non-resident  of  the  State ;  and, 

3.  That  the  sum  for  which  the  attachment  is  asked  is  an 
actual  bona  fide  existing  debt,  due  and  owing  from  the  defend- 
ant to  the  plaintiff,  and  that  the  attachment  is  not  sought,  and 
the  action  is  not  prosecuted,  to  hinder,  delay  or  defraud  any 
creditor  or  creditors  of  the  .defendant. 

Stat.  1351, 63,  was  same  as  above  omitting  Bubdivisions  2  and  3,  and 
the  words  "  lien  or  pledge  "  and  inserting  before  "showing,"  "which 
shall  be  filed;"  also  substituting  "was  made  after  the 'passage  of  this 
act;  and  was  made  or  is  payable  in  this  State"  instead  of  "was  made  or 
is  payable  in  this  State." 

Stat.  1833, 277,  was  same  as  above  sectaon  5S3,  omitting  subdivision  3, 
and  the  words  "lien  or  pledge,"  and  inserting  before  "showing,"  "which 
shall  be  filed ; "  also,  "or"  for  "and,"  in  iuaks. 

Stat.  1853, 153,  was  same  as  1853,  substituting  for  subdivision  2  thereof, 
the  words:  "That  the  deponent  has  good  reason  to  believe,  and  does 
believe,  that  one  or  more  of  the  causes  set  forth  in  tho  several  of  the 
next  preceding  section  actually  exists  at  the  time  of  making  the  affi- 
davit, reciting  tho  facts  upon  which  such  belief  is  founded." 

Stat.  I860, 331,  is  same  as  above  section  538,  inserting  before  **showing," 
"which  shall  be  filed." 

(FS(28  section  437.) 

4Cal.  195;  7 Cal. 352;  8  Cal. 260;  IS  OaL  434;  18  Gal  152;  25  0al. 202;  85 
OaL  199. 

^  530.  ($  122.)  Before  issuing  the  writ,  the  clerk  must  re- 
quire a  written  undertaking  on  the  part  of  the  plaintiff,  in  a 
sum  not  less  than  two  hundred  dollars,  and  not  exceeding  the 
amount  claimed  by  the  plaintiff,  with  sufficient  sureties,  to  the 
effect  that  if  the  defendani  recover  judgment,  the  plaintiff  will 
pay  aU  costs  that  may  be  awarded  to  tho  defendant  and  all 
damages  which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking. 


i 


Btat.  18SS,  153,  iiuerted  words  "  or  if  the  attachment  should  bo  dia-         ^ 
miflsed  '  between  words  "  judirment "  and  "the  plaintiff  will."   ^"^{C,  SO  y 
Stat.  IMO,  301,  and  stat.  1851^  63,  are  same  as  above  seotton  939.       ' 
1  CaL  410 ;  2  Cat  251 :  7  Cal.  514. 

%  540.  ($  123.)  The  writ  mnst  be  directed  to  the  sheriff  of 
any  county  in  which  property  of  such  defendant  may  be,  and 
must  require  him  to  attach  and  safely  keep  all  the  property  of 
such  defendant  within  his  county,  not  exempt  from  execution, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's 
demand,  the  amount  of  which  must  be  stated  in  conformity 
with  tiie  complaint,  unless  the  defendant  give  him  security  by 
the  undertaking  of  at  least  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs,  or  in  an  amount 
equal  to  the  yalue  of  the  property  which  has  been,  or  is  about 
to  be  attached ;  in  which  case,  to  take  such  undertaking.  Sev- 
eral writs  may  be  issued  at  the  same  time,  to  [the  ^sherifb  of 
different  counties. 

Stat.  1800, 315 ;  stat.  1851, 09,  omitted  the  words  "  or  in  an  amonnt  eQoal 
to  the  value  of  the  property  which  haa  been,  oc  is  about  to  be,  attached." 

290al.l94. 

4  541.  *  ($  124.)  The  rights  or  shares  which  the  defendant 
may  bare  in  the  stock  of  any  corporation  or  company,  together 
with  the  interest  and  profit  thereon,  and  all  debts  duo  such 
defendant,  and  all  other  property  in  this  State  of  such  defend- 
ant not  exempt  from  execution,  may  be  attached,  and  if  judg- 
ment be  recorered,  be  sold  to  satisfy  the  judgment  and  execu- 
ticoi. 

%  .549.  *  {%  125.)  The  sheriff  to  whom  the  writ  is  directed 
and  delivered,  must  execute  the  same  without  delay,  and  if  the 
undertaking  mentioned  in  section  five  hundred  and  forty  be  no  ^ 
given,  as  follows : 

1.  Beal  property,  standing  ux)on  the  records  of  the  county 
in  the  name  of  the  defendant,  must  be  attached  by  filing  with 
the  recorder  of  the  county  a  copy  of  the  writ,  togelher  with  a 
description  of  the  ^^operty  attached,  and  a  notice  that  it  is 
attached ;  and  by  leaving  a  similar  copy  of  the  writ,  description 
and  notice  witii  an  oocnpUnt  of  Uie  property,  if  there  is  one,  if 
not,  then  by  posting  the  same  in  a  conspicuous  place  on  the 
{NToperty  attached. 
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2.  Keal  property,  or  any  interest  therein,  belonging  to  the 
defendant,  and  held  by  any  other  person,  or  standing  on  the 
records  of  the  county  in  the  name  of  any  other  person,  must 
be  attached  by  filing  with  the  recorder  of  the  county  a  copy  of 
the  writ,  together  with  a  description  of  the  pcoj^erty  and  a 
notice  that  such  real  property  and  any  interest  of  the  defendant 
therein,  held  by  or  standing  in  the  name  of  such  other  person, 
naming  him,  are  attached ;  and  by  leaving  with  the  occupant, 
if  any,  and  with  such  other  person  or  his  agent,  if  known  and 
within  the  county,  or  at  the  residence  of  either  if  within  the 
county,  a  copy  of  the  writ,  with  a  similar  description  and  no- 
tice. If  there  is  no  occupant  of  the  px'operty,  a  copy  of 
the  writ,  together  with  such  description  and  notice,  must 
be  posted  in  a  conspicuous  place  upon  the  property.  The 
recorder  must  index  such  attachment  when  filed,  in  the 
names  both  of  the  defendant  and  of  the  person  by  whom  the 
property  is  held  or  in  whose  name  it  stands  on  the  records. 

3.  Personal  property,  capable  of  manual  delivery,  must  bo 
attached  by  taking  it  into  custody. 

4.  Stock  or  shares,  or  interest  in  stock  or  shares,  of  any 
corporation  or  company,  must  be  attached  by  leaving  with  the 
president,  or  other  head  of  the  same,  or  the  secretary,  cashier 
or  other  managing  agent  thereof,  a  copy  of  the  writ,  and  a 
notice  stating  that  the  stock  or  interest  of  the  defendant  is 
attached,  in  pursuance  of  such  writ. 

5.  Debts  and  credits,  and  other  personal  property,  not  capa- 
ble of  manual  delivery,  must  be  attached  by  leaving  with  the 
person  owning  such  debts,  or  having  in  his  possession,  or  under 
his  control,  such  credits  ajid  other  personal  property,  or  with 
his  agent,  a  copy  of  the  writ,  and  a  notice  that  the  debts  owing 
by  him  to  the  defendant,  on  the  credits  and  other  personal 
property  in  his  possession,  or  under  his  control,  belonging  to 
the  defendant,  are  attached  in  pursuance  of  such  writ. 

Stat.  1851, 69,  was  the  same,  except  the  subdivisions,  which  were  as 
follows: 

"  1.  Real  property  shall  be  attached  by  leaving  a  copy  of  the  writ  with 
the  oMupaat  thereof;  or  if  there  be  no  occupant,  by  posting  a  copy  in  a 
conspicnous  place  theceon,  and  filing  a  copy,  together  with  a  description 
of  the  property  attached*  with  the  recorder  of  the  county. 
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2.  Personal  inroperty,  oapable  of  manga!  deliveiy  ahall  be  attached  br 
taking  it  into  custody. 

3.  Stock  or  shares,  or  interest  in  stock  or  shares,  of  any  eoriwration 
or  company,  shall  be  attached  by  leaving  with  the  president,  or  other 
head  of  the  same,  or  the  secretary,  cashier  or  managing  agent  thereof,  a 
copy  of  the  writ,  and  a  notice  stating  the  stock  or  interest  of  the  defend- 
ant is  attached  in  pursuance  of  such  writ. 

4.  Debts  and  credits  and  other  i>ersozial  property,  not  capable  of  man> 
nal  delivery,  shall  be  attached  by  leaving  with  the  person  owing  such 
debt^  or  having  in  his  possession,  or  under  his  control,  such  credits,  or 
other  i>ersonal  property,  a  copy  of  the  writ,  and  a  notice  that  the  debts 
owing  by  him  to  the  defendant,  or  the  credits  and  other  personal  prop- 
erty in  his  possession  or  under  his  control,  belonging  to  the  defendant, 
ore  attached  in  pursuance  of  such  writ." 

Stat.  1862,  563,  contained  the  following  subdivisions: 

"1.  Real  property  standing  upon  the  records  of  the  county,  in  the 
name  of  the  defendant,  shall  be  attached,  by  leaving  a  copy  of  tho  writ 
with  an  occupant  thereof;  or,  if  there  be  no  occupant^  by  posting  a  copy 
in  a  conspicuous  place  thereon,  and  filing  a  copy,  together  with  a  des- 
cription of  the  property  attached,  with  the  recorder  of  the  county. 

2.  Real  property,  or  any  interest  therein,  belonging  to  tho  defendant, 
and  held  by  any  other  person,  or  standing  on  the  records  of  tho  county 
in  the  name  of  any  other  person,  shall  be  attached  by  leaving  with  such 
person,  or  his  agent,  a  copy  of  the  writ,  and  a  notice  that  such  real  prop- 
erty (giving  a  description  thereof),  and  any  interest  therein  belonging 
to  the  defendant,  are  attached  pursuant  to  such  writ,  and  filing  a  copy 
of  such  writ  and  notice  with  the  recorder  of  the  county,  and  leaving  a 
copy  of  such  writ  and  notice  with  an  occupant  of  such  property,  or  if 
there  be  no  occupant,  by  posting  a  copy  thereof  in  a  conspicuous  place 
thereon." 

The  third,'f ourth  and  fifth  subdivisionB  being  the  same  as  tho  second, 
third  and  fourth  of  stat.  1851. 

3  Oal.  363 :  7  Cal  162,  549 ;  11  Cal.  238,  262 ;  12  Oal.  539 ;  13  Cal.  335 ;  17  Cal. 
541 ;  19  Oal.  41 ;  29  Cal.  312. 359;  34  Cal.  697 ;  40  Cal.  409. 

$  640*.  #($  126.)  Upon  receiving  information  in  writing 
from  the  plaintiff  or  his  attorney,  that  any  person  has  in  his 
possession,  or  under  his  control,  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  is  owing  any  debt  to 
the  defendant,  the  sheriff  must  serve  upon  such  person  a  copy 
of  the  writ,  and  a  notice  that  such  credits,  or  other  property 
or  debts,  as  the  case  may  be,  ore  attached  in  pursuance  of 
such.  writ. 

M  Cal.  291 

$  544»  *  (^  127.)    All  persons  having  in  their  ixMsession,  or 
nikder  their  control,  any  credits  or  other  personal  property 
0.  o.  p.— 15 
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belon^^in^?  to  tho  defendant,  or  owinj  any  debts  to  the  defend- 
ant at  tbo  tima  of  83rvic3  upon  tliem  of  a  copy  of  the  writ  and 
notica,  a3  proridod  in  the  last  two  sections,  shall  bo,  unless 
sucli  property  ho  dolivered  up  or  transferred,  or  such  debts  bo 
paid  to  the  sheriff,  liable  to  the  plaintiff  for  the  amount  of 
such  credits,  property  or  debts,  until  the  attachment  be  dis- 
char/jed,  or  any  judgment  recovered  by  him  be  satisfied. 

2  Cal.  33;  3  Cal.  233;  5  CaL  118. 294;  U  Cal.  342;  21  CaL  122;  22  Gal.  667; 
34Cal.631;85Cal.3i8.  392 

$  545,  *  ($  123.)  Any  person  o^ving  debts  to  the  defendant, 
or  having  in  his  jsossession,  or  under  his  control,  any  credits 
or  other  personal  property  belonging  to  the  defendant,  may 
be  required  to  attend  before  the  court  or  judge,  or  a  referee 
appointed  by  the  court  or  judge,  and  be  examined  on  oath 
respecting  the  same.  The  defendant  may  also  be  required  to 
attend  for  the  purpose  of  giving  information  respecting  his 
property,  and  may  be  examined  on  oath.  The  court  or  judge 
may,  af  tef  such  examination,  order  personal  property,  capable 
of  manual  delivery,  to  be  delivered  to  the  sheriff  on  such 
terms  oa  may  bo  just,  having  reference  to  any  liens  thereon  or 
claims  against  the  same,  and  a  memorandum  to  be  given  of 
all  other  personal  property,  containing  the  amount  and 
description  thereof. 

Stat,  18.1\  197 :  Stat.  1891,  70,  omitted  the  words  "  or  a  referee  ap- 
xminted  by  tho  court  or  jndge.** 

3  Cal.  233;  40aL  409;  5  Cal  118;  6  CaL  16;  9  Cal.  282;  11  Cal.  343;  34 
Cal.  691. 

$  54C.  ♦  (^  129.)  The  sheriff  must  make  a  full  in^^ttitory 
of 'the  property  attached,  and  return  the  same  Tnth  the  writ. 
To  enable  him  to  make  such  return  as  to  debts  and  credits 
attached,  he  must  request,  at  the  time  of  service,  the  party 
owing  the  debt  or  having  the  credit  to  give  him  a  memoran- 
dum, stating  the  amount  and  description  of  each ;  and  if  such 
memorandum  be  refused,  he  must  return  tlie  fact  of  refusal 
with  the  writ.  The  party  refusing  to  give  the  memorandum 
may  be  required  to  pay  the  costs  of  any  proceedings  taken 
for  the  purpose  of  obtaining  information  respecting  thi^ 
unounts  and  deBcription  of  such  debt  or  credit. 
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$  547,  *  (^  130.)  If  any  of  the  property  attached  bo  perish- 
able, the  sheriff  mast  sell  the  sam3  in  tlio  msuincr  in  which 
snch  property  is  eold  on  execution.  The  proceeds,  and  other 
property  attached  by  him,  must  be  retained  by  him  to  answer 
any  judgment  that  may  be  recovered  in  the  action,  unless 
sooner  subjected  to  execution  ujwn  another  judgment  recov- 
ered prcviouH  to  the  issuing  of  the  attachment  Debts  and 
.credits  attached  may  bo  collected  by  him,  if  the  same  can  be 
done  without  suit.  The  sheriff's  receipt  is  a  sufficient  dis- 
charge for  the  amount  paid. 

(  54S.  *;  ^  65i.)  Whenever  property  has  been  talvcn  by  an 
oiBcer  under  a  writ  of  attachment,  and  it  is  mads  to  appear 
satisfactorily  to  the  court  or  a  judge  thereof,  or  a  county 
judge,  that  the  inter6::>t  of  the  parties  to  tho  action  wiU  be 
subserved  l)ya  sale  thereof,  the  court  or  judge  may  order  such 
property  to  bo  sold  in  tho  same  manner  a:i-  jDroperty  irj  sold 
under  an  execution,  and  tho  i^rocaedd  to  bo  deposited  in  the 
court,  to  abide  tho  judgment  in  the  action.  Such  order  can 
bo  made  only  upon  notice  to  tho  adverse  party  or  his  attorney,  . 
in  case  such  party  has  been  personally  served  with  a  summons 

in  the  action. 

Stat.  18)1, 73,  inserting  words  "ia  parauance  of  tho  provisions  of  said 
act,"  after  the  word  "  attachment." 

^  540.  *  ( 131 . )  If  any  personal  property  attached  be  claimed 
by  a  thirtl  person  as  his  property,  tho  sheriff  may  summon  a 
jury  of  six  men  to  try  the  validity  of  such  claim ;  and  such 
proceedings  shall  be  had  thereon,  with  the  lilwo  effect,  as  in 
case  of  a  claim  after  levy  upon  execution. 

8  CaL  227 :  34  Cai.  G29. 

^  550.  *;$  132.)  If  judgment  be  recovered  by  the  plaintiff, 
the  sheriff 'must  satisfy  tho  samo  out  of  the  property  attached 
by  liim  which  has  not  been  delivered  to  tho  defendant,  or  A 
chimant  as  hereinbefore  provided,  or  subjected  to  execution 
on  another  judgment  recovered  previous  to  the  issuing  of  the 
attachment,  if  it  be  sufficient  for  that  purpose : 

1.  By  paying  to  tho  plaintiff  the  ijroceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  as  shall  be  necessary  to  satisfy 
the  iudpcmcut. 
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2.  If  any  balance  remain  due,  and  an  execntion  shall  have 
been  issned  on  the  jndgment,  he  must  sell  under  the  execution 
BO  much  of  the  property,  real  or  personal,  as  may  be  necessary 
to  satisfy  the  balance,  if  enough  for  that  purpose  remain  in  his 
hands.  Notices  of  the  sales  must  be  given,  and  the  siUes  con- 
ducted  as  in  other  cases  of  sales  on  execution* 

8  Cal.  5T0 ;  23  Oal.  231 ;  33  Gal.  114. 

$  551.  *  ($  133.)  If,  after  selling  all  the  property  attached 
by  him  remaining  in  his  hands,  and  applying  the  proceeds,  * 
together  with  the  proceeds  of  any  debts  or  credits  collected  by 
him,  deducting  his  fees,  to  the  payment  of  the  judgment,  any 
balance  shall  remain  due,  the  sheriff  must  proceed  to  collect 
such  balance  as  upon  an  execution  in  other  cases.  Whenever 
the  indgment  shaU  have  been  paid,  the  sheriff,  upon  reasonable 
demand,  must  deliver  over  to  the  defendant  the  attached  prop- 
erty remaining  in  his  hands,  and  any  proceeds  of  the  property 
attached  unapplied  on  the  judgment. 

$  552.  *  (§  134.)  If  the  execution  be  returned  unsatisfied  in. 
whole  or  in  part,  the  plaintiff  may  prosecute  any  undertaking 
given  pursuant  to  section  five  hundred  and  forty  or  section  five 
hundred  and  fifty-five,  or  he  may  proceed  as  in  other  cases 
npon  the  return  of  an  execution. 

6  Cal.  277. 

$  553.  #  (§  135.)  If  the  defendant  recover  judgment  against 
the  plaintiff,  any  undertaking  received  in  the  action,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriff,  and  all 
the  property  attached  remaining  in  the  sheriff's  hands,  must 
be  delivered  to  the  defendant  or  his  agent ;  the  order  of  attach- 
ment shall  be  discharged,  and  the  property  released  therefrom. 

$  554%  #  (^  136.)  Whenever  the  defendant  has  apx)eared  in 
the  action,  he  may,  upon  reasonable  notice  to  the  plaintiff,  ap. 
ply  to  the  court  in  which  the  action  is  pending,  or  to  the  judge 
thereof,  or  to  a  coimty  judge,  for  an  order  to  discharge  the 
attachment,  wholly  or  in  part ;  and  upon  the  execution  of  the 
undertaking  mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  the  attachment  any  or 
all  of  the  property  attached,  and  all  of  the  property  so  released, 
and  all  of  the  proceeds  of  the  sales  thereof,  must  be  delivered 
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to  the  defendant,  upon  the  Jnstiacation  of  the  snretieB  on  the 
undertaking,  if  reqtured  by  the  plaintifT 

Stat.  18il,  71,  same  in  subeUmce,  omittioff  the  words  '*or  to- »  ooiwty 
judge : "  also,  '*  wholly  or  in  p»rt«" 

Stat.  185<.  61,  inserted  in  st^k.  1851.  "  or  to  a  oonnfy  Judge." 

Stat.  1863, 305^  same  as  abovf  lection  SM. 

^  555.  *  ($  137.)  Beforo  the  making  snch  order,  the  coiort 
or  judge  must  require  an  undertaking  on  behalf  of  the  defend- 
ant, by  at  least  two  snretiafl,  residents  and  freeholders  or  house- 
holders in  the  county,  to  the  effect  that  in  case  the  plaintiff  re- 
cover judgment  in  the  action,  defendant  will,  on  demand, 
redeliver  the  attached  property  so  released,  to  the  proper  officer, 
I  to  be  applied  to  the  pavfnent  of  the  judgment,  and  that  in  de- 

I  fault  thereof  the  defei^nt  and  sureties  will,  on  demand,  pay 

to  the  plaintiff  the  full  value  of  the  property  released.  The 
court  or  judge  making  such  order  may  fix  the  sum  for  which 
the  nndertaking  mast  be  executed,  and  if  necessary  in  fixing 
such  sum  to  knof^  the  value  of  the  property  released,  the  same 
may  be  appraised  by  three  disinterested  persons  to  be  appointed 
for  that  purpoie.  The  sureties  may  be  required  to  justify  be- 
fore the  cour^  or  judge,  and  the  property  attached  cannot  be 
released  fropi  the  attachment  withouttheir  justification,  if  the 
same  be  n^uired.   LXf-^io  0^  ^  0 

Stat.  1^,  72,  read :  *'  Upon  snoh  application  the  defendant  shall  de- 
liver to  ifao  court  or  judge  an  undertaking  executed  by  at  least  two 
snretief,  residents  and  freeholders  in  the  county,  to  the  effect  that  the 
suretjyts  will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  jndg- 
meql  that  may  be  recovered  against  the  defendant  in  the  action,  ftot  ex- 
oetdinff  t^®  B^^^™  specked  in  the  undertaking,  which  shall  be  sufficient 
tA  satisfy  the  amor.nt  claimed  by  the  plaintiff  in  his  complaint,  and  the 
|0Sts.  The  sureties  may  be  required  to  justify,  on  such  application  be- 
lore  the  judge  or  court,  and  the  property  attached  shall  not  be  released 
from  the  attachment  without  their  justification,  if  the  same  be  re- 
quired." 

Stat.  1854, 61,  inserted  in  1891,  the  words  "or  householder;  "also  words 
**in  favor  of  the  plaintiff"  instead  of  "against  the  defendant." 

Stat.  1863, 305,  some  as  above  section  555,  inserting  "  executed  by  the 
defendant  and"  instead  of  "  on  behalf  of  the  defendant  by." 

^tat.  1863-"-4, 44,  same  as  above  section  555. 

18Cal.339:26Cal.540. 

$  55C.#  (^  138.)  The  defendant  may,  also,  any  time  before 
be  time  for  uisweriag  expires,  apply,  on  motion,  upon  reason- 
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able  notice  to  the  plaintiff,  to  the  court  in  which  the  action  is 
brought,  or  to  the  judje  thereof,- or  to  a  county  judge,  that 
the  attachment  bo  discharged  on  the  ground  that  the  writ  was 
improperly  or  irregularly  issued.  IP^^  ,Q0^ 

Stat.  1851,  72,  contained  the  irords  "to  the  judge  wno  made  the  order, 
or  tke  court  in  which  the  action  is  brought,"  instead  of  "  to  the  court  in 
which  the  action  is  brou^rht,  or  to  a  judge  thereof  or  to  a  county  judge  ;'* 
also  omitted  "or  irregularly." 

Stat.  185i,  61,  omitted  words  "  or  irregularly  "  from  above  section  556. 

Stat.  1S5S,  153,  read:    "  In  all  cases  where  property  or  effects  shall  be 

attached,  the  defendant,  or  any  creditor  of  the  defendant,  interested, 

may  filo  a  plea,  in  the  nature  of  a  plea  in  abatement,  under  oath,  putting 

in  issue  the  truth  of  the  facta  alleged  in  the  affladant  on  which  the 

attachment  was  sued  out." 

Stat.  I860, 301,  same  as  above  section  556. 
10  Gal.  337. 

%  557.  4  ($  189.)  If  the  motion  be  made  apon  affidayifs  on 
the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  evidence,  in  addition  to 
those  on  which  the  attachment  was  made. 

Stat.  1856. 153,  read :  "  Upon  each  issue  the  plaintiff  shall  be  held  to 
prove  that  the  foots  alleged  by  him  in  said  affidavit,  as  the  grounds  of 
tbe  attachment,  existed  at  the  time  of  the  issuance  of  the  writ  of 
attach|,nent." 

Stat;  1860,  301,  and  1851,  72,  same  as  section  557. 

$  558.  #($  140.)  If,  upon  such  application,  it  satisfactorily 
appears  that  the  writ  of  attachment  was  improperly  or  irreg- 
ularly issued,  it  must  be  discharged. 

Stat.  1869. 302. 

Stat.  1851, 72,  omitted  the  words  "  or  irregularly." 

Stat.  1858, 154,  read:  "  If  the  issue  bo  found  against  the  plaintiff,  the 
attachment  shall  bo  dismissed  at  the  cost  of  the  plaintiff,  and  his  sure- 
ties shall  thereupon  bo  liablo  upon  the  bond  for  all  damages  sustained 
by  the  defendant,  in  consequence  of  the  issuing  of  the  attachment." 


Jl^H   -ij..    V     mi. 


%  559.  The  sheriff  must  return  the  writ  of  attachment  with 
the  summons,  if  issued  at  the  same  time;  otherwise,  witliin 
twenty  days  after  its  receipt,  with  a  certificate  of  his  proceed- 
ings indorsed  thereon,  or  attached  thereto;  76and  whenever  an 
order  has  been  made  discharging  or  releasing  an  attachment 
upon  real  property,  a  certified  copy  of  such  order  may  be  filed 
in  the  offices  of  the  county  recorders  in  which  the  notices  of 
attachment  have  been  filed,  and  be  indexed  in  like  manner^*. 
[Approved  March  8, 1876.] 
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CHAPTER  V. 


JIECEIVEES. 

SccxzQN  664. 

Api)oiiitment  of  receiver. 

665. 

Appointment  of  receivem  upon  dUuolatlon  of  cor- 

poration. 

666. 

Who  shall  not  be  appointed. 

667. 

Oath  and  undertaking. 

668. 

Powers  of  receivers. 

669. 

Investment  of  funds. 

^  564*  (N.  S.)  A  receiver  may  be  appointed  by  the  court 
in  which  an  action  is  pending,  or  by  the  jadge  thereof— 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase 
of  property,  or  by  a  creditor  to  subject  any  property  or  fund 
to  his  chum,  or  between  partners  or  others  jointly  owning  or 
interested  in  any  property  or  fund,  on  the  application  of  the 
plaintiff,  or  of  any  par^  whose  right  to  or  interest  in  the 
property  or  fund,  or  the  proceeds  thereof,  is  probable,  and 
where  it  is  shown  that  the  property  or  fund  is  in  danger  of  be- 
ing lost,  removed  or  materially  injured. 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it  appears 
that  the  mortgaged  property  is  in  danger  of  being  lost,  removed 
or  materially  injured,  or  that  the  condition  of  the  mortgage 
has  not  been  pei^ormed,  and  that  the  property  is  probably  in- 
sufficient to  discharge  the  mortgage  debt. 

3.  After  judgment,  to  carry  the  judgment  into  effect. 

4.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an  ap- 
peal, or  in  proceedings  in  aid  of  execution,  when  an  execution 
has  been  returned  unsatisfied,  or  when  the  judgment  debtor 
refuses  to  apply  his  property  in  satisfaction  of  the  judgment. 

5.  In  the  cases  when  a  corporation  has  been  dissolved,  or 
is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights. 

6.  In  all  other  cases  where  recjeivers  have  heretofore  been 
appointed  by  the  usages  of  courts  of  equity. 
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There  was  no  similar  provision  in  statute  of  1851. 

8tat.  185i,  Ci-2,  read:  "§143.  A  receiver  may  be  appointed  by  the 
conrt  in  which  the  action  is  pending,  or  by  a  judge  thereof: 

"1st.  Before  jud^nent,  provisionally,  on  the  application  of  either 
vptty  when  he  establishes  a  jprfma/ou^  richt  to  the  property,  or  to  an  in- 
terest in  the  property  (which)  is  the  subject  of  the  action,  and  which  is 
in  possession  of  an  adverse  party,  and  the  property  orits  rents  and  profits 
are  in  danger  of  being  lost  or  matarially  injured  or  impaired. 

"2d.  After  jadgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  tUie  pending  of  an  appeal ;  and, 

"3d.  In  such  other  cases  as  are  in  aooordance  with  the  practice  of 
courts  of  equity  jurisdiction." 

3  Cal.  333 ;  5  Cal.  494 ;  6  Oal.  99,  47^ ;  8  Oal.  336 ;  13  CaL  639 ;  16  Cal.  146 ; 
22  Cal.  191 :  25  Cal.  11 ;  26  Cal.  447 ;  35  CaL  4T6. 

$  565.  (§  N.  S.)  Upon  the  dissolution  of  any  corporation, 
the  district  conrt  of  the  county  in  which  the  corporation  car- 
ries on  its  business,  or  has  its  principal  place  of  business,  on 
application  of  any  creditor  of  the  corporation,  or  of  anystock- 
holder  or  member  thereof,  may  appoint  one  or  more  persons 
to  be  receivers  or  trustees  of  the  corporation,  to  take  charge  of 
the  estate  and  effects  thereof,  and  to  collect  the  debts  and  prop- 
erty due  and  belonging  to  the  corporation,  and  to  pay  the  out- 
standing debts  thereof,  and  to  diyide  the  moneys  and  other 
property  that  shaU  remain  over,  among  the  stockholders  or 
members. 

This  section  is  a  substitute  for  statute  ISM,  847,  §§  16  and  18,  and  stat* 
186^,  199,  §  2& 

$  566.  (N.  S.)  No  party,  or  attorney,. or  person  interested 
in  an  action,  can  be  appointed  receiver  therein.  C^f^,dO<^ 

$567.  (N.  S.)  Before  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  them  faithfully,  and  with  one  or 
more  sureties,  approved  by  the  court  or  judge,  execute  an  un" 
dertaking  to  such  person,  and  in  such  sum  as  the  court  or  judge 
may  direct,  to  the  effect  that  he  will  faithfully  discharge  the 
duties  of  receiver  in  the  action,  and  obey  the.  orders  of  the 
court  therein. 

Stat.  1851  contained  nothing  similar, 

$  568.  (N.  S.)  The  receiver  has,  under  the  control  of  the 
court,  power  to  bring  and  defend  actions  in  his  own  name,  as 
receiver ;  to  take  and  keep  possession  of  the  property,  to  re- 
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ceive  rents,  collect  debts,  to  compomid  'for  and  compromise 
the  same,  to  make  transfers,  and  generally  to  do  such  acts  re- 
specting the  prox>erty  as  the  conrt  may  authorize. 

Stat.  1851  contained  nothing  Bimilar. 

6Cal.4:5;30fi. 

§  569.  (N.  S.)  IHinds  in  the  hands  of  a  receiyer  may  be  in- 
Tested  upon  interest,  by  order  of  the  court ;  but  no  such  order 
can  be  made,  except  upon  the  consent  of  all  the  parties  to  the 
action. 

Stat.  1S51  contained  nothing  similar. 
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CHAPTER  VI. 

DEPOSIT  IN  COUET. 

Section  672.    Deposit  in  court. 

673.    Honey  paid  to  clerk  must  be  deposited  "with  county 

treasurer. 
574.    Manner  of  enforcing  the  order. 

$  573,  ($  112.)  When  it  is  admitted  by  the  pleading,  or 
shown  upon  the  examination  of  a  party,  that  ho  has  in  his  pos- 
session or  under  his  control  any  money  or  other  thing  capable 
of  delivery,  which,  being  the  subject  of  litigation,  is  held  by 
him  as  trustee  for  another  party,  or  which  belongs  or  is  due  to 
another  party,  the  court  may  order  tho  same,  upon  motion,  to 
be  deposited  in  court  or  delivered  to  such  party,  upon  such 
conditions  as  may  be  just,  subject  to  the  further  direction  of 
the  court. 

^  573.  If  the  money  is  deposited  in  court  it  must  be  paid 
to  the  clerk,  who  must  deposit  it  with  the  county  treasurer,  by 
him  to  be  held  subject  to  the  order  of  the  court.  For  the  safe 
keeping  of  the  money  deposited  with  him  the  treasurer  is  liable 
on  his  official  bond. 

Vtde,  statute  1863-'6i,  463. 

$  674.  (N.  S.)  Whenever,  in  the  exercise  of  its  authority,  a 
court  has  ordered  the  deposit  or  delivery  of  money  or  other 
thing,  and  the  order  is  disobeyed,  the  court,  beside  punishing 
the  disobedience,  may  make  an  order  requiring  the  sheriff  to 
take  the  money  or  thing  and  depositor  deliver  it  in  conformity 
with  the  direction  of  the  court. 


179 


TBIAL  AIO)  JT7DOMENT. 


i7T 


TITLE   VIII. 


OP  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 


Chapteb  I. 

ir. 
ni. 

IV. 

V. 

VI. 

vn. 
vni. 


Judgment  in  general. 

ji7dg3hent  upon  failure  to  answer. 

Issues — ^the  mode  of  trial  and  postponements. 

Trial  by  jury. 

Trial  bt  the  court. 

Of  references  and  trials  by  referees. 

Provisions  relating  to  trials  in  general. 

The  MANXES  or  arviNa  and  entering  judgment. 


CHAPTER  I. 


JUDGMENT  IN  GENERAL. 


SsoTiair  577. 
678. 
579. 

680. 
681. 
682. 


Judgment  defined. 

Judgment  may  be  for  or  against  one  of  the  parties. 
Judgment  may  be  against  one  party  and  action  pro- 
ceed as  to  others. 
The  relief  to  be  awarded  to  the  plaiotifl. 
Action  may  be  dismissed  or  nonsuit  entered. 
All  other  judgments  are  on  the  merits. 


$  577.  (^  144.)  A  Judgment  is  the  final  determination  of 
the  rights  of  the  parties  in  an  action  or  proceeding. 

Stat.  1851, 73,  added  words  "  and  may  be  entered  in  term  or  Tacation." 

1  Oal.  134;  9  CaL  173;  12  Cal.  467;  13  Cal.  51 ;  14  Cal.  117;  18  Cal.  625;  20 
Gal.  SO ;  21  Cal.  151 ;  27  Cal.  228 ;  28  Cal.  335 ;  31  Gal.  273 ;  33  Cal.  474 ;  Uahn 
vs.  KeUey,  34  CaL  391;  35  Cal.  550;  36  Cal.  230;  37  Cal.  282,  437,  458;  39 
CaL  639. 

Ejectment:  9  CaL  213;  14  Cal.  465;  18  CaL  106,  219;  22  Cal.  513, 645;  32 
Oal.  176;  35  Cal.  316;  36  CaL  625;  40  CaL  297. 

Bfleot  of  judgments  as  evidence:    See  §  1906. 
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$  678.  (^  145.)  Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaiutififs,  and  for  or  against  one  or  more 
of  several  defendants ;  and  it  may,  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves. 

1  Cal.  167 :  9  Cftl.  286 ;  18  Cal.  399, 402 ;  28  Gal.  26 ;  39  Cal.  412.  See  §  413. 

$  579.  (^  146.)  In  an  action  against  several  defendants, 
the  court  may,  in  its  discretion,  render  judgment  against  one 
or  more  of  them,  leaving  the  action  to  proceed  against  the 
others,  whenever  a  several  judgment  is  proper. 

28  Cal.  26;  29  Cal.  429. 

$  580,  ($  147.)  The  relief  granted  to  the  plaintiff,  if  there 
be  no  answer,  cannot  exceed  that  which  he  shall  have  demand- 
ed  in  his  complaint ;  but  in  any  other  case,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue. 

10  Cal.  299;  U  Cal.  19;  20  Cal.  91,  628;  22  Cal.  633, 651;  27  Cal.  102,  655;  28 
Cal.  289,  628;  29  Cal.  165;  30  .Cal.  530;  32  Cal.  639;  34  Cal.  76, 79;  37  Cal.  282- 

^  581.  (^  148.)  An  action  may  be  dismissed  or  a  judgment 
of  nonsuit  entered  in  the  following  cases : 

1.  By  the  plaintiff  himself,  at  any  time  before  trial,  upon 
the  payment  of  costs,  if  a  counter  claim  has  not  been  made. 
If  a  provisional  remedy  has  been  allowed,  the  undertaking 
must  thereupon  be  delivered  by  the  clerk  to  the  defendant, 
who  may  have  his  action  thereon. 

2.  By  either  party,  upon  the  written  consent  of  the  other. 

3.  By  the  court,  when  the  plaintiff  fails  to  appear  on  the 
trial,  and  the  defendant  appears  and  asks  for  the  dismissal. 

4.  By  the  court,  when,  upon  the  trial,  and  before  the  final 
submission  of  the  case,  the  plaintiff  abandons  it. 

5.  By  the  court,  upon  motion  of  the  defendant,  when,  upon 
the  trial,  the  plaintiff  fails  to  prove  a  sufficient  case  for  the 
jury. 

The  dismissal  mentioned  in  the  first  two  subdivisions  is 
made  by  an  entry  in  the  clerk's  register.  Judgment  may  ther^ 
upon  be  entered  accordingly. ^^i^  c  9  ?^?>f /^^^ 

1  Cal.  108, 125, 221 ;  3  Cal.  185 ;  4  Cal.  117 ;  8  VA.  291 ;  f  Cal.  268 ;  13  Cal. 
40,  637;  14  Cal.  576:  15 Cal. 387:  18  Cal.  76:  20 Cal.  »2.  ffifl:  nOal.  109. 463:  » 
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GU.fl9S;  27  0aL  410;  29  Gal.  147,  96f;  SI  Cal.  418,829;  82  GaL  488;  S3  GaL 
Ul;  S9  Cal.  221, 

^  682.     (^  149.)  In  every  case,  other  than  those  mentioned 
in  the  last  section,  judgment  most  be  rendered  on  the  merits. 


CHAPTER  n. 

JUDGMENT  UPON  FAILURE  TO  ANSWEB. 

8B0ZI0H  4(83%    In  what  cases  Judgment  may  be-  had  npon  the  failure 
of  the  defendant  to  answer. 

f  585.  ($  150.)  ifadgment  may  be  had,  if  the  defendant 
fiifl  to  answer  the  comphunt,  as  follows : 

1.  In  an  action  arising  upon  contract  for  the  recovery  of 
money  or  damages  only,  if  no  answer  has  been  filed  with  the 
derk  of  the  court  within  the  time  specified  in  the  summons, 
or  such  further  time  as  may  have  been  granted,  the  clerk,  upon 
application  of  the  plaintiff,  must  enter  the  default  of  the 
defendant,  and  immediately  thereafter  enter  judgment  for  the 
amount  specified  in  the  summons,  including  the  costs,  agains, 
the  defendant,  or  against  one  or  more  of  several  defendants 

.  in  the  cases  provided  for  in  section  four  hundred  and  foarteeu. 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the 
derk  of  the  court  within  the  time  specified  in  the  summons, 
or  such  further  time  as  may  have  been  granted,  the  clerk  must 
enter  the  default  of  the  defendant ;  and  thereafter  the  plaintiff 
may  apply  at  the  first  or  any  subsequent  term  of  the  court  fcr 
the  relief  demanded  in  the  complaint.  If  the  taking  of  an 
Moount,  or  the  proof  of  any  fact,  is  necessary  to  enable  the 
court  to  give  judgment,  or  to  carry  the  judgment  into  effect, 
the  oonrt  may  take  the  account  or  hear  the  proof;  or  may,  in 
its  discretion,  order  a  reference  for  that  purpose.  And  where 
the  aetibn  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  court  may  order  the  damages  to  be  assessed  by  a  jury ;  or 

o,  0.  p.— lo 
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if,  to  determine  {he  amoont  of  damages,  the  esuninatioa  of  a 
long  aoconnt  be  involved,  by  a  reference  as  above  provided. 

3.  In  aotions,  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time  for 
answering,  may,  upon  proof  of  the  publication,  and  that  no 
answer  has  been  filed,  apply  for  judgment ;  and  the  court  must 
thereupon  require  proof  to  be  made  of  the  demand  mentioned 
in  the  complaint ;  and  if  the  defendant  be  not  a  resident  of 
the  state,  must  require  the  plaintifif  or  his  agent  to  be  examined 
on  oath,  respecting  any  payments  that  have  been  made  to  the 
plaintiff,  or  to  any  one  for  his  use,  on  account  of  such  demand, 
and  may  render  judgment  for  the  amount  which  he  is  entitled 
to  recover. 

Stat.  1851, 74,  used  "designated  in  the  order  of  publication"  instead 
of  "  for  answering ; "  and  "  neoessary  "  for  **  involved." 

1  Gal.94;  2CaL241;  4  0al.254;  60al.  173;  9CaL  130;  10CaL44l,  SS&;  11 
OaL  250;  14 CaL  117, 210;  15 Cal.  23;  16 Oal.  381 ;  17  Cal.  564;  18 Oal.  420;  21 
Oal.  426;  27  Cal.  99, 102, 495;  28  CaL  212, 649, 688;  30  CaL  92,  192, 208. 590;  9h 
OaLSSS;  820aL  634;  34CaL85:  3ftO*L«7s  ITCU.46»;  40CW.4I9L 
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CHAPTER  III. 

ISSUES— THE  MODE  OF  TRIAL  AND  POSTPONEMENTS. 

Section  688.    Issae  defined,  and  the  different  kinds. 
C89.    Issue  of  law,  hovr  raised. 

690.  issue  of  fKt,  how  raised. 

691.  Issue  of  law,  how  tried. 

692.  Issue  of  fact,  how  tried.    When  issues  both  of  law 

and  fact,  the  former  to  be  first  disposed  of. 

693.  Clerk  must  enter  causes  on  the  calendar,  to  remain 

until  disposed  of. 

694.  Parties  may  bring  issue  to  trial. 

695.  Motion  to  postpone  a  trial  for  absence  of  testimony, 

requisites  of. 

696.  In  cases  of  adjournment  a  i>arty  may  have  the  testi- 

mony of  any  witnesi  taken. 

f  588.  (^  151.)  Issues  arise  upon  the  pleadings  when  a  fact 
or  conclusion  of  law  is  maintained  by  the  one  party  and  is  con- 
troverted by  the  other.    They  are  of  two  kinds  : 

1.  Of  law ;  and, 

2.  Of  fact. 

^  580.  (^  152.)  An  issue  of  law  arises  upon  a  dexnurreirto 
the  complaint  or  answer,  or  to  some  part  thereoL 

Stat.  1&54, 82. 

Stat.  1851, 74,  omitted  "or  answer.** 

f  500.     ($  153.)  An  issue  of  fact  arises— 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer ;  and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of  law 
is  joined  thereon. 

Stat.  1854, 62. 

Stat.  1851, 74,  omitted  "except  an  issue  of  law  is  joined  thereon." 

f  501.     (^  154.)  An  issue  of  law  must  be  tried  by  the.court, 
onless  it  is  referred  upon  consent. 
Stat.  1851, 74,  added  "  as  provided  in  chapter  YI  of  this  title." 

f  509.  ($  15r .)  An  issue  of  fact  must  be  tried  by  a  jury, 
tmless  a  jury  trial  is  waiv^,  or  a  reference  be  ordered,  as  pro- 
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vided  in  this  code.    Where  there  are  issues  both  of  law  aud 
fact,  the  issues  of  law  must  be  first  disposed  of.  Vc^  ^  ^O  -'^ 
Stat.  1851,  74,  inserted  "to  the  same  complaint,"  after  "law  and  fact.'' 
6  Cal.  122 ;  9  Cal.  251 ;  21  Cal.  425 ;  23  Cal.  335;  30  Gal.  511 ;  32  Cal.  208. 
Equity  cases :    4  Cal.  6 ;  5  Cal.  192 ;  8  Cal.  501 ;  16  CaL  249. 

$  593.  ($  1.56.)  The  clerk  must  enter  causes  upon  the  cal- 
endar of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  for  a  general  or  special  term,  if  not  tried 
or  heard  at  such  term,  must  remain  upon  the  calendar  from 
court  to  court,  until  finally  disposed  of. 

$  594.  ($  157.)  Either  party  may  bring  an  issue  to  trial  or 
to  a  hearing,  and  in  the  absence  of  the  adverse  party,  unless 
the  court,  for  good  cause,  otherwise  direct,  may  proceed  with 
his  case,  aud  talce  a  dismissal  of  the  action,  or  a  verdict  or 
judgment,  as  the  case  may  require, 

$  995.  (^  158.)  A  motion  to  postpone  a  trial  on  the  ground 
of  the  absence  of  evidence  can  only  be  made  upon  affidavit, 
showing  the  materiality  of  the  evidence  expected  to  be  obtained, 
and  that  due  diligence  has  been  used  to  procure  it.  The  court 
may  also  require  the  moving  party  to  state,  upon  affidavit,  the 
evidence  which  ho  expects  to  obtain ;  and  if  the  adverse  party 
thereupon  admit  that  such  evidence  would  be  given  and  that 
it  be  considered  as  actually  given  on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  must  not  be  postponed. 

1  Cal.  404;  2  Col.  183,  270;  3  Cal.  185;  6  Cal.  249;  7  Cal.  418;  8  Cal.  89;  9 
Cal.  211 ;  11  Cal.  21. 161 ;  14  Cal.  358,  419;  17  Cal.  123;  23  Cal.  156;  31  Cal.  95. 
218;  32  Cal.  102;  35  Cal.  552;  40  Cal.  468. 

$  596.  (^  664.)  The  party  obtaining  a  postponement  of  a 
trial  in  any  court  of  record  must,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such  ad- 
verse party,  who  is  in  attendance,  be  then  taken  by  deposition 
before  a  judge  or  clerk  of  the  court  in  which  the  case  is  pend- 
ing, or  before  such  notary  public  as  the  court  may  indicate, 
which  must  accordingly  be  done,  and  the  testimony  so  taken 
may  be  read  on  the  trial,  with  the  same  effect,  and  subject  to 
the  same  objections,  as  if  the  witnesses  were  produced. 

Stat.  1851,  contained  no  similar  provision. 

Stat.  1854, 73.  is  same  as  596. 
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CHAPTEB  IV. 

!CBIAL  BYJUBY, 

XL     CONDVOT  or  TBI  XKUL* 

so.  TBi'VBmor. 


ABTICLE  I. 

FOBMATION  OF  THE  -JX7B7.. 

Swxixnr  000-   Jnrjr.  how  dnwn. 

001.  ChallengeB.  Each  party  entltM  to -four  perempteocy 

challeogea. 

002.  Groxmda  of  challenge. 

003.  Challenges,  how  tiled. 

004.  Jury  to  he  awoxn. 

^  600.  ($  159.)  When  fhe  aotiott  is  called  for  trial  by  jtizy, 
the  clerk  ninst  draw  from  the  trial  jary  box  of  the  court  the 
iMllots  containing  the  names  of  the  jurors,  until  the  jury  is 
completed  or  the  ballots  are  exhausted. 

Stat.  1851. 79,  read :  "  When  the  action  is  called  for  trial  by  jury,  the 
dexk  shall  prepare  separate  ballots  coatauung  the  names  of  the  jorors 
sonunoned  who  have  appeared  and  not  been  excused,  and  deposit  them 
in  a  box.  He  shall  then  draw  from  ;the  box  twelve  names,  and  the  per- 
sons whose  names  are  drawn  shall  oonstitnte  the  jury.  If  the  ballots 
become  exhausted  hefore  the  jury  is  complete,  or  if  'from  any  canse  a 
juror  or  jurors  be  excused  or  discharged,  the  sheriff  shall  sumpion,  un- 
der (he  direction  of  the  court,  from  the  citizens  of  the  county  and  not 
from  bystanders,  so  many  qualified  persons  as  may  he  necessary  to  com- 
plete the  jury.  -  The  jury  shall  consist  of  twelve  persons,  unless  the 
parties  consent  to  a  less  number.  The  parties  may  consent  to  any  num- 
ber not  less  than  three.  Such  consent  shall  be  entered  by  the  clerk  in 
the  nunutes  of  the  triaL" 

ITCaLOn. 

^  601.     ($  161.)    Either  party  may  challenge  the  jurors,  but 

when  there  are  seyeral  parties  on  either  side,  they  must  join 

f      in  a  challenge  before  it  can  be  made.    The  challenges  are  to 

I 
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individual  jurors,  and  are  either  peremptory  or  for  cause. 

Each  party  is  entitled  to  four  peremptory  challenges.  ^'7^  3/0 
23  Oal.  375;  37  Cal.  679.  ' 

$  60^.  (^  162.)  Challenges  for  cause^may  be  taken  on  one 
or  more  of  the  following  grounds :  t^S  ^£       .  / 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this 
code  to  render  a  person  competent  as  a  juror. 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to  any 
party. 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and 
servant,  employer  and  clerk  or  principal  and  agent,  to  either 
party,  or  being  a  member  of  the  family  of  either  party,  or 
a  partner  in  business  with  either  party,  or  surdy  on  any  bdnd 
or  obligation  for  either  party. 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  previous 
trial  between  the  same  parties,  for  the  same  cause  of  action. 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the  action 
or  in  the  main  question  involved  in  the  action,  except  the  in- 
terest of  the  juror  as  a  member  or  citizen  of  a  municipal  cor- 
poration. 

6.  Having  formed  or  expressed  an  unqualified  opinion  or 
belief  as  to  the  merits  of  the  action. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing 
enmity  against,  or  bias  to,  either  party. 

Stat.  I860,  302,  read  "being  seourity'Vfor  "surety."  Stat.  1851.  76, 
omitted  the  words  "  except  the  interest  of  a  juror  as  a  member  or  citi- 
zen of  a  municipal  corporation." 

12  Cal.  483. 

SUB-DivisiON  4:  14  Cal.  167;  18  Oal.  106. 

SxTB-DivisiON  6:  1  Gal.  37 ;  11  Cal.  68;  16 OaL  128;  40 Cal.  269. 

Sub-division  7 :  5  Oal.  347 ;  38  Oal.  51. 

^  608.  ($  163.)  Challenges  for  cause  must  be  tried  by  the 
court.  The  juror  challenged  and  any  other  person  may  be 
examined  as  a  witness  on  the  trial  of  the  challenge. 

$604.  ($160.)  As  soon  as  the  jury  is  completed,  an  oath  must 
be  administered  to  the  jurors,  in  substance,  that  they  and  each 
of  them  will  well  and  truly  try  the  matter  in  issue  between 

-i,  the  plaintiff,  and ,  defendant,  and  a  true  verdict 

render  according  to  the  evidence. 

Stat.  1851, 75,  inserted  "  or  aifirmation  "  after  "oath." 
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ABTICLE  n. 

CONDUCT  OP  THE  TRIAL. 

BmxON  807.  Order  of  prooeedings  on  trial. 

606.  Charge  to  the  Jury.    Court  miut  famish  in  \nriting, 
npon  request,  the  points  of  law  contained  therein. 

609.  Special  instructions. 

610.  View  by  Jury  of  the  premises. 

611.  Admonition  when  Jury  i>ermitted  to  separate. 

612.  Jury  may  take  with  them  certain  pai>ers. 

613.  Deliheratlon  of  Jury,  how  conducted. 

614.  May  come  into  court  for  further  instructions. 

615.  Proceedings  in  case  a  Juror  become  sick. 

616.  When  prevented  fh>m  giving  verdict,  the  cause  may 

be  again  tried. 
617     While  Jury  are  absent,  court  may  adjourn  from  time 
to  time.    Sealed  verdict.    Final  at^oununent  dis- 
charges the  Jury. 

618.  Verdict,  how  declared.    Form  of.    Polling  the  Jury. 

619.  Proceedings  when  verdict  is  infonoal. 

(  607.  (^,  ^.)  "When  the  jury  has  been  sworn,  the  trial 
must  proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons  otheiwise  directs : 

1.  The  plaintiff  after  stating  the  issue  and  his  caee,  must 
produce  the  evidence  on  his  port. 

2.  The  defendant  may  then  open  his  defence,  and  offer  his 
evidence  in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting  evidence 
only,  unlee»  the  court,  for  good  reason,  in  furtberance  of  jus- 
tice, permit  them  to  offer  e'^idence  upon  their  original  case. 

4.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side  or  on  both  sides  without  argu- 
ment, the  plaintiff  must  commence  and  may  conclude  the 
argument. 

5.  If  several  defendants,  having  separate  defences  appear 
by  different  counsel,  the  court  must  determine  their  relative 
order  in  the  evidence  and  argument. 

6.  The  court  may  then  charge  the  jury. 
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$  e08.  ($  165.)  In  charging  the  jury  the  court  may  state  to 
ihem  all  matters  of  law  which  it  thinks  necessary  for  their 
information  in  giving  their  verdict ;  and,  if  it  state  the  testi- 
mony of  the  case,  it  must  inform  the  Jory  that  they  are  the 
exclusive  judges  of  all  questions  of  fact.  The  court  must 
furnish  to  either  party,  at  the  time,  upon  request,  a  statement 
in  writing  of  the  points  of  law  contained  in  the  charge;  or 
sign,  at  the  time,  a  statement  of  such  points  prepared  and  sub- 
mitted by  the  counsel  of  either  party. 

2  OaL  89;  6  Cftl.  119, 217, 433;  8  Cftl.  216,  27S,  390;  13  CaL  699;  16  GaL  78; 
17  CU.  123;  18  CU.  376;  190al.  143;  20 Oal.  56^  432;  23  Gal.  42;  23  Gal.  193. 
331;  24  GaL  18,33D;  2SGal.  197.470;  29 Gal.  656;  30 Gal.  312, 539, 630;  31  GaL 
116;  32  Gal.  231, 280;  36  GaL  255, 404;  38  GaL  362;  39 GaL  24, 673, 690. 

(  eoo.  (N.  8.)  Where  either  pavfy  asks  special  instruo- 
tions  to  be  given  to  the  jury,  the  court  must  cdther  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the  instruc- 
tion with  a  modification,  in  such  manner  that  it  may  distinctly 
appear  what  instructions  were  given  in  whole  or  in  part. 

2 GaL  172;  6  GaL  491 ;  8Gal. 87, 890;  18  GaL  172;  19  GaL  476,  683;  25  Gal. 
460;  27  G^.  607  30;  GaL  630;  32  GaL  280;  84  Gai.  106;  35  GaL  656;  36 GU. 
255;  37  GaL  154;  40  GaL  64S. 

(  61(K  (N.  S.)  When  in  the  opinion  of  the  court  it  is 
proper  for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material  fact 
occurred,  it  may  order  them  to  be  conducted,  in  a  body,  under 
the  charge  of  an  officer,  to  the  place,  which  shall  be  shown  to 
them  by  some  person  appointed  by  the  court  for  that  purpose. 
While  ^e  jury  are  thus  absent  no  person,  other  than  the  per- 
son so  appointed,  shall.speak  to  them  on  any  subject  connected 
with  the  trial. 

$  eitL  (N.  S.;  If  the  jury  are  permitted  to  separate, 
either  during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty  not 
to  converse  with,  or  suffer  themselves  to  be  addressed  by,  any 
other  person,  on  any  subject  of  the  trial,  and  that  it  is  their 
duty  not  to  form  or  express  an  opinion  thereon  until  the  case 
is  finally  submitted  to  them. 
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^  619.  (167.)  Upon  retirihg  for  delioeration  the  jury  may 
take  with  them  all  papers  (except  depositions)  which  have  been 
receiyed  as  evidence  in  the  cause,  or  copies  of  such  pskpen  as 
onght  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession ;  and  they  may  also  take  with 
them  notes  of  the  testimony  or  other  proceedings  on  the  trial, 
taken  by  themselves  or  any  of  them,  but  none  taken  by  any 
other  person. 

MCaU168. 

f  616.  ($  166.)  When  the  case,  is  finally  submitted  to  the 
jury,  they  may  decide  in  court  or  retire  for  deliberation.  If 
they  retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  officer,  until  they  agree  upon  a  ver- 
dict or  are  discharged  by  the  court.  Unless  by  order  of  the 
court,  the  officer  having  them  under  his  charge  must  not  suffer 
any  communication  to  be  made  to  them,  or  make  any  himself, 
except  to  ask  them  if  they  are  agreed  upon  their  verdict ;  and 
he  must  not,  before  their  verdict  is  rendered,  communicate  to 
any  person  the  state  of  their  deliberations,  or  the  verdict 
agreed  upon. 

Stat.  1851, 76.  read:  "  S 166.  After  hearing  the  charge,  the  jury  ina7 
either  decide  in  court,  or  retire  for  deliberation.  If  they  retire,  they 
shall  be  kept  together  in  a  room  i)royided  for  them,  or  some  other  con- 
venient place,  under  the  charge  of  one  or  more  offloers,  until  they  agree 
upon  their  verdict,  or  are  discharged  by  the  court.  The  officer  shall,  to 
thejntmost  of  his  ability,  keep  the  jury  together  separate  from  other 
persons;  he  shall  not  suffer  any  communication  to  be  made  to  them,  or 
make  any  himself,  unless  by  order  of  the  court,  except  to  ask  them  if 
they  have  agreed  upon  their  verdict ;  and  he  shall  not,  before  the  verdict 
is  rendered,  communicate  to  any  person  the  state  of  their  deliberations, 
or  the  verdict  agreed  upon." 

$  614U  ($  163.)  After  the  jury  have  retired  for  deliberation^ 
if  there  be  a  disagreement  between  them  as  to  any  part  of  the 
testimony,  or  if  they  desire  to  be  informed  of  any  point  of  law 
arising  in  the  cause,  they  may  require  the  officer  to  conduct 
them  into  court.  Upon  their  being  brought  into  court,  the 
information  required  must  be  given  in  the  presence  of,  or  after 
notice  to,  the  parties  or  counsel. 

ftOal.l4& 
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$  615.  ($  164.)  If,  after  the  impanelling  of  the  jury,  and 
before  verdict,  a  juror  become  sick,  so  as  to  be  unable  to 
perform  his  duty,  the  court  may  order  him  to  be  discharged. 
Ii\  that  case  the  trial  may  proceed  with  the  ot!ber  jurors,  or 
another  juror  may  be  sworn  and  the  trial  begin  anew ;  or  the 
jury  may  be  discharged  and  a  new  jury  then  or  afterwards 
impanelled. 

Stat.  1851, 76,  iu«d  words  '*  a  new  jury'*  instead  of  "  another  joror." 

$  616.  ($  169.)  In  all  cases  where  the  jury  are  discharged, 
or  prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the  cause 
is  submitted  to  them,  the  action  may  be  again  tried  imme- 
diately, or  at  tk.  future  time,  as  the  court  may  direct. 

$  61t.  ($  170.)  While  the  jury  are  absent  the  court  may 
adjourn,  from  time  to  time,  in  respect  to  other  business  ;  but 
it  is  nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury,  until  a  verdict  is  rendered  or  the 
jury  discharged.  The  court  may  direct  the  jury  to  bring  in  a 
sealed  verdict,  at  the  opening  of  the  court,  in  case  of  an  agree- 
ment during  a  recess  or  adjournment  for  the  day.  A  final 
BMljournment  of  the  court  for  the  term  discharges  the  jury. 

12CaL483. 

$  618.    When  the  jury  have  agreed  upon  their  verdict,  they 

must  be  conducted  into  conrt,  their  names  called  by  the  clerk» 

and  the  verdict  rendered  by  their  foreman.    The  verdict  must 

be  in  writing,  signed  by  the  foreman,  and  must  be  read  by  the 

clerk  to  the  jury,  and  the  inquiry  made  whether  it  is  their 

verdict.    If  any  juror  disagrees,  they  most  be  sent  out  again ; 

but  if  no  disagreement  be  expressed,  and  neither  party  requires 

the  jury  to  be  poUedy  the  verdict  is  complete  and  the  jury  dis- 

eharged  from  the  case.    Either  party  may  require  the  jury  to 

be  polled,  which  is  done  by  the  court  or  clerk  asking  each 

juror  if  it  is  his  verdict.    If  any  one  answer  in  the  negative, 

the  jury  must  again  be  sent  oui   ' 
Vide  S  619  and  note. 
aO  OaL  69. 
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^  61A.  When  the  yerdict  is  uinotmoed,  if  it  is  informal  or 
iDsnffident  in  not  oovering  the  isane  sabmitted,  itWy  be  oor- 
leeted  by  the  jury  under  the  advice  of  the  coort,  or  the  Jnry 
may  be  again  sent  oat. 

IS  €18  »ad  619  oonUin  ih«  subitanoe  of  SMtioM  171, 172, 171  stet.  ISO, 
77,  except  tliat  the  Utter  did  not  toquire  the  Teidiot  to  be  in  writiiv; 
and  the  foreman  delirered  the  Terdiot  in  responae  to  the  inqnii7  of  tho 
eleik,  to  which  the  joxy  then  aaaented;  it  also  required  the  oleik  te> 
record  the  verdiet  immediatelj,  before  readint  II  to  the  jvxy. 

S€U.]iBI^»4:  SOaLltl;  40al.98l;  UObL  1611 
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ARTICLE  nL 

THE  VERDICT. 

fiBOTxoN  624.    Qeneral  and  special  verdicts  defined. 

625.  When  a  general  or  special  verdict  may  be  rendered. 

626.  Verdict  in  actions  for  recovery  of  money  or  on  estab- 

lishing counter  claim. 
627     Verdict  in  actions  for  the  recovery  of  spedfie  personal 

property. 
628.    Entry  of  verdict. 

$  684.  ($  174.)  The  verdict  of  a  jury  is  either  general  or 
special.  A  general  verdict  is  that  by  which  they  pronounce 
generally  upon  all  or  any  of  the  issueg,  eitheni  in  favor  of  the 
plaintiff  or  defendant ;  a  special  verdict  is  that  by  which  the 
jury  find  the  facts  only,  leaving  the  judgment  to  the  court. 
The  special  verdict  must  present  the  conclusions  of  fact  as 
established  by  the  evidence,  and  not  the  evidence  to  prove 
them ;  and  those  conclusions  of  fact  must  be  so  presented,  as 
that  nothing  shall  remain  to  the  court  but  to  draw  from  them 
conclusions  of  law. 

15  CaL  161 ;  25  Cal.  479;  38  Oal.  S07 ;  40  Cal.  418. 

Special  yerdictB :  16  Cal.  118 ;  19  Cal.  1«I ;  23  Cal.  482 

$  6d5.  (^  175.)  In  an*  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases  the 
court  may  direct  the  jury  to  find  a  special  verdict  in  writing, 
upon  all  or  any  of  the  issues,  and  in  all  cases  may  instruct 
them,  if  they  render  a  general  verdict,  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing,  and  may  direct  a 
written  finding  thereon.  The  special  verdict  or  finding  must 
be  filed  with  the  derk  and  entered  upon  the  minutes.  Where 
a  special  finding  of  facts  is  inconsistent  with  the  general  ver- 
dict, the  former  controls  the  latter,  and  the  court  must  give 
judgment  accordingly. 

Stat.  1851, 78,  read:  "  The  oonrt  may  instmet  the  jniy  to  find  a  epaelal 
verdict ;  -vrhen  not  so  instructed,  the  verdict  shall  be  general." 

SUt.  1854, 62,  same  as  625. 

3CaLJ86;  40aL6;  aOOaLSS?;  23 OaL  488;  27 CaL 360;  310aL9S. 
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^  6^6.  (}  176.)  'When  a  verdict  is  found  for  the  plaintiff, 
in  an  action  for  the  recovery  of  money,  or  for  the  defendant, 
when  a  counter  claim  for  the  recovery  of  money  is  established, 
exceeding  the  amount  of  the  plaintiff's  claim  as  established, 
the  jury  must  also  find  the  amount  of  the  recovery. 

(  eS7«  ($  1T7.)  In  an  action  for  the  recovery  of  specific 
personal  property,  if  the  property  has  not  been  delivered  to 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  return 
thereof,  the  jury,  if  their  verdict  be  in  favor  of  the  plaintiff, 
or  if,  being  in  favor  of  defendant,  they  also  find  that  he  is 
entitled  to  a  return  thereof,  must  find  the  value  of  the  prop- 
erty, and  may,  at  the  same  time,  assess  the  damages,  if  any 
are  claimed  in  the  complaint  or  answer,  which  the  prevailing 
party  has  sustained  by  reason  of  the  taking  or  detention  of 

such  property,  ^^^j^.  ^// 
TCkL  56;  8  OaL  416;  21  OaL  274;  24  Oal.  117. 

^  638.  (^  178.)  Upon  receiving  a  verdict,  an  entry  must 
he  made  by  the  derk  in  the  minutes  of  the  court,  specifying 
the  time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  special  verdict  is 
found,  either  the  judgment  rendered  thereon,  or  if  the  case  be 
reserved  for  argument  or  further  consideration,  the  order 
thus  reserving  it. 
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CHAPTER  V. 

TRIAL  BT  THE  COURT. 

Sboiioh  631.    When  and  hovr  trial  by  jury  may  be  -waived. 

C32.    Upon  trial  by  court  decision  to  be  in  -writing  and  filed 
within  twenty  days. 

633.  Facts  found  and  conclnsions  of  law  must  be  sepav* 

ately  stated.   Judgment  on. 

634.  Findings  may  be  waived,  how. 

635.  Findings,  how  prepared. 

63S.    Proceedings  after  determination  ot  Issue  of  law. 

^  631.  ($  179.)  Trial  by  jury  may  be  waived  by  the  eev- 
eral  parties  to  an  issue  of  fact,  in  actions  arising  on  contract^ 
and  with  the  assent  of  the  court  in  other  actions,  in  the  man- 
ner following:  t^'^'^ ^V f 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with 
the  clerk. 

3.  By  oral  consent,  in  open  court,  entered  in  the  minutes. 
The  court  may  prescribe  by  rule  what  shall  be  deemed  a 

waiver  in  other  cases. 

2  Cal.  92, 245;  5Cal.  112,  192,  294;  15  CaL  28;  16  Oal.  249;  19CaL  110;  81 
CaL248;30Cal.  512. 

Sub-division  1 :  10  CaL  178 ;  IS  Oal.  432 ;  18  CaL  409l 

(  639.  Upon  the  trial  of  a  question  of  fact  by  the  court,  its 
decision  must  be  given  in  writing  and  filed  with  the  clerk 
-within  twenty  days  after  the  cause  is  sv^tymiUed  for  decisiony 
and  unless  the  decision  is  filed  voiOwn  that  time  the  action  must 
again  he  tried,  ^/jj^-^  ,Q  f^ 

nie  §  633  and  note. 

$  633.  In  giving  the  decision,  the  facts  found  and  the  con- 
clusions of  law  must  be  separately  stated.  Judgment  upon 
the  decision  must  be  entered  accordingly. 

Stat.  1651,  78,  S 180,  was  in  snbstanoe,  sections  632-3,  using  "ten," 
instead  of  "twenty; "  and  "  trial  took  place,"  instead  of  " caase  is  snb- 
mitted  for  decision ; "  and  omitting  the  balance  of  the  UaUdaed  words. 
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Stat  186»-*06,  844»  zvad :  *'  CTpon  a  trial  of  issue  of  fact  by  the  court, 
judgment  shall  be  entered  in  accordance  'with  the  finding  of  the  court, 
and  the  finding,  if  required  by  either  party,  shall  be  reduced  to  vrriting 
and  filed  with  the  clerk.  In  the  finding  filed,  the  facts  found  and  the 
conclusions  of  law  shall  be  separately  stated.  In  such  cases  no  judg- 
ment shall  be  reversed  on  appeal  for  want  of  a  finding  in  writing  at  the 
instance  of  any  party  who,  at  the  time  of  the  submission  of  tho  cause, 
shall  not  have  requested  a  finding  in  writing,  and  had  such  request  en- 
tered in  tho  minutes  of  the  court;  nor  in  cases  tried  by  the  court  by  a 
commissioner  or  referee  shall  the  judgment  be  reversed  on  appeal  for 
defects  in  the  finding,  unless  exceptions  be  made  in  the  court  below  for 
a  defect  in  the  finding;  an<V  in  cases  of  exceptions  for  defective  findings 
the  particular  jioint  or  issvo  upon  which  tho  party  requires  a  finding  to 
be  made,  or  the  particular  defect  to  be  remedied,  shall  be  Bpocifloally 
and  particularly  designated ;  and  ujion  failure  of  the  court  to  remedy, 
or  when  tried  by  a  commissioner  or  referee,  to  cause  to  bo  remedied, 
by  such  commissioner  oi  referee  the  alleged  defect,  tho  party  moving 
■hall  be  entitled  to  his  oxoeptions,  and  the  same  shall  be  settled  b/  the 
judge  as  in  other  cases;  jrwoieled,  that  such  exceptions  shall  be  filed  in 
the  oonrt  and  served  on  the  attorney  of  the  adverse  party  within  five 
daiys  after  receiving  from  or  giving  to  the  adverse  party  written  notice 
of  the  filing  of  the  finding ;  provided,  that  when  any  cause  is  tried  and 
submitted  upon  a  written  statement  of  facts,  agreed  to  by  the  parties 
or  their  attomeys,^uoh  statement  shall  have  the  effect  of  a  special  ver- 
diot  or  finding  of  facts,  and  judgment  shall  be  pronounced  thereon  as 
upon  a  special  verdict  ot  finding  of  facts;  and  in  such  case,  no  finding 
of  facts  shall  be  made  unless  such  statement  shall  fail  to  embrace  all 
the  facts  proved  and  in  issue,  in  which  case  any  additional  foot  may  be 
found  upon  evidence  wLich  is  not  repugnant  to  the  agreed  statement." 
See  authorities  under  section  63S. 

$  634.  (N.  S.)  Findings  of  £act  xnay  be  waived  by  the 
sereral  partieB  to  an  issue  of  fact 

1.  By  failing  to  appear  at  the  trial. 

2.  By  consent  in  writing,  filed  with  the  clerk. 

3.  By  oral  consent  in  open  court,  entered  upon  the  minutes. 

(  685.  >l^.  8.)  At  tlte  time  thocause  is  submitted,  the  judge 
may  direct  either  or  both  of  the  parties  to  prepare  findings  of 
fact,  unles  they  have  been  waived,  and  when  so  directed,  tho 
party  must  within  two  d^yB  prepare  and  serve  upon  his  adver- 
saiy,  and  submit  to  the  judge  such  findings,  and  may  within 
two  days  thereafter  briefly  suggest  in  writing  to  tho  judge  why 
he  desires  findings  upon  the  points  included  within  the  findings 
prepared  by  himself,  or  why  he  objects  to  flndings  upon  the 
points  included  within  the  findings  prepared  by  his  adversary. 

^  635.     Section  686  of  the  code  of  civil  procedure  is  hereby 
repealed.     [In  eflfect  April  3,  1876.] 
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The  judge  may  adopt,  modify  or  reject  the  findings  bo  submit- 
ted. If,  at  the  time  of  the  submission  of  the  cause,  the  judge 
does  not  direct  the  preparation  of  findings,  or  if  none  are 
prepared  and  submitted  within  the  time  prescribed,  or  those 
prepared  are  j^jected,  then  he  must  himself  prepare  the 
findings.  c^^>ft§    5/*^ 

7  Cal.  2riS ;  8  Cal.  445 ;  12  Cal.  403 ;  16  Cal.  103 ;  19  Cal.  101 ;  25  Cal.  587 ;  27 
Cal.  110;  28  Cal.  233.  391,591;  39  CaL  227,  402;  31  Cal.  154,  211,242;  33  CaL 
237,  469;  31  Cal.  221,  506;  35  Cal.  30,  346,  556;  36  Cal.  197;  38  Cal.  575, 666;  39 
Cal.  262;  40  Cal.  267. 

$  G3G.  (^  181.)  On  a  judgment  for  the  plaintiff  upon  an 
issue  of  law,  he  may  proceed  in  the  manner  prescribed  by  the 
first  two  subdivisions  of  section  five  hundred  «nd  eighty-five, 
upon  the  failure  of  the  defendant  to  answer.  If  judgment  be 
for  the  defendant  upon  an  issue  of  law,  and  the  taking  of  an 
account  or  the  proof  of  any  fact  be  necessary  to  enable  the 
court  to  complete  the  judgment,  a  reference  may  be  ordered  as 
in  that  section  provided. 

Stat.  1831, 79,  fi  181,  read:  "  On  a  judgment  upon  an  issue  of  law,  if 
the  taking  of  an  aooount  bo  necessary  to  enable  the  court  to  oomplettt 
the  judgment,  A  reference  may  ^  ordered." 
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CHAPTER  VL 

OP  REFERENCES  AND  TRIALS  BY  REFEREES. 

Bectiom  638.  Beference  ordered  upon  agreement  of    parties,  in 
-what  cases. 

639.  Beference  ordered  on  motion,  in  what  cases. 

640.  Number  of  referees,  qualifications,  etc. 

641.  Either  party  may  object.    Grounds  of  olJtJection. 

642.  Objections,  how  disposed  of. 

643.  Beferees  to  report -within  ten  days.    Effect  of.    How 

excepted  to,  efo. 

644.  Effect  of  referees'  finding. 

645.  How  excepted  to,  etc. 

(  638.  ($  182.)  A  reference  may  be  ordered  upon  the 
agreement  of  the  parties  filed  with  the  clerk  or  entered  in-the 
minutes: 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceeding, 
whether  of  fact  or  of  law,  and  to  report  a  finding  and  judgment 
thereon. 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to  deter- 
mine an  action  or  proceeding. 

Stat.  186i>-'6,  845.  read  "to  proceed  and  delermine  the  earn"  instead  of 
"determine  an  action  or  proceeding."  Stat.  1B31,  79,  used  the  words 
"proceed  and  determine  the  case  "  instead  of  "  determine  on  action  or 
proceeding"  in  subdivision  2 ;  also  omitted  "finding  and. " 

1  Cal.  336;  2  CaL  92, 122,  261:  4  Cal.  1 ;  9  Cal.  353;  20  Cal.  S2;  24  Cal.  425; 
85  Cal.  549. 

f  639.  ($183.)  When  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  either,  or  of  its  own  motion, 
direct  a  reference  in  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  requires  the  cxamina- 
tion  of  a  long  account  on  either  side ;  in  which  case  the  ref- 
erees may  be  directed  to  hear  and  decide  the  whole  issue,  or 
report  upon  any  specific  question  of  fact  involved  therein. 

2.  Wluju  the  taking  of  an  account  is  necessary  for  the  in- 
formation of  the  court  before  judgment,  or  for  carrying  a 
judgment  or  order  into  effect. 
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8.  When  a  question  of  fact,  other  than  upon  the  pleadings, 
arises  upon  motion  or  otherwise,  in  any  stage  of  the  action. 

4.  When  it  is  necessary  for  the  information  of  the  court  in  a 
special  proceeding. 

1  Cal.  336;  2  Cal.  245;  19  OaU  140;  24  Cal.  425;  28  Oal.  301 ;  32  Oal.  397. 

$  640.  (^  184.)  A  reference  may  be  ordered  [to  any  person 
or  persons,  not  exceeding  three,  agreed  upon  by  the  parties. 
If  the  parties  do  not  agree,  the  court  or  judge  must  appoint 
one  or  more  referees,  not  exceeding  three,  who  reside  in  the 
county  in  which  tbe  action  or  proceeding  is  triable,  and  against 
whom  there  is  no  legal  objection,  or  the  reference  may  be  made 
to  a  court  commissioner  of  the  county  where  the  cause  is 
pending. 

Stat.  1865-'6, 845;  stat.  1851, 79,  omitted  the  last  clause. 

$  641.  (^  185.)  Either  pariy  may  object  to  the  appointment 
of  any  person  as  referee,  on  one  or  more  of  the  following 
grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  bj  statute 
to  render  a  person  competent  as  a  juror. 

2.  Consanguinity  or  affinity,  within  the  third -degree,  to 
either  party. 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent,  to 
either  party ;  or  being  a  member  of  the  family  of  either  party ; 
or  a  partner  in  business  with  either  party ;  oi  being  security 
on  any  bond  or  obligation  for  either  party. 

4.  Haying  served  as  a  juror  or  been  a  witness  on  any  trial 
between  the  same  parties,  for  the  same  cause  of  action. 

5.  Interest  on  the  part  of  such  person  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action. 

6.  Having  formed  or  expressed  an  ^unqualified  opinion  or 
belief  as  to  the  merits  of  the  action. 

7.  The  existence  of  a  state  of  mind  in  such  person  eTinoing 
enmity  against  or  bias  to  either  party. 

$  642.  (^  186.)  The  objections  taken  to  the  appointment 
of  any  person  as  referee  must  be  heard  and  disposed  of  by  the 
court.  Affidavits  may  be  read  and  witnesses  examined  as  to 
such  objections. 


199  TBIAL  BY  BEFEBEES.  $$  0:S«-Os^ 

Stot.  1851,  M,  read  "any  penon  examined  as  a  witneas"  instead  of 
**  witnesses  examined.'* 

^  643.  (5  1S7.J  The  referees  or  commissioner  must  report 
their  findings  in  writing  to  the  court,  within  twenty  days  after 
the  testimony  is  closed,  and  the  fabts  found  and  conclusions  of 
law  must  be  separately  stated  therein. 

1  Gal.  48;  2  Cal.  72,  122.  322;  3  Cal.  406;  ft  CaL  90.  22S,  430*  7  CaL  £0;  9 
GaL  213;  22  Gal.  471 ;  30  Gal.  260;  31  Gal.  333;  32  Gal.  397. 

(  644^  ($  187. )  The  finding  of  the  referee  or  commissioner  vq>- 
on  the  whole  issue  must  stand  as  the  finding  of  the  court,  and 
upon  filing  of  th6  finding  with  the  the  clerk  of  the  court* 
judgment  may  be  entered  thereon  in  the  same  manner  as  if  the 
action  had  bc^  tried  by  the  court. 

$  645.  ( $  187. )  The  finding  of  the  referees  or  commissioner 
may  be  excepted  to  and  rey  iewed  in  like  manner  as  if  made  by  the 
court.  When  the  reference  is  to  report  the  facts,  the  finding 
reported  has  the  effect  of  a  special  yerdict. 

Stat.  1851, 80,  read :  "  The  referees  shall  make  their  report  \vithin  ten 
days  after  the  testimony  before  them  is  dosed.  Their  report  apon  the 
whole  issne  shall  stand  as  the  decision  of  the  conrt,  and  npon  filin^r  the 
report  with  the  clerk  of  the  court,  judgment  may  be  entered  thereon,  in 
the  same  manner  as  if  the  action  had  been  tried  by  the  court.  The  de- 
cision of  the  referees  may  bo  excepted  to  and  reviewed  in  like  manner 
as  if  made  by  the  court.  When  the  reference  is  to  rex>ort  the  facts,  the 
report  shall  have  the  effect  of  a  special  verdict.'* 

Stat.  1865-e.  845,  same  as  f  643,  insertins  ^en  "  instead  of  "  twenty" ; 
ibo  the  words  "  or  within  such  further  time  u  maar  be  allowed,  hy  the 
sowt  **  after  woird  *'  da^B,**- 


V* 
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OHAPTEE  VII. 

PROVISIONb  BELATING  TO  TRIALS  IN  GENERAL. 

j^BUCMl     I.     EXCEPTIONB. 

n.    New  tbialb. 


;  ARTICLE    I. 

EXCEPTIONS, 

SBciiOH646.    Exceptions  may  be  taken.    Time^hen  taken,>etc 

647.  What  deemed  excepted  to. 

648.  Exception,  form  of . 

64D.    Exceptions  signed  by  judge  and  filed  \rtth  clerk. 

650.  Exceptions  not  presented  at  time  of  ruling.    Nouce 

to  adverse  party,  how  settled  upon,  etc. 

651.  Exceptions  after  judgment,  etc. 

652.  When  exception  is  refused.  appUcation  to  supreme 

,  etc. 


$  646.     An  exception  is  an  objection  upon  a  matter  of  law 

*^^/  to  a  decision 'Smade,  either  before  or  after  judgment,  by  a 

y  J/,  court,  tribunal,  judge,  or  other  judicial  officer'*,  in  an  axjtion 

or  proceeding.    The  exception  must  be  taken  at  the  time  the 

decision  is  made,   except  as  providefl  in  $647.    [Approved 

AprU  3, 1876— in  effect  June  1, 187G.] 

2  Cal.  122;5Cal.339,149,  478;tCal.38,423;  12Cal.243;  16  Cal.  184,683; 

.   „.    ,^   ^^-.  ^fif^trPnl  170- ^'>^''^   304:  31  Cal  Wl  6ft2; 

$  64T.  2?The  verdict  of  the  jury,  the  final  decision  in  an 
action  or  proceeding,  an  interlocutory  order  or  decision, 
finally  determining  the  rights  of  the  parties,  or  some  of  them; 
an  order  or  decision  from  which  an  appeal  may  be  taken;  an 
order  sustaining  or  overruling  a  demurrer,  allowing  or  refus- 
ing to  allow  an  amendment  to  a  pleading,  striking  out  a  plead- 
ing or  a  portion  thereof,  refusing  a  continuance;  an  order 
made  upon  ex  parte  application,  and  an  order  or  decision 
made  in  the  absence  of  a  party,  are  deemed  to  have  been  ex- 
cepted to'*.     [Approved  April  3— in  effect  June  1 ,  1876. 1 
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$  648.     No  particular  form  of  exception  is  reqniredTbut  ' 
when  the  exception  is  to  the  yerdict  or  decision,  upon  the 

ground  of  the  insufficiency  of  the  evidence  to  justify  it,  the 
objection  must  specify  the  particulars  in  which  such  evidence 

,         is  alleged  to  be  insufficient    The  objection  must  be  stated 
with  so  much  of  the  evidence  or  other  matter  as  is  necessary 

I  to  explain  it,  and  no  more,    ^eonly  the  substance  of  the  re- 

porter's notes  of  the  evidence  shall  be  stated.  Documents  on 
file  in  the  action  or  proceeding  may  be  copied,  or  the  sub- 
stance thereof  stated,  or  a  reference  thereto,  sufficient  to  iden- 
tify them,  may  be  made.'e  [Approved  April  3,  1876— in  effect 
Junel,  1876.1 

"  --V.1  io^bainsufficient. 

«me  the  decision  is  mlde  "nd  .fJ  1f^  ^°'  "«'««»«'".  «t  the 
be  signed  by  the  jud^rdlld tiShf ',"?  "'"^''- «'='^' 
decision  excepted  to  is  made  bv^Z-,  ^  "^^''^  ^»'«''  ^e 
or  by  a  judicial  officer  'he  bfll  .^  """^  "*"'  "■*»  »  """rt. 
rented  to,  and  scttled^d  sL'n  T^"""^  «''«»  ^  P«^ 
,        [Approved  April  3-in"&rne\  wV,"'""''  "^  °«'-'"' 

a  bill  coutaining  the  excepuou»,  u*  ^ 

any  rulmg  had  up  to  the  time  of  the  entry  of  judgment,  may, 
upon  one  day's  notice  to  the  adverse  party,  at  any  time  after 
such  ruling  is  made  and  within  thirty  days  after  fee  entry  of 
judgment,  be  presented  to  the  judge  and  settled,  asprovided 
in  the  preceding  section.  ^Iti  t  <  N<<<^L.,t^^  Jy  /r^J-vC 
Fi(2e8653andnote.       •f'-^     3/3  ' 

^  651.  A  bill  containing  the  exceptions  to  any  ruling  made 
after  judgment,  except  to  a  ruling  made  granting  or  refusing  a 
new  trial,  may  be  presented  to  the  judge  at  the  time  of  such 
Tilling  and  be  settled  as  provided  in  section  six  hundred  and 
forty-nine;  and,  if  not  so  presented,  may,  upon  one  day's 
notice,  and  at  any  time  after  and  within  ten  days  of  such  rul- 
ing, be  presented  and  settled  as  in  such  section  provided. 


KBiAIdSI. 


C 
1 

o 


$  65J8.    If  the  •  ,1  ^ 

under     T°°  """y  ''«  made  iaol  ^  *°  P''°''«  t^"*  wme : 

$  653,    76When  tlie  decision  excepted  to  waa  made  by  any 
judicial  oflBcer  other  than  a  judge,  the  bill  of  exceptions  shall 
be  presented  to  such  judicial  oflBcer  and  be  settled  and  signed 
by  him,  in  the  same  manner  as  it  is  required  to  be  presented 
to,  settled,  and  signed  by  a  court  or  judge.    A  judge  or  judi- 
cial officer  may  settle  and  sign  a  bill  of  exceptions  after  as 
well  as  before  he  ceases  to  be  such  judge  or  judicial  officer. 
If  such  judge  or  judicial  oflficer,  before  the  bill  of  exceptions  is 
settled,  dies,  is  removed  from  office,  becomes  disqualified,  is 
absent  from  the  state,  or  refuses  to  settle  the  bill  of  excep- 
tions, or  if  no  mode  is  provided  by  law  for  the  settlement  of 
the  same,  it  shall  be  settled  and  certified  in  such  manner  as 
the  supreme  court  may  by  its  orders  or  rules  direct.    Judges, 
judicial  officers,  and  the  supreme  court  shall  respectively  pos- 
sess the  same  power,  in  settling  and  certifying  statements,  as 
is  by  this  section  conferred  upon  them  in  settling  and  certi- 
fying bills  of  exceptions"*.    [Approved  April  3— in  effect  June 
1,  1876.] 

'*^  "  U6n  ft  canao  V 

^e  decision  or  report  is  Z^Ta  *^^  ^l  *^®  *'**^'*' «'  ^y  wfewea,  and 

in  accordance  witU  the  facts  aVSrtr^^^feveVtle™^^^  ""  '^''^''<*'' 
the  sapremo  court  for  leave  to  P~ve  thfs^e  !ld  "'^^  ^"**<"» 

so  to  do.  in  such  mode  and  maLer  and  ITorcU^g  S'"  ^"^  *^? '^^^^ 
as  the  supreme  court  may.  by  rules,  impow."  regulation. 


t^i^*" 


1^ 
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ABTIGLE  n. 

NEW  TBIALS. 

SacmoN  656.  New  trial  defined. 

667.  When  a  new  trial  may  be  granted. 

658.  On  what  papers  moved  for. 

659.  Notice  of  motion,  npon  whom  served  and  what  to 

contain 

660.  Motion  to  be  heard  at  the  time  specified,  or  dismissed. 

661.  Judge  to  make  statement  on  decision  of  the  motion. 

This  statement  to  constitute  bill  of  exception. 

^  656.  ($  192.)  A  new  trial  is  a  re-examination  of  an  issue 
of  fact  in  the  same  court  after  a  trial  and  decision  by  a  jury  or 
court,  or  by  referees. 

$  657.  (^  103.)  The  former  verdict  or  other  decision  may 
be  vacated  and  a  new  trial  granted,  on  the  application  of  the 
party  aggrieved,  for  any  of  the  following  causes,  materially 
affecting  the  substantial  rights  of  such  party : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury  or  ad- 
verse party,  or  any  order  of  the  court  or  any  abuse  of  discre- 
tion, by  which  either  party  was  prevented  from  having  a  fair 
trial. 

2.  ■  JltOsconduct  of  the  jury ;  and  whenever  any  one  or  more 
of  the  jurors  have  been  induced  to  assent  to  any  general  or 
special  verdict,  or  t<>  a  finding  on  any  question  submitted  to 
them  by  the  court,  by  a  resort  to  the  determination  of  chance, 
such  misconduct  may  be  proved  by  ike  affidavit  of  any  one  of 
the  jurors. 

3.  Accident  or  surprise,  which  ordinary  prudence  could  not 
have  g^iarded  against. 

4.  Newly  discovered  evidence,  material  for  the  party  making 
the  application,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial. 

5.  Excessive  damages,  appearing  to  have  been  given  under 
the  influence  of  passion  or  prejudice. 


$$  658-650  vnsw  TBULS.  2M 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law. 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

Stat.  1862, 3S,  inserted  the  words  "or  questions"  after  "question;"  also 
"one  or  more"  instead  of  "one"  in  subdivision  2. 

Stat.  1851, 81,  read  "  misoonduct  of  the  jury,"  omitting  the  bal&noe  of 
subdivision  2. 

Sub-division  1 :  4  CaU  274;  5  Cal.  57, 137 ;  9  Cal.  32<);  11  CaL  162 ;  12  Gal. 
483;  14  Cal.  661 ;  15  Cal.  23:  16  Cal.  80;  20  Cal.  432;  22  Cal.  43. 348 ;  29  Cal. 
257,492;  35  Cal.  346. 

SuB-DrvisiGN  2 :  5  Cal.  44 ;  6  CaL  228 ;  9  Cal.  629 ;  23  Cal.  40 ;  25  Cal.  897, 
460;  29  Cal.  257. 

Sub-division  3:  1  Cal.  429;  3  Cal.  113;  6  Cal.  228;  7  Cal.  40,  418;  9  Cal. 
568;  10-Cal.  323;  11  Cal.  21, 212;  15  CaL  501 ;  16  CaL  85;  17  CaL  3S5;  19  Cal. 
28;  21  Cal.  397 ;  22  CaL.  160;  24 CaL  85»  237;  23  CaL  335;  29 CaL  605;  30  Cal. 
226;32CaL203;38Cal.  456.        ,^^^^^ 

Sub-division  4 :  I  Cal.  180,  429?^  CfL  55, 113, 396 ;  4  Cal.  345 ;  5  Cal.  342, 
399;  6  Cal.  228;  7  CaL  40,  418;  11  CaL  f9^:  16  CaL  180;  22  Cal.  160, 596;  23 
Cal.  249,  419 ;  21  Cal.  513;  29  Cal.  673;  35  CaL  41, 684 ;  36  CaL  383. 

Sub-division  5:  1  Cal.  33. 410:  2  Cal.  326;  5  Cal.  510 ;  6  Cal.  681 ;  8  C«l. 
294 ;  14  CaL  419;  19  CaL  28 ;  20  Cal.  196;  24  CaL  513 ;  25  Cal.  460. 

Sub-division  6:  12  CaL  27, 402,  426;  13  Cal.  620 ;  16  CaL  392 ;  19  CaL  607 ; 

20  CaL  48, 520;  21  Cal.  178,  413;  23  Cal.  58, 193;  27  CaL  228;  29  CaL  336, 492, 
589;  32  Cal.  102,  333,  530,  553;  34  CaL  506;  35 CaL  30, 85, 218;  37  CaL  40;  39 
Cal.  407, 565. 

Sub-division  7 :  1  CaL  92, 353 ;  5  Cal.  842 ;  13  CaL  42, 53 ;  16  CaL  357, 392 ; 

21  Cal.  215, 280 ;  22  CaL  42, 255 ;  25  CaL  230,  460, 504 ;  26  Cal.  455 ;  29  CaL  615, 
644, 673;  32  CaL  102, 231 ;  34  CaL  554;  37  Cal.  263. 

$  658.  When  the  application  is  made  for  a  cause  mentioned 
in  the  fifth,  sixth  and  seventh  subdivisions  of  the  last  section, 
it  is  made  upon  bills  of  exception  on  file ;  for  any  other  canse 
it  is  made  upon  affidavit.  If  the  application  is  made  upon  affi- 
davits, the  affidavits  of  the  moving  party  must  be  filed  with 
the  clerk  and  served  upon  the  adverse  party,  within  twenty-five 
days  after  the  verdict  or  decision  is  made.  The  advene  pairty 
may  file  counter  affidavits  within  five  days  thereafter,  and, 
upon  leave  of  the  court  or  judge,  the  moving  party  may  with- 
in five  days  file  affidavits  in  rebuttal.  J^-^  j/kf 

Fiffe,  §661  and  note.  '       '        / 

$  659.  The  party  intending  to  move  for  a  new  trial  must, 
within  thirty  days  after  the  decision  or  verdict,  file  with  the 
clerk  and  serve  upon  the  adverse  party  a  notice  of  his  inten- 
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tion,  designating  iherein  generally  the  grounas  npon  which 
the  motion  will  be  made,  and  the  time  and  place  at  which  it 
will  be  brought  on  for  hearing.  The  time  designated  must  be 
not  less  than  ten  nor  more  than  twenty  days  after  service  of 

the  notice,     /^^-^  ,  3/  ^ 

FicZe,'  8  661  and  note. 

$  660.  At  the  time  specified  in  the  notice,  or  at  snch  other 
time  as  the  court  or  judge  may  adjourn  the  hearing  to,  not  ex- 
ceeding ten  days,  the  motion  must  be  heard.  If  the  mo^'ing 
party  fail  to  appear  at  either  time  it  must  be  dismissed,  and 
the  case  will  stand  as  though  no  motion  had  ever  been  noticed 
or  made.  If  heard  by  the  court  or  judge,  it  must  be  decided 
within  ten  days  after  the  hearing.  ^^-^ihSt  3  /y 

^  601.  The  court  or  judge  deciding  the  motion  must  im- 
mediately thereafter  file  with  the  clerk  of  the  court  a  state- 
ment in  writing,  under  his  hand,  containing-7^y  ^^  .^  A  " 

1.  The  name  of  the  court  and  title  of  the  cause. 

2.  A  reference  to  all  pleadings,  papers,  bills  of  exception 
and  affidavits  used  on  the  motion. 

3.  A  statement  that  the  x^leadings,  etc.,  so  referred  to  are 
made  part  of  the  statement. 

4.  The  decision  of  tlie  court  on  the  motion. 

6.    The  grounds  upon  which  the  decision  rests. 

6.  A  statement  that  the  party  against  whom  the  decision  is 
rendered  excepts  to  the  decision. 

And  the  statement  so  made  and  filed  constitutes  and  has  all 
the  force  and  effect  of  a  bill  of  exception  to  the  order  grant- 
ing or  refusing  the  motion. 

Stat.  1851, 80,  sections  IM,  195, 196,  read :  "  194.  When  the  application 
is  made  for  a  causo  mentioned  in  tho  first,  second,  third  acd  fonrth 
subdivisions  of  the  last  section  it  shall  be  mudo  upon  affidavit;  for  any 
other  caoito  it  shall  be  made  ui)on  a  statement  prepared  as  provided  in 
the  next  section." 

"  195.  Tho  party  intending  to  move  for  a  now  trial  shall  givo  notice 
of  the  same  within  two  days  after  tho  trial,  and  shall,  within  five  days 
after  snch  notice,  prepare  and  file  with  the  clerk  the  affidavit  required 
by  the  last  section,  or  a  statement  of  tlie  grounds  npon  which  he 
intends  to  rely.  If  no  affidavit  or  statement  do  filed  within  fivo  days 
after  the  notice,  the  right  to  move  for  a  new  trial  shall  be  ddemcd 
waived.  The  statement  shall  contain  so  much  of  evidence,  or  reference 
thereto,  as  may  be  necessary  to  explain  the  grounds  taken  and  no  more. 
Snch  statement,  when  containing  any  portion  of  the  evidence  of  the 
case,  and  not  agreed  to  by  the  adverse  party,  shall  be  settled  by  the 
judife  npon  notice.    On  the  argument,  reference  may  also  be  made  to 

C.  C.  P. — 18 


..  .       -    ''^ 


the  plflbUagfl,  dspfnltioiH,  ki 


But.lBU.»l,uHiidiuMetl«i  IIS,  Rud:  "TlM  rartr  laMnmu  to 
DOTS  (oroiwr  trill  ebalTBin  noUoeotifie  mdi&  u  fbllainTwbai 
tb*  Mtioa  bM  bHB  thad  Mtli  a  Jut.  irithlB  An  itn  aftar  d»  Tsndi- 
tionuftfaaTHdJat;aiul^»&t]w»BU«iliHbgnitiMllIiT(h««urtor 
an.enfhWiUwitoiidanuterrBafllTliwviitteDBOuaa  u  thonlmcor 
Ui*  SnOiiiai  ■><  tlia  Jodu,  or  tbe  npoit  of  tha  latam ;  and  ha  UWll 
irluuuflTadi^utarBliliif  noli  uotlMp  or  withinait^  faruortEm^ 
not  cixHadiBffiwaiitTdin,ai  tha  aoiuiiOr the  inaca  llwnof.Ritj  hi 
pfdet  annt,  mpMW  «Bd  ab  vltlt  tlw  alecktlM  afldnit  ngniRii  bt  tbe 
Isat  ieonDB,  or  a  atatasunt  ai  tho  BroDaaa  upui  inilah  bo  intanai  to 
lOr.  If  no  andaTit  or  gtataHient  bs  flhd  irfflk  ftra  dwa  aftar  Uu 
n)ilea.oriritaU  Huh  nrtber  tiino  ■■  Um  parliM  nar  an*  up«i,M 
taaooottorlodaotbonof  marbf  otdftrr.aDt,tbo  ifa^ttoDiom  for  ft 

--ill  allilt b] dMioMI  mind.   ThocroiiDdBOt  tbantotkiiiallallbe 

-"-■olifnth.aDd  tha  Btatsment  alutl  Mutatti  u  mniii  of  (b* 


AdaTit  or  alAomui 

■UtniMirt  belled  vUbta  dn  dajeafMrttag  sotlaa,  or  *: 

time  aatnapamBB  bar  afrae  iQKHif  or  tbo  aeoruor  « r- .  _ 

cunrtmHnwhaioner  mat  br  Older  mat,  tbaririit  to  mora  for  ttiMnitrial 
■lult  be  deemedmlnd.  When  the  aotiee  diaiiDUai  u  tba  ■toimd 
uon  whloh  Uw  BOUOB  *1I1  be  made  Oh  InoBlBalBDOi  of  tbe  erldenoo  to 
Inati^tluTardiot  OF  ether  d*aUioii.tn*BUtaianitebillRieeUTtbaur- 
tlcalara  in  whkh  aaoh  etideooe  le  alle^d  to  be^bfaOdaDb  When  tho 
Bi  tMD dMignetaa u tha anniHl of  the  inothin  oiroraiB  lav ocenrbig oi 
tba  trial,  aad  auepted  tol9thaniotin«]iait7.<hoatatementBhillspaeUr 
taeparUouutrerrDraiiiionvntcn  the  party  wmrelj.   If  no  inoh  speei^ 
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eations  be  niAde,  the  statement  shall  be  disregarded.  Tbe  statement 
shall  contain  &o  much  of  the  evidence  or  reference  therola  as  may  be 
necessary  to  explain  the  particular  pointe  thus  specified,  aud  no  more. 
Such  8t  dement,  when  not  agreed  to  by  the  adverse  party,  sball  be  settled 
by  the  jctd^e  upon  notice.  When  a^e ?d  to,  it  shall  be  accompanied  by 
the  certificato  of  the  parties  or  tiieir  attorneys  that  the  same  has  been 
agreed  upon«nd  is  correct.  When  settled  by  the  judge,  tho  same  nhall 
be  accompcnled  with  his  certificate  that  tho  same  nas  been  allowed  by 
him  and  i.^  correct.  On  the  argument  rt^ference  may  also  be  made  to  the 
pleadi:*gs,  depot  itions,  and  documentary  evidence  on  file,  and  the  min- 
utes ot  the  court.  If  the  applicat'on  be  made  upon  affidavits  filed,  the 
adverse  party  may  use  counter  athdavlts  on  the  hearing.  Any  counter 
affidavits  shall  beOcd  with  tho  clerk  one  day  at  least  previous  to  the 
hearing.  The  affidavits  and  counter  affidavits,  or  the  statement  thus 
used  in  connect.ou  with  such  pleadings,  depositions,  and  minutes  of  the 
court,  as  are  read  cr  refer-ed  to  on  ^e  hearing,  shall  constitute,  with- 
out further  Stat  nnent,  tJLo  papers  to  bo  used  on  appeal  from  the  order 
granting  or  refusing  tho  new  trial  To  identify  the  affidavits,  it  shall  be 
sufficientfortho  judge  or  clerk  to  indorfeo  them  ct  the  time  as  having 
heen  read  or  referred  to  on  the  hearing.  To  identify  an:^  depositions  or 
minutes  of  the  court  read  or  referred  to  on  the  hearing,  it  shall  ba  suffl- 
<nent  that  the  judge  designate  them  in  his  certificate  as  having  been 
thus  read  or  referred  to." 

Stat.  1863, 643,  amending  section  195,  was  same  as  statute  \8/ii-'6[,mipr(t, 
inserting  "  of  tho  filing  of  the  findings  of  the  judgo  "  instead  of  "  the 
rendering  of  the  decision  of  the  judge,"  but  contained  erroneous  punc- 
tuations. 

St&t.  1R69-'6,  845,  was  same  as  above;  sta*.  1863-'4,  after  the  words 
"  generally  the  grounds  upon  which  the  motion  will  be  made,"  but  dovm 
to  said  words  reiftd  as  follows : 

"The  party  intending  to  move  for  a  new  trial  shall  give  notice  of  the 
same  as  follows:  When  the  action  has  been  tried  by  a  jury,  within  five 
dajrs  after  tho  rendition  of  a  verdict ;  and  when  tried  by  a  commissioner, 
referee,  or  by  the  court,  within  ten  days  after  receiving  written  notice 
of  the  nliuK  of  tho  findings  of  tho  commissioner,  referee,  or  court,  when 
Written  findiuizs  are  filed  by  tho  court,  or  of  the  rendering  of  tho  decis- 
ion of  the  court  when  no  findings  are  filed;  provided,  tho  decision  be 
rendered  in  open  court,  and  if  rendered  Lt  vacation,  then  within  ten 
days  after  receiving  written  notice  of  tho  filing  thereof;  and  when 
amendments  are  filed  to  remedy  defects  in  the  findings,  within  ten  days 
afterreccivin.?  written  notico  cf  the  filing  of  such  amendments.  The 
notice  shall  designate  generally  the  grounds  upon  which  the  motion  will 
be  made." 

fitat.  1863,  961.  added  to  section IM  of  statute  1861,  the  words:  "and 
the  court  or  j  udge  granting  or  refusing  a  new  trial  shall  state  in.  wzitiiig 
tile  gronads  upon  which  the  Mine  Is  gxaated  or  refused." 


/ 


/ 

CHAPTEE  VnL 

THE  MAKNEB  OF  GIVING  AKD  ENTERING  jm)GMENT, 

SsonoN  664.    Judgment  to  be  entered  in  twenty-fottr  honrs,  etc. 

665.  Case  may  be  brought  before  the  court  for  argument. 

666.  'When  counter  claim  established  exceeds  plaintiff's 

demand. 

667.  In  replevin,  jndgi&ent  to  be  in  the  alternative,  and 

with  damages.    Gold  coin  or  currency  judgment. 

668.  Judgment  book  to  be  kept  by  the  clerk. 

669.  If  a  party  die  after  verdict,  judgment  may  be  entered, 

but  not  to  be  a  lien. 

670.  Judgment  roU,  what  X.o  constitute. 

671.  Judgment  lien,  when  it  begins  and  when  it  expires. 

672.  Docket,  how  kept,  and  what  to  contain. 

673.  Docket  to  be  open  for  inspection  without  charge. 

674.  Transcript  to  be  filed  in  any  cotinty ,  and  Judgment  to 

become  a  lien  there. 

675.  Satisfaction  of  a  judgment,  how  made. 

$  664.  ($  197.)  When  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  verdict, 
within  twenty-four  hours  after  the  rendition  of  the  verdict, 
unless  the  court  order  the  case  to  be  reserved  for  argument  or 
further  consideration,  or  grant  a  stay  of  proceedings. 

$  665.  ($  198.)  When  the  case  is  reserved  for  argument  or 
further  consideration,  as  mentioned  in  the  last  section,  it  may 
be  brought  by  either  party  before  the  court  for  argument. 

Stat.  1851, 82,  added  "  at  the  first  special  term." 

$  666.  (^  199.)  If  a  counter  claim,  established  at  the  trial, 
exceed  the  plaintiff's  demand,  judgment  for  the  defendant 
must  be  given*  for  the  excess  j  or  if  it  appear  that  the  defend- 
ant is  entitled  to  any  other  affirmative  relief,  judgment  must 
be^vAn  accordingly. 

$  667.  ($  200. )  In  an  action  to  recover  the  possession  of  person- 
al property,  judgment  for  the  plaintiff  may  be  for  the  possession 
or  the  value  thereof,  in  case  a  delivery  cannot  be  had,  and 
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damages  for  the  detentioD.  If  the  property  has  been  delivered 
to  the  plaintiff,  and  the  defendant  claim  a  return  thereof,  judg- 
ment for  the  defendant  may  be  for  a  return  of  the  property  or 
{he  value  thereof,  in  case  a  return  cannot  be  had,  and  damages 
for  taking  and  withholding  the  same.  In  an  action  on  a  con- 
tract or  obligation  in  writing,  for  the  direct  payment  of  money, 
made  payable  in  a  specified  kind  of  money  or  currency,  judg- 
ment for  the  plaintiff,  whether  it  be  by  default  or  after  verdict, 
may  follow  the  contract  or  obligation,  and  be  made  payable  in 
the  kind  of  money  or  currency  specified  therein ;  and  in  all 
actions  for  the  recovery  of  money,  if  the  plaintiff  allege  in  his 
coirplaint  that  the  same  was  understood  and  agreed  by  the  re- 
spective parties  to  be  payable  in  a  specified  kind  of  money  or 
currency,  and  this  fact  is  admitted  by  the  default  of  the  de- 
fendant or  established  by  evidence,  the  judgmentv  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  cur- 
rency SQ  alleged  in  the  complaint ;  and  in  an  action. against  any 
person  for  the  recovery  of  money  received  by  such  person  in 
a  fiduciary  capacity,  or  to  the  use  of  another,  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  cur- 
rency so  received  by  such  person. 

Btat.  1863-'64, 637-8,  omitted  the  wordi|:  "  And  in  all  actions  for  the 
recovery  of  money,  if  the  plaintiff  allege  in  his  complaint  that  the  same 
was  understood  and  agreed  by  the  respective  parties  to  be  payable  in  a 
specified  kind  of  money  or  currency,  and  this  fact  is  admitted  by  the  de- 
fault of  the  defendant,  or  established  by  evidence,  the  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  cnrrency  so 
afleged  in  the  complaint." 

AUo  inserted  the  words  "  whether  the  same  be  by  [default  or  after 
verdict,"  after  the  word  "plaintiff,"  in  the  last  clause. 

Stat.  1851, 82,  omitted  all  after  the  words  "  withholding  the  same." 

Stat.  1863-'70, 295,  inserted  after  the  word  "evidence"  the  words  "to 
the  satisfaction  of  the  court,  referee  or  jury  by  whom  the  action  shall  be 
tried ;"  also  the  words  "whether  the  same  be  by  default  or  after  ver- 
dict;" after  the  word  "plaintiff,"  in  thejast  clause. 

Replevin :  7  Cal.  568 ;  9  Cal.  562 ;  34  CaL  641 ;  37  Cal.  507. 

Gold  coin:  25  Cal.  502,  564;  26  Gal.  420,  581 ;  27  CaL  100;  28  Cal.  170,  276; 
29  Cal.  273 ;  32  CaL  112, 145 ;  35  Cal.  346. 

^  668.  ($  201.)  The  clerk  must  keep,  with  the  records  of 
the  court,  a  book  to  be  called  the  «  judgment  book,"  in  which 
Judgments  must  be  entered. 
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Stat.  1851, 82,  read :  "  S  201.  The  clerk  shall  keep  amoii«  the  records 
.of  the  court,  a  book  for  the  entry  of  judgments,  to  be  called  the  "  judg- 
ment book,",  in  which  each  judgment  shall  be  entered,  and  shall  specify 
clearly  the  relief  granted,  or  other  determination  of  the  action." 

$  669.  ($  202.)  If  a  party  die  after  a  verdict  or  decision 
upon  any  issue  of  fact,  and  before  judgment,  the  court  may 
nevertheless  render  judgment  thereon.  Such  judgment  is  not 
a  lien  on  the  real  property  of  the  deceased  party,  but  is  pay- 
able in  the  course  of  administration  on  his  estate. 

Vide  §§  636, 1505. 

20  Oal.  63 ;  21  CaL  443;  29  Cal.  359.  35  Cal.  466, 


$  670.  Immediately  after  entering  the  judgment  the  clerk 
must  attach  together  and  file  the  following  papers,  which  con- 
stitute the  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defend- 
ant, the  summons,  with  the  affidavit  or  proof  of  service;  and 
the  complaint,  with  a  memorandum  endorsed  thereon' that 
the  default  of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment; 

2.  In  all  other  cases,  the  pleadings.  ii&  copy  of  the?*  verdict 
of  the  jury,  or  finding  of  the  court,t  or  referee,  ^all  bills  of 
exceptions  taken  and  liledJe,  and  a  copy  of  any  order  made  on 
demurrer,  or  relating  to  a  change  of  parties,  and  a  copy  of 
the  judgment.  ?4lf  there  are  two  or  more  defendants  in  the 
action  and  any  one  of  them  has  allowed  judgment  to  pass 
against  him  by  default,  the  summons,  with  proof  of  its  service 
upon  such  defendant,  must  also  be  added  to  the  other  papers 
mentioned  in  this  subdivision.?*    [Took  effect  March  9, 1^76.  ] 

"  All  bills  of  exceptions  taken  and  filed  "  was  omitted  from  amend- 
ments of  1874,  and  inserted  again  in  that  of  1876. 

fore  "  pleadings." 

6  Cal.  277;  18  Cal.  219;  27  Cal.  107;  28  Cal.  170,  295;  31  Cal.  238;  32  Cal. 
172 ;  31  Cal.  391,  (Hahn  v.  Kelly),  641 ;  36  Cal.  112 ;  38  Cal.  1 1,  458 ;  40  Cal.  378. 

$  671.  ($  204.)  Immediately  after  filing  a  judgment  roll, 
the  clerk  must  make  the  proper  entries  of  tho  judgment,  under 
appropriate  heads,  in  tho  docket  kept  by  him ;  and  from  the 
time  the  judgment  is  docketed  it  becomes  a  lien  upon  all  the 
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real  property  of  the  judgment  debtor,  not  exempt  from  execu- 
tion, in  the  county,  owned  by  him  at  the  time  or  which  he  may 
afterwards  acquire,  until  the  lien  expires.  The  lien  continue^ 
for  two  years,  unless  the  judgment  be  previously  satisfied.  ^ 
6  Cal.  130,  2n :  10  Cal.  71 ;  13  Cal.  79;  14  Cal.  428 ;  16  CaI.  181.  213,  403;  17 
CaL  471 :  25  Gal.  387 ;  28  Gal.  416, 920 ;  31  Cal.  395;  37  Gal.  121. 89  Cal.  137. 442. 

§  679.  (^  205.)  The  docket  mentioned  in  the  last  section  is 
a  book  which  the  clerk  keeps  in  his  office,  with  each  page  divi- 
ded into  eight  columns,  and  headed  as  follows:  judgment 
debtors ;  judgment  creditors ;  judgment :  time  of  entry ;  where 
entered  in  judgment  book ;  appeals :  when  taken ;  judgment 
of  appellate  court;  satisfaction  of  judgment,  when  entered. 
If  judgment  be  for  the  recovery  of  money  or  damages,  the 
amount  must  be  stated  in  the  docket  under  the  head  of  judg- 
ment ;  if  the  judgment  be  for  any  other  relief,  a  memorandum 
of  the  general  character  of  the  relief  granted  must  be  stated. 
The  names  of  the  defendants  must  be  entered  in  alphabetical 
order. 

31  Cal.  298;  38  CaL  893;  39  CaL  137. 

^  673.  ($  206.)  The  docket  kept  by  the  derk  is  open  at  &11 
times,  during  office  hours,  for  the  inspection  of  the  public, 
without  charge.  The  clerk  must  arrange  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  their  inspection. 

Stat.  1851,  S3,  used  the  words  "and  it  shall  be  the  duty  of  the  clerk  to' ' 
instead  of  "the  clerk  must." 

^  674.  ($  207.)  A  transcript  of  the  original  docket,  certified 
by  the  clerk,  may  be  filed  with  the  recorder  of  any  other 
county,  and  from  the  time  of  the  filing,  the  judgment  becomes 
a  lien  upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  such  county,  owned  by  him  at  the 
time  or  which  he  may  afterwards,  and  before  the  lien  expires, 
acquire.  The  lien  continues  for  two  years,  unless  the  judg- 
ment be  previously  satisfied. 

16 Gal. 403;  23  CaL  40;  31  GaL  228. 

^  675.  (^  208.)  Satisfaction  of  a  judgment  may  be  entered 
in  the  clerk's  docket  upon  an  execution  returned  satisfied,  or 
upon  an  acknowledgment  of  satisfaction  filed  with  the  clerk. 
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made  in  the  manner  of  an  acknowledgment  of  a  conveyance 
of  real  property,  by  the  judgment  creditor ;  or  by  the  attorney 
unless  a  revocation  of  his  authority  is  filed.  Whenever  a 
judgment  is  satisfied  in  fact,  otherwise  than  upon  an  execution, 
the  party  or  attorney  must  give  such  acknowledgment,  and, 
upon  motion,  the  court  may  compel  it,  or  may  order  the  entry 
of  satisfaction  to  be  made  without  it.  .^)4^} 

Stat.  1S51, 83,  used  the  words  "or  within  one  year  after  the  judgrnent, 
by  the  attorney  unless  a  revocation  of  his  authority  be  previonsly  filed ;" 
instead  of  "  or  by  the  attorney,  unless  a  revocation  of  his  authority  is 
filed." 

2  0al.  Sr?;  8CaL90;  23CaL  M;25CaL  S39;32Gal.m;34CaL  6T0;lSCaI. 
79;22CaI.173. 
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TITLE   IX. 

OF  THE  EXECUTION   OF  THE  JUDGMENT  IN  CIVIL 

ACTIONS. 

Chapteb  I.    The  execution. 

IX«    Pboceedinos  sxtpflemental  to  the  execution. 


CHAPTER  I. 


THE  EXECUTION. 


Skgtion  681. 
682. 

683. 
684. 
G86. 
686. 

687. 
688. 

689. 

690. 
691. 
692. 
693. 
694. 


Within  wlutt  time  execution  may  iRstie. 

Who  may  issue  the  execution,  its  form,  to  whom  di- 
rected and  what  it  shall  require. 

When  made  returnable. 

Money  judgments,  and  others,  how  enforced. 

Execution  after  five  years. 

When  execution  may  issue  against  the  property  ef  a 
party  after  his  death. 

Execution,  how  and  to  whom  issued. 

What  shall  be  liable  to  be  seized  in  execution.  Not 
to  be  affected  till  a  levy  is  made. 

When  "property  4s  claimed  by  a  third  party,  how  the 
right  of  property  is  tried. 

What  exempt  from  execution. 

Writ,  how  executed. 

Notice  of  sale  under  execution,  how  given. 

Selling  without  notice,  what  penalty  attached. 

Sales,  how  conducted.  Neither  the  officer  conducting 
it  nor  his  deputy  to  be  a  purchaser.  Real  and  per- 
sonal property  how  sold.  Judgment  debtor,  if 
present,  may  direct  order  of  sale  and  the  officer 
shall  follow  his  directions. 
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Sbotion  696.    If  purchaser  refoBes  to  pay  purchase  money,  what 

proceedings. 
690.    CoiiTt  of  Justice  may  proceed  in  a  snmmary  manner 

against  a  purchaser  refusing  to  i>ay.    Officer  ma^ 

refuse  such  purchaser's  bid  after. 
097.    These  two  sections  not  to  make  officer  liable  beyond 

a  certain  amount. 

698.  Personal  property  not  capable  of  manual  delivery, 

how  deliy^red  to  purchaser. 

699.  Personal  property  not  capable  of  manual  delivery, 

how  sold  and  delivered. 

700.  Beal  property,  when  absolute  sale  or  not.    In  the  lat- 

ter case,  what  the  certificate  must  contain. 

701.  Bcal  property  so  sold,  by  whom  it  may  be  redeemed. 
702^    When  it  xnay  be  redeemed,  and  redemption  money. 
703^    When  judgment  debtor  or  other  redemptioner  may 

redeem. 
701.    In  cajes  of  redemption,  to  whom  the  judgments  are 
to  be  made. 

705.  What  a  redemptioner  must  do  in  order  to  redeem. 

706.  Until  the  expiration  of  redemption  time  court  m^y 

restrain  waste  on  the  property.  What  considered 
waste. 

707.  Bents  and  profits. 

708.  If  purchaser  of  real  property  be  evicted  for  irregu- 

larities in  sales,  what  he  may  recover  and  from 
whom.  When  Judgment  to  be  revived.  Petition 
for  the  purpose,  howand  by  whom  made. 

709.  Party  who  pays  more  than  his  share  may  compel  con- 

tribution. 

^  681.     (^  209.)    The  party  in  whose  favor  judgment  is 
given,  may,  at  Mny  time  within  five  years  after  the  entry  there^ 
of,  have  a  writ  of  execution  issued  for  its  enforcement. 
Stat.  1851, 83,  added  the  words  "as  prescribed  in  this  chapter." 
8  Cal.  512;  22  CaL  647 ;  28 CaL  416;  29  CaL  227 ;  30  Gal.  621 ;  SI  CaL  611; 
37  Cal.  11. 

689.  (^  210.)  The  writ  of  execution  must  be  issued  in 
the  name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  and  be  directed  to  the  sheriff,  and  it 
must  intelligibly  refer  to  the  judgment,  stating  the  court,  the 
county  where  the  judgment  roll  is  filled,  and  if  it  be  for  money. 


I   . 
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the  amount  thereof,  and  the  amount  actually  due  thereon,  and 
if  made  payable  in  a  specified  kind  of  money  or  currency,  as 
provided  in  section  six  hundred  and  sixty-seven,  the  execution 
must  also  state  the  kind  of  money  or  currency  in  which  the 
judgment  is  payable,  and  must  require  the  sheriff, .  substanti- 
ally as  follows : 

1.  If  it  be  i^fainst  the  property  oi  the  judgment  debtor,  it 
must  require  the  sheriff  to  satisfy  the  judgment,  with  interest, 
out  of  the  personal  property  of  such  debtor,  and  if  sufficient 
personal  property  cannot  be  found,  then  out  of  his  real  prop- 
erty ;  or  if  the  judgment  be  a  lien  upon  real  property,  then  out 
of  the  real  property  belonging  to  him  on  the  day  when  the 
judgment  was  docketed,  or  at  any  tiine  tliereafter;  or  if  the 
execution  bo  issued  to  a  county  other  than  the  one  in  which 
the  judgment  was  recovered,  on  the  day  when  the  transcript 
of  the  docket  was  filed  in  the  office  of  the  recorder  of  such 
county,  stating  such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
the  personal  representatives,  heirs,  dsvisees,  legatees,  tenants 
or  trustees,  it  must  require  the  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  arrest  such  debtor  and  commit  him 
to  the  jail  of  the  county  until  he  pay  the  judgment,  with 
interest,  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  section  six  hundred 
and  sixty-seven,  it  must  also  require  the  sheriff  to  satisfy 
tiie  same  in  the  kind  of  money  or  currency  in  which  the 
judgment  is  made  payable,  and  the  sheriff  must  refuse  pay- 
ment in  any  other  kind  of  money  or  currency ;  and  in  case 
of  levy  and  sale  of  the  property  of  the  judgment  debtor  he 
must  refuse  payment  from  any  purchaser  at  such  sale  in  any 
other  kind  of  money  or  currency  than  that  specified  in  the 
execution.  The  sheriff  collecting  money  or  currency  in  the 
manner  required  by  this  chapter,  must  pay  to  the  plaintiff  or 
party  entitled  to  recover  the  same,  the  same  kind  of  money  or 
currency  received  by  him,  and  in  case  of  neglect  or  refusal 
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BO  to  do,  he  shall  be  liable  on  his  official  boixl  to  the  judg- 
ment creditor  in  three  times  the  amount  of  the  money  so 
collected. 

5.  If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  must  require  the  sheriff  to  deliver  the  pos- 
session of  the  same,  describing  it,  to  the  party  entitled  thereto, 
and  may,  at  the  same  time,  require  the  sheriff  to  satisfy  any 
<^08ts,  damages,  rents  or  ^profits,  recovered  by  the  same  judg- 
ment, out  of  the  personal  property  of  the  person  against  whom 
it  was  rendered,  and  the  value  of  the  property  for  which  the 
judgment  was  rendered  to  be  specified  therein  if  a  delivery 
thereof  cannot  bo  had ;  and  if  sufficient  personal  property  can> 
not  bo  found,  then  out  of  the  real  property,  as  provided  in  the 
first  subdivision  of  this  section. 

Stat.  1851,  83-4,  contained  the  words  "the  name  of  the  i)arties  the 
judgment."  after  the  words  "is  filed;"  also  "of  real  property,"  aft-er 
the  words  "tenants,"  in  subdivision  2;  and  "  particularly,"  before  "  de- 
scribing; it,"  in  subdivision  A;  but  omitted  subdivision  4 ;  also  tho  words 
"and  if  nuule  payable  in  a  specified  kind  of  money  or  ourroncy,  as  pro- 
vided in  section  six  hundred  and  sixty-seven,  the  execution  must  also 
state  the  kind  of  money  or  currency  in  which  the  judgment  is  payable." 

Stat.  1863-'6},  638-9.  was  the  same  as  section  six  hundred  and  eighty- 
two,  omitting  words  UaUctMd  in  subdivision  1 ;  inserting  words  "  of  real 
property."  after  "tenants,"  in  subdivision  2;  also  word  "particularly," 
before  "describing  it,"  in  subdivisions. 

3  Cal.  213;  10  Cal.  404,  411.  489;  14  Cal.  138, 232;  16  CaL  200;  29  Cal.  227; 
88  Cal.  372. 

Writs  of  restitution  and  assistance:  21  OaL87;  27  Cal.  295;  29  CaL  131, 
664;  30  CaL  229;  31  Cal.  133. 

$  683.  (^  212.)  The  execution  may  be  made  returnable,  at 
any  time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sheriff,  to  the  clerk  with  whom  tho  judgment 
roll  is  filed.  Wlien  the  execution  is  returned,  the  clerk  must 
attach  it  to  the  judgment  roll.  If  any  real  estate  be  levied 
upon,  the  clerk  must  record  the  execution  and  tho  return 
thereto  at  large,  and  certify  the  same  under  his  hand  as  true 
copies,  in  a  book  to  be  called  the  <*  execution  book,"  which 
book  must  be  indexed  with  the  names  of  the  plaintiffs  and 
defendants  in  execution  alphabetically  arranged,  and  kept  open 
at  all  times  during  office  hours  for  the  inspection  of  the  public, 
without  charge.    It  is  evidence  of  the  contents  of  the  originala 
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whenever  they  or  any  part  thereof  may  be  destroyed  or  mati* 
lated.         \ 

Btat.  18S5-*GS,  703 ;  stat.  1851, 84.  omitted  all  after  ^  roll  is  filed  ** 

6Cal.  63;  6Cal.  85, 277:  U  Gal.  238. 

^684:.  ($213.)  Wherethe  judgment  reqnires  the  payment 
of  monej'  or  the  delivery  of  real  or  personal  property,  the  same 
may  be  enforced  by  a  writ  of  execntian  ;  when  it  requires  the 
performance  of  any  other  act,  a  certified  copy  of  tho  judgment 
may  be  served  upon  the  party  against  whom  the  same  is  ren- 
dered, or  upon  the  person  or  officer  required  thereby  or  bylaw 
to  obey  the  same ;  obedience  thereto  may  be  enforced  by  the 
oooriy  and  after  a  final  judgment  of  partition  the  com't  Jias 
power  to  enforce  a  severance  of  the  possession.    ,  '^^  -;  '■ 

Stat.  18G5-'66b  70S ;  stat.  1861, 84,  omitted  the  last  clause 

ICaLSi. 

^  685.  ($  214.)  In  all  caseS)  other  than  for  the  recoveiy  of 
money,  the  judgment  may  be  enforced  or  carried  into  execu- 
tion after  the  lapse  of  five  years  from  the  date  of  its  entry  by 
leave  of  the  court,  upon  motion,  or  by  judgment  for  that  pur- 
pose, founded  upon  supplemental  pleadings, 

Stat.  16G3-'e6.704;  stat.  1851,  85,  read:  ''After  the  lapse  of  five  years 
from  the  entry  of  judgment,  an  execution  shall  be  issued  only  by  leave 
of  the  court,  on  motion.  Such  leave  shall  not  [bo  given,  unless  it  be 
established  by  the  oath  of  the  party  or  other  proof,  that  the  judgment, 
or  some  part  thereof,  remains  unsatisfied  and  due." 

Stat.  1361,  11&  repealed  statute  1851. 

2»CaL227:37GaLll. 

^  686.  (^  215.)  Notwithstanding  the  death  of  a  party  after 
the  judgment,  execution  thereon  may  be  issued,  or  it  may 
be  enforced  as  follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon  the 
application  of  his  executor  or  administrator,  or  successor  in 
interest. 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
judgment  be  for  the  recovery  of  real  or  personal  property,  or 
the  enforcement  of  a  lien  thereon. 

Vide  SS  669,  1505. 

•Stat.  1851, 85,  read :    "  Notwithstanding  the  death  of  a  party  after  the 
lodgment,  executien  thereon  against  his  property  may,  upon  permission 
O.  o.  p.— T9 
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granted  by  tho  probate  court,  be  issued  and  executed  in  the  same  man- 
ner, and  with  tho  same  effect,  as  if  be  \fere  still  living." 

Stat.  1863-61,  452,  read:  "  Notwithstanding  the  death  of  a  party  after 
the  judgment,  ezscution  thereon  niay  be  issued,  in  case  of  the  death  of 
the  plaintiH,  tho  samo  as  if  he  wero  living,  upon  the  application  of  his 
executor,  or  administrator,  or  succossor  in  interest,  by  the  court  in  which 
tho  judgment  was  rendered  or  exists.  And  in  case  of  the  decease  of  the 
defendant,  if  tho  judgment  be  for  tho  recovery  of  real  or  personal  prop- 
erty, execution  may  be  issued  and  executed  against  the  property  recov- 
ored  in  the  same  manner  and  with  the  same  effect  as  if  he  were  stilj 
living." 

$  687.  (§  2Jj6.)  Where  the  execution  is  against  the  prop- 
erty of  the  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
any  county  in  the  state.  Where  it  requires  the  delivery  of  real 
or  personal  property,  it  must  be  issued  to  the  sheriff  of  the 
county  where  the  property,  or  some  part  thereof,  is  situated. 
Executions  may  be  issued,  at  the  same  time,  to  different  coun- 
ties. 

$  688.  (217.)  All  gopds,  chattel^  moneys  and  other  prop- 
erty, both  real  and  personal,  or  any  interest  thereiA  of  the 
judgment  debtor,  not  exempt  by  law,  and  all  property  and 
rights  of  property,  seized  and  held  under  attachment  in  the 
action,  are  liable  to  execution.  Shares  and  interests  in  any 
corporation  or  company,  and  debts  and  credits  and  all  other 
property,  both  real  and  personal,  or  any  interest  in  either  real 
or  personal  property,  and  all  other  property  not  capable  of 
manual  delivery,  may  be  attached  on  execution,  in  like  man- 
ner as  fipon  writs  of  attachments.  Gold  dust  must  be  returned 
by  theof&cer  as  so  much  money  collected,  at  its  current  value, 
without  exposing  the  same  to  sale.  Until  a  levy,  property  is 
not  affected  by  the  execution. 

Stat.  1862, 1563. 

Stat.  1851, 85,  read:  "All  property,  real  and  personal,  of  the  judgment 
debtor,  not  exempt  by  law,  shall  be  liable  to  execution.  Until  a  levy, 
property  shall  not  be  affected  by  the  execution." 

Stat.  1854,  G2,  read:  "All  goods,  chattels,  moneys,  and  other  property, 
real  and  personal,  of  tho  judgment  debtor,  not  exempt  by  law,  and  all 
property  and  rights  of  property,  seized  and  held  under  attachment  in  the 
action,  shall  bo  liable  to  execution. 

Until  a  levy,  property  shall  not  be  affected  by  the  execution. 
Shares  and  interests  in  any  corporation  or  company,  and  debts  and 
credits  and  other  property  not  capable  of  manual  delivery,  may  be  at- 
tached in  execution  in  like  manner  as  upon  writs  of  attaohmeni. 
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Gold  dast  shall  be  retnmed  by  the  officer  as  so  much  money  collected, 
atits  cttrreat  value,  without  exposing  the  same  to  sale." 

3  Cal.  454 ;  6  Cal.  195 ;  7  Cal.  203,  236, 549 ;  6  Cal.  52 ;  9  Cal.  137, 143 ;  10  Gal. 
318:  12  Cal.  56.  191, 226;  13  Oal.  IC;  19  Cal.  109;  22  Cal.  615;  21  Cal.  419,  474; 
32  Cal.  131 :  34  Cal.  601 ;  38  Cal.  649. 

$  689.  ($  218.)  If  the  property  levied  on  be  claimed  by  a 
third  person  as  his  property,  the  sheriff  must  summon  from 
his  county  six  persons  qualified  as  jurors,  between  the  parties, 
to  tiy  the  validity  of  the  claim.  He  must  also  give  notice  of 
the  claim  and  of  the  time  of  trial  to  the  plaintiff,  who  may 
appear  and  contest  the  claim  before  the  j  ury .  The  j  ury  and  the 
witnesses  must  be  sworn  by  the  sheriff,  and  if  their  verdict  be 
in  favor  of  the  claimant,  the  sheriff  may'  relinquish  the  levy, 
unless  the  judgment  creditor  give  him  a  sufficient  indemnity 
for  proceeding  thereon.  The  fees  of  the  jury,  the  sheriff  and 
the  witnesses  must  be  paid  by  the  claimant  if  the  verdict  be 
against  him ;  otherwise,  by  the  plaintiff.  Each  pai*ty  must  de- 
posit with  the  sheriff,  before  the  trial,  the  amount  of  his  fees 
and  the  fees  of  the  jury,  and  the  sheriff  must  pay  the  same  to 
the  prevailing  party. 

Stat.  1851, 8>,  substituted  for  the  last  sentence,  the  words:  "On  the 
trial,  the  defendant  and  the  olaunant  may  be  examined  by  the  plaintiff 
as  witnesses.'*  ' 

8  CaL  29:  10 CaL  175*  191 ;  14 OaL  49;  24 Oal.  425;  23  Oal.  123;  34  OaL  633 ; 
39  Cal.  703w 

Villa  V.  Pico,  April  term,  1871. 

Notioe  and  demand:  1  CaL  160;  6 OaL  44,4}12;  12 OaL  75;  23  OaL  359;  26 
Oal.  514 ;  30  Cal.  191 ;  38  OaL  564. 

$  690,  ($  219.)  The  followmg  property  is  exempt,  from 
execution,  except  as  herein  otherwise  specially  provided : 

1.  Chairs,  tables,  desks  and  books,  to  the  value  o^two  hun- 
dred dollars,  belonging  to  the  judgment  debtor<^^^>^  3^^  ^^/ 

2.  Necessary  household,  table  and  kitchen  furniture  belong- 
ing to  the  judgment  debtor,  including  one  sewing  machine  and 
one  pictno,  in  actual  uset  in  a  family,  or  belonging  to  a 
woman;  stoves,  stove-pipe  and  stove  furniture,  wearing  ap- 
parel, beds,  bedding  and  bedsteads,  and  provisions,  actually 
provided  for  individual  or  family  use,  sufficient  for  one  month. 

8.  The  farming  utensils  or  Implements  of  husbandry  of  the 
judgment  debtor ;  also,  two  oxen,  or  two  horses  or  two  mules. 
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$  690.  The  following  property  is  exempt  from  execution, 
except  as  herein  otherwise  specially  provided : 

1.  Chairs,  tables,  desks  and  books,  to  the  value  of  two 
hundred  dollars,  belonging  to  the  judgment  debtor ; 

2.  Necessary  household,  table  and  kitchen  furniture  be-' 
longing  to  the  judgment  debtor,  including  one  sewing  machine,t 
stoves,  stove-pipes  and  stove  furniture,  wearing  apparel,  beds, 
bedding,  and  bedsteads,  provisions  actually  provided  for  indi- 
vidual or  family  use,  suflScient  for  three  months,  76and  three 
cows  and  their  sucking  calves,  four  hogs  with  their  sucking 
jDigs,  and  food  for  such  cows  and  hogs  for  one  month"*. 

3.  The  farming  utensils  or  implements  of  husbandry  of  the 
judgment  debtor;  also,  two  oxen,  or  two  horses,  or  two  mules, 
and  their  harness,  one  cart  or  wagon,  and  food  for  such  oxen, 
horses,  or  mules,  for  one  month;  also,  all  seed,  grain,  or  vege- 
tables actually  provided,  reserved,  or  on  hand  for  the  pur- 
pose of  planting  or  sowing  at  any  time  within  the  ensuing  six 
months,  not  exceeding  in  value  the  sum  of  two  hundred  dol- 
lars ; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  neces- 
sary to  carry  on  his  trade;  the  notarial  seal,  records  '••and 
office  furnitur(!'6  of  a  notary  public;  the  instruments  and  chest 
of  a  surgeon,  physician,  surveyor,  or  dentist,  necessary  to  the 
exercise  of  their  profession,  with  their  professional  libraries 
'<»and  necessaiy  office  furniture'6;  the  professional  libraries  of 
attorneys,  judges,  ministers  of  the  gospel,  TSeditors,  school 
teachciH  and  music  tcacliei*s,  and  their  nec< -ssary  office  furni- 
ture; also,  the  musical  instruments  of  music  teachers  actually 
used  by  them  in  giving  instructions76; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars;  also,  his  sluices,  pipes,  hose, 
windlass,  derrick,  cars,  pumps,  tools,  implements,  and  appli- 
ances necessary  for  carrying  on  any  mining  operations,  not 
exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars; 
and  two  horses,  mules,  or  oxen,  with  their  harness,  and  food 
for  such  horses,  mule.*,  or  oxen  for  one  month,  when  neces- 
sary to  be  used  in  any  whim,  windlass,  derrick,  car,  pump,  or 
hoisting  gear;  '%nd  also  his  mining  claim  actually  worked  by 

im,not  exceeding  in  value  the  sum  of  one  thousand  dollars^; 


ing  tho  levy  of  execution  or  levy  of  attachment,  when  it  ap- 
pears, by  the  debtor's  affidavit  or  otherwise,  that  such  earnings 
ire  necessary  for  the  use  of  his  family  residing  in  this  state, 
supported  wholly  or  in  part  by  his  labor. 


6.  "Two  horses,  two  oxen,  or  two  mules,  and  their  harness, 

and  one  cart  or  wagon,  one  dray  or  truck,  one  coupt^,  one  hack  O 
or  cai-riage,  for  one  or  two  horses,  by  the  use  of  which  a  cart- 

man,  drayman,  truckman,  iiuckster,  peddler,  hackman,  team-  i- 

ster,  or  other  laborer  habitually  earns  Ids  living;  and  one  d 

horse,  with  vehicle  and  harness  or  other  equipments,  used  by  a 
a  physician,  surgeon,  or  minister  of  the  gospel,  ii}  making  his 

professional  visits,  with  food  for  such  oxen,  horaes,  or  mules  f, 

foronemoDth;  "e 

7.  Poultry,  not  exceeding  in  value  7«twenty-five  dollars?';  e 

8.  The  earnings  of  the  judgment  debtor  for  his  personal  d 
semces,  rendered  at  any  time  within  thirty  days  next  pre- 
ceding the  levy  of  execution  or  attachment,  when  it  appears  b 
by  the  debtor's  affidavit,  or  otherwise,  that  such  earnings  are  o 
necessary  for  the  use  of  his  family,  residing  in  this  state,  sup-  i- 
ported  wholly  or  in  part  by  his  labor,  ^but  where  debts  are 
incnrred  by  any  such  person  or  his  wife  or  f a'hiily  for  the  com-  jv 
mon  necessaries  of  life,  the  one  half  of  such  earnings  above 
mentioned  are,  nevertheless,  subject  to  execution,  garnish-  i, 
ment,  or  attachment,  to  satisfy  debts  so  incurred?^;  i, 

9.  The  shares  held  by  a  member  of  a  homestead  association  e 
dnly  incorporated,  not  exceeding  in  value  one  thousand  dol-  f 
lars,  if  the  person  holding  the  shares  is  not  the  owner  of  a  i, 
homestead  under  the  laws  of  this  state;  ''^ll  the  nautical  in-  f 
straments  and  wearing  apparel  of  any  master,  officer,  or  sea-  I 
man  of  any  steamer  or  other  vessel?^;  y 

10.  All  moneys,  benefits,  privileges,  or  immunities  accru-  r 
ing,  or  in  any  manner  growing  out  of  any  life  insurance  on  y 
the  life  of  the  debtor,  made  in  any  company  incorporated  ; 
under  the  laws  of  this  state,  if  the  annual  premiums  paid  do  i 
not  eKceed  five  hundred  dollars ;      ^  /*r?jLcA  /tu^    i  ^ 

\An  Act  to  amend  an  Act  entlUed  "  An  Act  to  regulate  proceed- 
ings in  civil  cases  in  the  Courts  of  Justice  of  this  State" 
passed  April  20th,  1851.    Approved  April  1, 1..72. 

Section  1. — Section  two  hundred  and  nineteen  of  the  above 
tntitlcd  Act  is  amended  to  read  as  follows  : 

$  219.  Tho  following  property  shall  be  exempt  from  execu- 
tion, except  as  herein  otherwise  specially  provided : 

i.  Chairs,  tables,  desks,  and  book§,  to  the  value  of  two  /m»k- 
ired  dollars,  belonging  to  the  judgment  debtor. 


Ic 
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«       trucl^'l^ereto  appertaining,  and  an  f ur^^^^^^^^  ^/  "H 

ratcr^  *^  company  or  department  ~t^^^^  ""f  "^^^"'  ™« T 

thiB   ^^^11    annn,  uniforms,  and  accouterments  reanirpH  J'P¥ 

'""'.ni^^i^'^''         ^  lots  and  grounds  thereto  belongTng  t^I  '' ' 
"'^  e^Si^i"^;  owned  or  held  by  any  town  or  incorporated  J-^^' 

*^&*t-^^  ^{.  T  ''  f'  *"  ^^'^^^^^  ornar^nt  or  puU^ 

or  deal  ^j^^  ^^^  ^^         ^^^        military  comr^p.^^  1      ^"^^ 

He  use,  ^J^^^  1,^,  of  this  stale.  ^   ^^''''^  ^"^^^^^  %, 

^c  ^Ko^'articlo.  however   or  species  of  property  mentioned  U  't^ 

ric  tbVs  sectior^  is  exempt  from  execution  issued  upon  a  judgme^^^ 

or.  !pcovered  for  i*«  P"«^'  or  upon  a  judgment  of  foreclosure  of  m^ 

la.  Tortga^e  tbcrcon.                                                                        "f^l 

lai  Sirc  2.    An  »«*  entitled  an  act  to  amend  an  act  entitled  an  act  to  re«£5 

of  nuTproceedings  m  civil  cases  m  the  courts  of  justice  in  this  ata^ 

1  ^fed  April  29th.  1851.  approved  April  1. 1872.  is  hereby  repealed.  CTo^i 

g  effect  Aprin.l8«6.]                                                                                                ^ 

the  sum  of  five  hundred  dollars ;  also  his  sluices,  pipes,  nose, 
windlass,  derrick,  cars,  pumps,  tools,  implements,  and  appU- 
ances,  necessary  for  carrying  on  any  kind  of  mining  operations, 
not  exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars ; 
and  two  horses,  mules  or  oxen,  with  their  harness ;  and  food  for 
such  horses,  mules,  or  oxen,  for  one  month,  when  necessary 
♦^  Ka  used  in  any  whim,  windlass,  derrick,  car,  pump,  or  hoist- 
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such  horses,  muit;»,  ^'-  ^^^^^j  *vf*  v«v  mvuvu,  wxxcu  uuuyBBary 
to  be  used  in  any  whim,  windlass,  derrick,  car,  pump,  or  hoist- 
in^"  «-ear ;  and  also,  his  mining  claim  actually  worked  by  him, 
Tioi  exceeding  in  value  the  sum  of  one  tlwusand  dollars. 

6.  Two  oxen,  two  horaes,  or  two  mules,  and  their  harness  ; 
and  one  cart  or  wagon,  one  dray  or  truck,  One  coupee,  one 
hack  or  carriage  for  one  or  two  horses,  by  the  use  of  which  a 
cartman,  drayman,  truckman,  huckster,  peddler,  hiwikman; 
teamster,  or  other  laborer  habitually  earns  his  living ;  and  one 


2|S  EDEOUnOW.  ^  ^•^ 

horse,  Trith  vehicle  and  harness  or  other  equipments,  nsed  by 
a  physician,  surgeon,  or  minister  of  the  gospel,  in  making  his 
'professional  visits ;  with  food  for  such  oxen,  horses  or  mules, 
•'  for  one  month. 

7.  All  fire  engines,  hooks  and  ladders,  with  the  carts,  trucks^ 
IJ    ajnd  carriages,  hose,  buckets,  implements  and  apparatus  thereto 

'  appertaining,  and  all  furniture  and  uniforms  of  any  fire  com- 
~  pany  or  department  organized  under  any  law  of  this  state. 

8.  All  arms,  uniforms,  and  accoutrements,  required  by  law 
to  be  kept  by  any  person,  and  one  shot  or  rifie  gun. 

9.  All  court-houses,  jails,  public  offices  and  buildings,  lots, 
grounds  and  personal  property,  the  fixtures,  furniture,  books, 
papers  and  appurtenances  belonging  and  pertaining  to  the 
court-house,  jail  and  piablic  offices,  belonging  to  any  county  of 
this  state ;  and  all  cemeteries,  public  squares  and  places,  pub- 
lic buildings,  town  halls,  markets,  buildings  for  the  use  of  fire 
d^Murtmeots  and  military  organizations,  and  the  lots  and 
grounds  thereto  belonging  and  appertaining,  owned  or  held  by 
any  town  or  incorporated  city,  or  dedicated  by  such  town  or 
city  t«»  health,  ornament  or  public  use,  or  for  the  use  of  any 
fire  or  military  company  organized  under  the  laws  of  this 
state ;  but  no  article  or  species  of  property  mentioned  in  this 
section  is  exempt  from  execution  issued  upon  a  judgment 
recovered  for  its  price,  or  upon  a  mortgage  thereon. 

10.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next  preced- 
ing the  levy,  execution  or  levy  of  attachment,  when  it  appears 
by  the  debtor's  affidavit,  or  otherwise,  that  such  earnings  are 

*  necessary  for  the  use  of  his  family  residing  in  this  state,  sup- 
ported wholly  or  in  part  by  his  labor. 

11 .  T!ie  shares  held  hy  a  member  of  a  homestead  association j 
duly  incorporated,  not  exceeding  in  value  one  thousand  doUars^ 
if  the  person  holding  the  shares  is  not  the  owner  of  a  homestead 
under  tlie  laws  of  this  state ;  aU  the  nautical  instruments  and 
wearing  apparel  of  any  master,  officer  or  seaman,  of  any 
steamer,  or  other  vessel, 

$  12.    This  Act  shall  take  effect  immediately. 


Stat.  186d-'7d«  S84,  omitted  the  words  italicUed  in  subdivisions  8, 4, 6, 7,8, 
10  and  li ;  bat  inserted  in  subdivision  3,  the  portion  of  subdivision  1,  not 
Udliciiied. 

Stat.  ISS^'ei,  fl23,  read  "  one  hundred  "  instead  of  "  two  hundred  "  in 
subdivision  1  r  omitted  the  itaticimi  words  in  subdivision  2 ;  inserted  the 
Words  "four  cows"  between  "harness"  and  "  one  cart,"  and  the  word 
"  cows  *'  between  "horses  "  and  "  or  mules,"  in  subdivision  3 ;  omitted 
rta?*ci«KZ  words  in  subdivision  4 ;  omitted  the  words  "  one  dray,  or  truck* 
one  coupee,  one  hack  or  carriage  for  one  or  two  horses ; "  also  the  words 
"drayman,"  "truckman,"  "hackman,"  in  subdivision  6;  also  omitted 
subdivisions  7, 8, 10  and  11. 

Stat.  1862, 673,  reUd  "One  hundred"  instead  of  "two  hundred"  in  sub- 
division 1 ;  omitted  the  itaUdsed  words  in  subdivision  2 ;  inserted  the  words 


"two  cows"  between  "harness"  and  "one  cart,"  also  the  word  "  cows" 
between  "horses' '  and  "or  mules"  in  subdivision  3 ;  omitted  the  tfcrftcfsed 
words  in  subdivision  4,  and  substituted  therein  for  all  following  the  words 
"their  profession,"  the  words  "with  the  professional  library,  and  the  law 
libraries  of  an  attorney  and  oounsellor;"  substituted  for  subdivision  6> 
the  words :  "  The  tent  and  furniture,  including  a  table,  camp  stools,  bed 
and  bedding  of  a  miner;  also,  his  rocker,  shovels,  spades,  wheelbarrows' 
pumps  and  other  instruments  used  in  mining,  with  provisions  necessary 
for  his  support  for  one  month."  Omitted  from  subdivision  6,  the  words 
"  one  dray,  or  truck,  one  coupee.  one  hack  or  carriage  for  one  or  two 
horses,"  also  the  words  "  drayman,"  "truckman,"  "huckster,"  "ped- 
dler," "  hackman,"  also  the  words  "and  harness  or  other  equipments," 
and  the  words  "  or  minister  of  the  gospel;"  omitted  subdivisions  7,  8, 
9, 10  and  11.  Omitted  in  subdivision  12,  the  words  "  hooks  and  ladders," 
"trucks  and  carriages,"  "implements,"  "and  all  furniture  and  uni- 
forms;" omitted  in  subdivision  14,  the  words  "and  military  organiza- 
tions," "or  for  the  use  of  any  fiie  or  military  company  organized  under 
the  laws  of  this  state." 

Stat.  18M,  62,  was  the  same  as  stat.  1862,  omitting  from  subdivision  8 
thereof,  the  words  following  "  one  month  "  fn  subdivision  3,  supra ;  also 
from  subdivision  9  thereof,  (which  corresponded  with  subdivision  14, 
mpra);  the  words  "  the  fixtures,  furniture. books,  papers,  and  appurten- 
ances, belonging  and  pertaining  to  the  court-house,  jail,  and  public 
offices." 

Stat.  1851,  85,  was  the  same  as  stat.  1854,  omitting  in  subdivision  3 
thereof,  the  words  "two  cows;"  also  subdivisions  7  and  9  thereof,  which 
corresponded  with  subdivisions  12  and  14,  supra. 

A  provision  was  made  by  stat.  1863-'61,  92,  as  follows :  "  In  addition  to 
the  property  now  exempted  by  law  from  sale  or  levy  on  execution,  there 
shall  be  exempted  one  sewing  machine,  of  a  value  not  exceeding  one 
hundred  dollars,  in  actual  use  by  each  debtor  or  the  family  of  the 
debtor." 

A  provision  was  made  by  stat.  1865-'66, 271,  as  follows:  "  The  law  libra- 
ries of  federal  and  state  judges  of  courts  of  record  shall  be  exempt 
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from  ezeention  in  all  oases  except  upon  a  jndcment  recorered  for  the 
purchase  money  thereof,  or  upon  a  mortgage  thereon." 

Stai.  1861.  572,  §  21,  for  Incorporating  homestead  associations,  read: 
"The  shares  held  by  the  members  of  all  associations  incorporated  un- 
der the  provisions  of  this  act,  together  with  any  amounts  of  deposits  or 
assessments,  shall  be  exempt  from  attachment,  or  sale,  on  execution  for 
debt,  to  an  extent  not  exceeding  one  thousand  dollars  in  such  shares 
deposits,  or  assessments,  at  their  par  value ;  Provided^  the  person  holdfng 
sqch  shares  is  not  the  owner  of  a  homestead  under  the  homestead  laws 
of  this  state." 

Stat.  1802, 444,  i  10,  exempted  the  seal,  registers,  and  official  documents 
of  notaries  public. 

Stat.  1868, 500,  read:  "No  money,  benefit,  right,  privilege  or  immunity 
aeeroinir  or  in  any  nuumer  whatever  growing  out  of  any  life  insurance 
on  the  life  of  the  debtor,  made  in  any  insurance  company  incorporated 
under  the  laws' of  this  state,  shall  be  subject  to  levy  under  attachment 
or  execution,  or  under  any  original,  mesne  ur  final  process  whatever 
against  such  debtor,  or  to  be  taken,  sequestered  or  reached  by  any  pro- 
ceeding supplementary  to  execution  or  other  like  proceeding ;  provided, 
however,  this  exemption  shall  not  extend  beyond  such  moneys,  benefits, 
lights,  privileges  and  immunities  as  have  been  or  might  have  been  se- 
cured by  the  iwymentof  an  annual  premium  not  exceeding  five  hundred 
dollars." 

22  Cal.  506;  39  001.103. 

Sub-division  1 :  38CaI.  384. 

Sub-division  2 :  IS  Cal.  266 ;  38  Cal.  384. 

Sub-division  3 :  22  Cal.  508 ;  23  Cal.  78 ;  38  CaL  964. 

Sub-division  4:  34  Cal.  3d2;  38  Cal.  384 

Sub-divisions:  SBOal. 384. 

Sub-division  6:  5  Cal.  418 ;  10  CaL  893;  34  Gal.  303;  38  Cal.  384. 

Sub-division  10:  37  Cal.  97. 

Sub-division  11:  36  Cal.  549;  McCullough  v.  dark,  April  term,  1871. 

^  691.  ($220.)  The  sheriff  must  execute  the  writ  against 
the  property  of  the  judgment  debtor,  by  levying  on  a  sufficient 
amount  of  property,  if  there  be  sufficient ;  collecting  or  selling 
the  things  in  action,  and  selling  the  other  property,  and  paying 
to  the  plaintiff  or  his  attorney  so  much  of  the  proceeds  as  will 
satisfy  the  judgment ;  any  excess  in  the  proceeds  over  the  judg- 
ment and  the  sheriff's  fees  must  be  returned  to  the  judgment 
debtor.  When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  the  sheriff  s  fees, 
within  the  view  of  the  sheriff,  he  must  levy  only  on  such  part 
of  the  property  as  the  judgment  debtor  may  indicate.        ./**     "^  '^  j 
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Stat.  1851, 80,  contained  the  words  "  or  depositing  the  amoant  with  the 
clerk  of  the  court,"  hefore  "  any  exoess;"  also  added,  "prmidoal,  that  the 
indgment  debtor  be  present  at.  and  indicate  at  the  time  of  the  levy,  such 
part;  and  profoided,  that  the  property  indicated  be^amply  sofScient  to 
satisfy  such  judgment  and  fees.'* 

^  Cal.  49, 196 :  10  Cal.  487 ;  38  Cal.  652 ;  38  Cal.  654. 

On  personal  property:  7  Cal.  549:  12  Cal.  230,  478;  14 CaL49;  2a^Cal. 
100 ;  25  Cal.  563 ;  34  CaL  87. 

On  real  estate :  37  Cal.  ISO ;  38  Cal.  652. 

As  a  satisfaction  of  judgment :  8  Cal.  30 ;  32  Cal.  1351. 

Clark  V.  Sawyer,  April  term,  1870. 

Kenyon  v.  Quinn,  April  term,  1871. 

Howe  V.  Union  Insurance  Company,  January  term,  1872. 

$  693.  ($  221.)  Before  the  sale  of  property  on  execution, 
notice  thereof  must  be  given,  as  follows  :  J^v'^G  p3  2-  '^^ 

1.  Incase  of  perishable  property:  by  posting  written  notice 
of  the  time  and  place  of  sale  in  three  public  places  of  the 
township  or  city  where  the  sale  is  to  take  place,  for  such  time 
as  may  be  reasonable,  considering  the  character  and  condition 
of  the  property. 

2.  In  case  of  other  personal  property :  by  posting  a  similar 
notice  in  three  public  places  in  the  township  or  city  where  the 
sale  is  to  take  place,  not  less  than  five  nor  more  than  ten  days 
successively. 

3.  In  case  of  real  property :  by  posting  a  similar  notice, 
particularly  describing  the  property*  for  twenty  days  sucoess- 
ively,  in  three  public  places  of  the  township  or  city  where  the 
property  is  situated,  and  also  when  the  property  is  to  be  sold, 
and  publishing  a  copy  thereof,  once  a  week  for  the  same  period, 
in  some  newspaper  published  in  the'  county,  if  there  be  one. 

4.  When  the  judgment  under  wliich  the  property  is  to  be  sold 
is  made  payable  in  a  specified  kind  of  money  or  currency,  the 
several  notices  required  by  this  section  must  state  the  kind  of 
money  or  currency  in  which  bids  may  be  made  at  such  sale, 
which  must  be  the<  same  as  that  specified  in  the  judgment.  ^ 

Stat.  1863, 639. 

Stat.  1851, 86,  omitted  subdivision  4,  and  the  words  "some"  and  "pub- 
lished "  in  subdiyision  3. 

$  693.  ($  222.)  An  officer  selling  without  the  notice  pre- 
scribed by  the  last  section  forfeits  five  hundred  dollars  to  the 
aggrieved  party,  in  addition  to  his  actual  damages ;  and  a  per- 
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a6n  wilfuUy  taking  down  or  defacinpr  the  notice  posted,  if  done 
before  the  sale  or  fhe  satisfaction  of  the  judgment  (if  the  judg- 
ment bo  satisfied  before  sale) ,  forfeits  five  hundred  dollars. 
6CaL47;22CaL264. 

$  69*.  ($  223.)  All  sales  of  property  under  execution  must 
be  made  at  auction  to  the  highest  bidder,  between  the  hours  of 
nine  in  the  morning  and  fire  in  the  af teraoon.  After  sufiBcient 
property  has  been  sold  to  satisfy  the  execution,  no  more  can  be 
sold.  Neither  the  officer  holding  the  execution  nor  his  deputy 
can  become  a  purchaser  or  be  interested  in  any  purchase  at 
such  sale.  When  the  sale  is  of  personal  proj^erty,  capable  of 
manual  delivery,  it  must  be  within  view  of  those  who  attend  the 
sale,  and  be  sold  in  such  parcels  as  are  likely  to  bring  the  high- 
est price ;  and  when  the  sale  is  of  real  property,  consisting  of 
several  known  lots  or  parcels,  they  must  be  sold  separately ;  or 
when  a  portion  of  such  real  property  is  claimed  by  a  third  per- 
son, and  he  requires  it  to  be  sold  separately,  such  portion  must 
be  thus  sold.  The  judgment  debtor,  if  present  at  the  sale,  may 
also  direct  the  order  in  which  property,  real  or  personal,  shall 
be  sold,  when  such  property  consists  of  several  known  lots  or 
parcels,  or  of  articles  which  can  be  sold  to  advantage  sep- 
arately, and  the  sheriff  must  follow  such  directions. 

19Csl.  120:  30  Cal.  591 ;  31  Oal.  3(n ;  36  CaL  446;  38  CaL377. 

Foster  v.  Coronel,  October  term,  1867. 

If  cKenzie  v.  Dickinson,  January  term,  1872. 

Salo  of  land  in  gross :  6  CaL  47 ;  11  Cal.  20 ;  21  CaL  97. 

Officer  not  to  become  purchaser:  30  Cal.  091. 

Statute  is  directory:   38  Cal.  654. 

Sale  not  affected  by  return  of  sheriff :  0  Oal.  56 ;  6  Oal.  290 :  38  Oti.  654 

Sale  under  void  judgment:  8  Cal.  662;  88  Oal.  436 

$  695.  ($  224.)  If  a  purchaser  refuse  to  pay  the  amount  bid 
by  him  for  property  struck  off  to  him  at  a  sale  under  execution, 
the  officer  may  again  sell  the  property  at  any  time  to  the  high- 
est bidder,  and  if  any  loss  be  occasioned  thereby,  the  officer 
may  recover  the  amount  of  such  loss,  with  costs,  by  motion, 
upon  previous  notice  of  five  days  before  any  court,  or  before 
any  justice  of  the  peace,  if  the  same  does  not  exceed  his  juris- 
diction, i^v^  '  3  '^-  5 

5  0aLe6;60aL91:8  0al.25;9  0aL93:  160al.664:  32  OU.  612. 
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$  690.    (^  2t5.)  Such  court  of  jnstioe  miut  proceed  in  a 

-summary  manner  and  give  judgment,  alhd  issue  execution 

therefor  forthwith,  but  the  defendant  may  claim  a  jury ;  and 

the  same  proceedings  may  be  had  against  any  subsequent  pur* 

•  chaser  who  refuses  to  pay,  and  the  officer  may,  in  his  discre- 

.  tion,  thereafter  reject  the  bid  of  any  x>er8on  so  refusing J^;^  3  2.^ 

22  Cal.  263,  512. 

,^  697.    ($  226.)  The  two  preceding  sections  must  not  be 
•.construed  to  make  the  officer  liable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and  the 
:  amount  collected  from  the  purchaser  refusing  to  pay. 

$<698.  ($  227.)  When  the  purchaser  of  any  x)er8onal  prop- 
'  erty  capable  of  manual  delivery  pays  the  purchase  money,  the 
officer  making  the  sale  must  deliver  to  the  purchaser  the  prop- 
'  eorty,  and,  if  desired,  execute  and  deliver  to  him  a  certificate  of 
I  the  isale.  Such  certificate  conveys  to  the  purchaser  all  the 
right  which  the  debtor  had  in  such  property  on  the  day  the 
<  execution,  or  attachment  was  levied. 

Stat.  1831,  87,  inserted  words  "and  iiayment"  after  " of  the  eale ; ** 
.  4d8o,  "title  andinterest "  after  "  right ; "  also  '*  and  to  "  after  "  had  in.*' 
19  OkL  474. 

I  699.  ($  228.)  When  the  x>ticchaser  of  any  personal  prop- 
Bonal  property  not  capable  of  manual  delivery  pays  the  purchase 
money,  the  officer  making  the  sale  must  execute  and  deliver  to 
the  purchaser  a  certificate  of  sale.  Such  certificate  conveys  to 
the  purchaser  all: the  right  which  the  debtor  had  in  such  prop- 
erty on  the  d^  the  execution  or  attachment  was  levied. 

Stat.  1851, 88,  anaerted  same  words  in  same  plaoes  as  indicated  under 
:  foregoing  section. 

.  18 CaL  436;  2S  OkL  861;  25 OaL  557;  29  Oal.  472;  84  Cal. 87. 

$^tW>.  {$  229.)  .TJpon  a  sale  of  real  property,  the  purchaser 
is  substituted  to  and  acquires  all  the  right,  title,  interest  and 
claim  of  the  judgment  debtor  thereto ;  and  when  the  estate  is 
less  than  a  leasehold  of  two  years'  unexpired  term,  the  sale  is 
absolute.  In  all  other,  cases,  the  property  is  subject  to  redemp- 
tion, as  provided  in  thi8<  chapter.  The  officer  must  give  to  the 
purchaser  a  certifioataxkf  .sale,  containing-^ 
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1.  A  partionlar  description  of  the  real  properly  sold. 

2.  Tho  price  bid  for  each  distinct  lot  or  parcel. 

3.  The  whole  price  paid. 

4.  When  subject  to  redemption,  it  must  be  so  stated. 
And  when  the  judgment,  under  which  the  Bale  has  been 

made,  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  certificate  must  also  show  the  kind  of  money  or 
currency  in  which  such  redemption  may  be  made,  which  must 
be  the  same  as  that  specified  in  the  judgment.  A  duplicate  of 
such  certificate  must  be  filed  by  the  officer  in  the  office  of  the 
recorder  of  the  county. 

Stat.  136  V6 1, 639. 

Stat.  1862, 569,  same  as  above,  omitting  all  the  words  after  subdivision 
4,  except  the  last  sentence;  stat.  1851, 88,  omitted  the  words  "the  pur- 
chaser is  substituted,  and  acquires  all  the  right,  title,  interest  and  claim 
of  the  judgment  debtor  thereto ; "  and  also  omitted  all  the  words  after 
subdivision  4,  except  the  last  sentence. 

2  Cal.  596;  4  Cal.  131, 196 ;  5  Cal.  392 ;  6  Cal.  173 ;  9  Cal.  365. 

Certificate:  8  Cal.  406;  30  Cal.  137. 

Property  subject  to  redemption:  5  CaL403;  6  Cal.  173;  9  Cal.  413;  11 
Cal.  317 ;  15  Cal.  528;  16  Cal.  580 ;  21  Cal.  112, 623 ;  22  Cal.  650 ;  23  Cal.  22 ;  38 
CaL  439;  40  Cal.  237 ;  Middleton  v.  Guy,  October  term,  1855,  not  reported. 

Sub-division  3:  11  Cal.  26. 

Title  acquired  at  sale:  9  Cal.  117:  10  Cal.  530;  12  Cal.  133;  14 Cal.  676; 
16  Cal.  469;  17  Cal.  56 ;  21  Cal.  220 :  26  Cal.  65S ;  27  Cal.  299;  3d  Cal.  137 ;  31 
Gal.  296,  .594;  36  Cal.  397:  33  Cal.  425, 438, 654;  Kenyon  v.  Quinn,  April  T., 
1871,  «Ad  see  citations  under  §  703. 

^  TOl.  (^  230.)  Property  sold  subject  to  redemption,  as 
provided  in  the  last  section,  or  any  part  sold  separately,  may 
be  redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 
lowing persons,  or  their  successors  in  interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in  the 
whole  or  any  part  of  the  property. 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on  the 
property  sold,  or  on  some  share  or  part  thereof,  subsequent  to 
that  on  which  the  property  was  sold.  The  persons  mentioned 
in  the  second  subdivision  of  this  section  are,  in  this  chapter, 
termed  redemptioners. 

j  Who  entitled  to  redeem :  2  Cal.  407, 596 ;  4  Cal.  131 ;  10  Cal.  317, 547 ;  13 

OaL  577 ;  14  Cal.  561;  15  Cal.  510, 526;  16  Cal.  590;  21  Cal.  106;  23  Cal.  32;  27 

CaL  371 ;  28  Cal.  204;  35  Cal.  722;  37  Cal.  135;  38  C&l.  439;  40  Cal.  237. 

_  Fido  8§  346, 347. 

0.  C.  P.—  »o 


$  70a.  The  judgment  debtor,  or  redemptioner,  may  redeem 
the  property  from  the  purchaser  '%ny  timers  within  six  months 
after  the  sale,  on  paying  the  purchaser  the  amount  of  his  pur- 
chase, with  "^^two  per  cent  a  month's  thereon  in  addition,  "^^up  to 
the  time  of  redemption's  together  with  the  amount  of  any  assess- 
ment or  taxes  which  the  purchaser  may  have  paid  thereon 
after  purchase,  and  interest  on  such  amount,  and  if  the  pur- 
chaser be  also  a  creditor,  having  a  prior  lien  to  that  of  the 
redemptioner,  other  than  the  judgment  under  which  such 
purchase  was  made,  the  amount  of  such  lien,  with  interest. 
[Approved  February  15,  1876.] 

Stat.  1860, 302. 

Stat.  18,)1, 88,  used  "eighteen"  instead  of  "twelve,"  and  omitted  the 
words  ' '  other  than  the  judgment  under  which  such  purchase  was  made." 
Stat.  18-39, 139,  was  same  as  section  702,  substituting  for  the  last  clause 
beginning  with  tho  words  "and  if,"  the  words:  "After  the  sale  of  any 
roiljestato,  the  judgment  under  which  such  sale  was  had  shall  cease  to 
bo  a  lien  upon  such  i-eal  estate." 

II  Cal.  20;  3  Oal.  298;  14  Cal.  54, 5(8;  17  Cal.  484;  21  Cal.  392;  37  Cal.  135. 

Payment  under  protest :  9  Cal.  416 ;  14  Oal.  240. 

^  TOO.  (^  232.)  If  prc^erty  be  so  redeemed  by  a  redemp- 
tioner, either  tho  judgment  debtor  or  another  redemptioiier 
may,  within  sixty  days  after  the  last  redemption,  again  redeem 
it  from  the  last  redemptioner,  on  paying  the  sum  paid  on  such 
last  redemption,  with  four  per  cent,  thereon  in  addition,  and 
the  amount  of  any  assessment  or  taxes  which  the  last  redemp- 
tioner may  have  paid  thereon  after  tho  redemption  by  him, 
with  interest  on  such  amount,  and  in  addition  tho  amount  of 
any  liens  held  by 'said  last  redemptioner  prior  to  his  o^vn,  with 
interest;  the  judgment  under  which  tho  property  was  sold 
need  not  be  so  paid  as  a  lien.  The  property  may  be  again,  and 
as  often  as  the  debtor  or  a  redemptioner  is  so  disposed,  redeemed 
from  any  previous  redemptioner,  within  sixty  days  after  the 
last  redemption,  with  four  p?r  cent,  thereon  in  addition,  and 
the  amount  of  any  assessments  or  taxes  which  the  last  previous 
redemptioner  paid  after  the  redemption  by  him,  with  interest 
thereon,  and  tho  amount  of  any  liens,  other  than  the  judgment 
under  which  the  property  was  sold,  held  by  the  last  redemp- 
tioner previous  to  his  own,  with  interest.  Notice  of  redemp- 
tion must  be  given  to  the  sheriff.  If  no  redemption  be  made 
within  six  months  after  the  sale,  the  purchaser,  or  his  assignee. 
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is  entitled  to  a  conTeyaiice  j  or,  if  so  redeemed,  whenever  sixty 
days  have  elapsed,  and  no  other  redemption  has  been  made, 
and  notice  thereof  given,  and  the  time  for  redemption  has  ex- 
pired, the  last  redemptioner,  or  his  assignee,  is  entitled  to  a 
sheriff's  deed.  If  the  debtor  redeem  at  any  time  before  the 
time  for  redemption  expires,  the  effjctof  the  sale  is  terminated 
and  he  is  restored  to  his  estate,   c^f^^^  tP  2^^^  , 

Stat.  1863,  302,  same,  omittin«r  the  italiaaed  "&nd"  which  is  placed  after 
"  expired." 

Stat.  1851, 83,  contained  "six"  instead  of  "four;"  also  words  on  pay- 
ing the  sum  paid  on  tho  last  previous  redemption,"  after  "  the  last  re- 
demption," where  they  occur  the  second  time;  also  omitted  tho  words 
**  the  judgrment  under  which  the  property  woa  sold  need  not  be  so  paid 
as  a  lien;"  also  the  words  "other  than  the  judsmont  under  which  the 
property  was  sold;"  also,  "or  his  assignee;"  also  the ita/iciaed " and " 
which  is  placed  after  "  expired." 

Stat.  1859, 1^0,  same  as  above  section  703,  omitting  words  "  and  in  ad- 
dition tho  amount  of  any  liens  held  by  said  last  redemtioner  prior  to  his 
own,  with  interest ;  the  judgment  under  which  the  property  was  sold 
need  not  be  so  paid  as  a  lien ; "  also  the  words  "  and  the  amount  of  any 
liens  other  than  the  judgment  under  which  the  property  was  sold,  held 
by  the  last  redemptioner  previous  to  his  own,  with  interest;"  also  the 
Uaiieiaed  "and"  which  is  placed  after  "expired 

9Cal.  365;  31  Cal.  300. 

Payment  of  taxes:  17  Cal.  48S. 

Deed,  when  to  be  executed:  21  Cal.  395;  83  CaL  675;  38  Obi.  438. 

Peed,  by  whom  executed :  3  Gal.  266 ;  6  Cal.  650 ;  8  Cal.  407 ;  9  Cal.  103 ; 
12  CaL  133;  22  Cal.  373. 

JIandamus  to  compel  execution  of  conveyance :  6  Cal.  91 ;  21  Cal.  111. 

Receipts  in  conveyance :  24  Cal.  414 ;  25  Cal.  236 ;  30  CaL  288 ;  38  Cal.  658 ; 
40  Cal.  611. 

Title  acquired  by  sherifb'  deed:  4  Cal.  357 ;  9  Cal.  103, 117,  426, 479,  531 ; 
14  Cal.  54 ;  16  Cal.  471 ;  26  Cal.  658 ;  31  Cal.  301 ;  38  Cal.  438.  t 

Eimerson  v.  Sansome,  July  T.,  1871,  and  see  citations  under  8  700. 

§  704*  (^  233.)  The  payments  mentioned  in  the  lost  two 
sections  may  be  made  to  the  purchaser  or  redemptioner,  or  for 
him,  to  the  officer  who  made  the  sale.  When  the  judgment 
under  which  the  sale  has  been  made  is  payable  in  a  specified 
kind  of  money  or  currency,  payments  must  be  made  in  the 
same  kind  of  money  or  currency,  and  a  tender  of  the  mon^ 
is  equivalent  to  payment. 

Btat.  1863. 690. 

Stat.  1851, 89,  omittod  the  words  between  "  sale  "  and,  "and  a  tender." 

4  Cal.  127 :  1 1  Col.  232, 661 ;  17  Cal.  485 ;  26  Cal.  653 ;  30  Cal.  137 ;  33  Cal.  254. 

Tender:  37  Cal.  2i& 
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$  705.  (^  234.)  A  redemptioner  must  prodace  to  the  officer 
or  person,  from  whom  he  seeks  to  redeem,  and  serve  with  his 
notice  to  the  sheriff— 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he 
claims  the  right  to  redeem,  certified  by  the  clerk  of  the  court, 
or  of  the  county  where  the  judgment  is  docketed,  or  if  he  re- 
deem upon  a  mortgage  Or  other  lien,  a  note  of  the  record  there- 
of, certified  by  the  recorder. 

2.  A  copy  of  any  assignment  necessary  to  establish  his  claim , 
verified  by  the  affidavit  of  himself,  or  of  a  subscribing  witness 
thereto. 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount 
then  actually  due  on  the  lien. 

Su]>-Dr^isiOKS  1  and  2:  14  Cal.  54. 

$  70G.  (§  235.)  Until  the  expiration  of  the  time  allowed  for 
redemption,  the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice,  on 
tiie  application  of  the  purchaser  or  the  judgment  creditor.  But 
it  is  not  waste  for  the  person  in  possession  of  the  properly  at 
the  time  of  sale,  or  entitled  to  possession  afterwards,  during  • 
the  period  allowed  for  redemption,  to  continue  to  use  it  in  the 
same  manner  in  which  it  was  previously  used ;  or  to  use  in  the 
ordinary  course  of  husbandry ;  or  to  make  the  necessary  re- 
pau*s  of  buildings  thereon ;  or  to  use  wood  or  timber  on  the 
property  therefor ;  or  for  the  repair  of  fences ;  or  for  fuel  in 
his  fam Jy,  while  he  occupies  the  property. 

4  pal.  1S6;  5  Cal.  392 ;  13  Cal.  516;  22  Cal.  191. 

$  707.  (^  236.)  The  purchaser,  from  the  time  of  the  sale 
until  a  redemption,  and  a  redemptioner,  from  the  time  of  his 
redemption  until  another  redemption,  is  entitled  to  receive, 
from  the  tenant  in  possession,  the  rf;nt8  of  the  property  sold, 
or  the  value  of  the  use  and  occupation  thereof.  But  when  any 
rents  or  profits  have  been  received  by  the  judgment  creditor 
or  purchaser,  or  his  or  their  assigns,  from  the  property  thus 
sold  preceding  such  redemption,  the  amounts  of  such  rents 
and  profits  shall  be  a  credit  upon  the  redemption  money  to  be 
paid ;  and  if  the  redemptioner  or  judgment  debtor,  before  the 
expiration  of  the  time  allowed  for  such  redemption,  demands 
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in  writmg  of  such  purchaser  or  creditor,  or  his  assigns,  a 
writcen  and  verified  statement  of  the  amounts  of  such  rente 
and  profits  thus  received,  the  period  for  redemption  is  extend- 
ed five  days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns,  to  such  redemptioner  or  dehtor.  If  such 
purchaser  or  his  assigns  shall,  for  a  period  of  one  montli  from 
and  after  such  demand,  fail  or  refuse  to  give  such  statement, 
such  redemptioner  or  debtor  may  bring  an  action  in  any  court 
of  competent  jurisdiction,  to  compel  an  accounting  and  dis- 
closure of  such  rente  and  profite,  and  until  fifteen  days  from 
and  after  the  final  determination  of  such  action,  the  right  of 
redemption  is  extended  to  such  redemptioner  or  debtor, 

Stat.  1860-TO,  106,  added  words  "  or  debtor,"  Trherever  they  occnr. 

Stat.  1851, 89,  omitted  all  after  the  word  "  thereof-" 

2  Cal.  407 ;  T)  Cal.  392;  7  Gal.  46;  8  Cal.  586;  13  Cal.  516:  IS  Cal.  114;  21  Cal. 
139,  233;  25  Cal.  3J4:  30  Cal.  426;  31  Cal.  269,  300;  37  Cal.  431 ;  38  Cal.  42S. 

Payment  of  taxes:  13  Cal.  617;  16  Cal.  471. 

Accounting  for  rents  and  profits:  17  Cal.  •%? ;  37  Cal.  431. 

Not  to  apply  to  tax  sales :  llayor  v.  Wards,  Jan.  T.,  1867,  not  reported. 

^  708.  ($  237.)  If  the  purchaser  of  real  property  sold  on 
execution,  or  his  successor  in  interest,  be  evicted  therefrom  in 
Qonsequcnce  of  irregularities  in  the  proceedings  concerning 
the  sale,  or  of  the  reversal  or  discharge  of  the  judgment,  he 
may  recover  the  price  paid,  with  interest,  from  the  judgment 
creditor.  If  the  purchaser  of  property  at  sheriff's  sale,  or  his 
successor  in  interest,  fail  to  recover  possession,  inconsequence 
of  irregularity  in  the  proceedings  concerning  the  sale,  or  be- 
cause the  property  sold  was  not  subject  to  execution  and  sale, 
the  court  having  jurisdiction  thereof  must  after  notice  and  on 
motion  of  such  party  in  interest,  or  his  attorney,  rev.ve  the 
original  judgment  in  the  name  of  the  petitioner,  for  the  amount 
paid  by  such  purchaser  at  the  sale,  with  interest  thereon,  from 
the  time  of  payment,  at  the  same  rate  that  the  original  judg- 
ment bore ;  and  the  judgment  so  revived  has  the  same  force 
and  effect  as  would  an  original  judgment  of  the  date  of  the 

revival,  and  no  more, 

Stat.  1851,  !0,  substitnted  for  all  following  the  words  "judgment  cred- 
itor," the  words:  "If  tho  recovery  bo  in  consequence  of  the  irregularity 
in  the  proceedings  concerning  the  sale,  tho  judgment  may,  by  order  of 
the  court,  upon  notice  to  tho  judgment  debtor,  be  revived,  and  a  new 
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execntion  iwned  for  the  price  paid  on  the  sale,  with  inteiesi.  Snch 
jadgment  shall  be  a  lien  on  the  real  estate  of  the  jndgment  debtor,  only 
from  the  time  of  its  revival." 

Stat.  1863, 303,  same  as  708,  down  to  the  word  "borj,"  msertinir  "  on 
petition  of  "  instead  of  "after  notice  and  on  motion,"  and  omitting 
words  "in  the  name  of  the  petitioner ; "  after  the  word  "  bore,"  the  fol> 
lowing  words:  "and  when  so  revived,  the  said  jndgment  shall  have  the 
same  effect  as  an  original  jndgment  of  the  said  conrt  of  that  date,  and 
bearing  interest  as  aforesaid,  and  any  other  or  after  acquired  property, 
rents,  issues  or  profits,  of  the  said  debtor,  shall  be  liable  to  levy  and  sale 
under  execution  in  satisfaction  of  such  debt ;  provided,  that  no  property 
of  such  debtor  sold  bona  fide  before  the  filing  of  such  petition,  shall  be 
subject  to  the  lien  of  said  judgment ;  and  provided,  further,  that  notice 
of  the  filing  of  such  ijetition  shall  be  made  by  filing  a  notice  thereof,  in 
the  recorder's  office  of  the  county  where  such  property  may  be  situated; 
and  that  said  judgment  shall  be  revived  in  the  name  of  the  original 
plaintiff  or  plaintiffs,  for  the  use  of  said  petitioner,  the  party  in  in- 
terest." 

Iff  CaL  565;  21  CaL  91 ;  23  CaL  362, 630;  21  Cal.  608 ;  38  CaL  377. 

$709.  (N.  S.)  When  property,  liable  to  an  execution  a^;aiii8t 
several  persons,  is  sold  thereon,  and  more  than  a  dne  propor- 
tion of  the  judgment  is  satisfied  out  of  the  proceeds  of  the  sale 
of  tho  property  of  one  of  them,  or  one  of  them  pays,  without 
a  sale,  more  than  his  proportion,  he  may  compel  contribution 
from  tho  others ;  and  when  a  judgment  is  against  several,  and 
is  upon  an  obligation  of  one  of  them,  as  security  for  another, 
and  tho  surety  pays  the  amount,  or  any  part  thereof,  cither  by 
sale  of  his  property  or  before  sale,  he  may  compel  repayment 
from  the  principal ;  in  such  case,  the  person  so  iwtying  or  con- 
tributing is  entitled  to  th^  benefit  of  the  judgment,  to  enforce 
contribution  or  repayment,  if,  within  ten  days  after  his  pay- 
ment, ho  file  with  the  clerk  of  the  court  where  the  judgment 
was  rendered,  notice  of  his  payment  and  claim  to  contribution 
or  repayment.  Upon  a  filing  of  such  notice,  the  clerk  must 
make  an  entry  thereof  in  the  margin  of  the  docket. 


w 
I 
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CHAPTEB  n. 

PROCEEDINaS  SUPPLEMENTABY  TO  THE  EXECUTION. 

SfeOTVOM  714.    Debtor  reqtilred  to  answer  concerning  his  property, 
•when. 
T15.    Proceedings  to  compel  debtor  to  appear.  It  what  cases 
he  may  be  arrested.    What  bail  may  bo  given. 

716.  Any  debtor  of  the  judgment  debtor  may  pay  the  lat> 

ter's  creditor. 

717.  Examination  of  debtors  of  Judgment  debtor,  or  oi 

those  having  property  belonging  to  him. 
fl8.    Witnesses  required  to  testify. 

719.  Judge  may  order  property  to  be  applied  on  execution. 

720.  Proceedings  upon  claim  of  another  party  to  property, 

or  on  denial  of  indebtedness  to  judgment  debtor. 

721.  Disobedience  of  orders,  how  punished. 

^  714»*($  238.)  When  an  execntion  against  property  of  the 

I  judgment  debtor,  or  of  any  one  of  seyeral  debtors  in  the  same 

judgment,  issued  to  the  sheriff  of  the  county  where  he  resides, 

or,  if  he  do  not  reside  in  this  state,  to  the  sheriff  of  tho  county 

where  the  judgment  roll  is  filed,  is  returned  unsatisfied,  in 

.  whole  or  in  part,  the  judgment  creditor,  at  any  time  after  such 

'  return  is  made,  is  entitled  to  an  order  from  the  judge  of  the 

court,  or  a  county  judge,  requiring  such  judgment  debtor  to 

j  appear  and  answer  concerning  his  property,  before  such  judge, 

I  or  a  referee  appointed  by  him,  at  a  time  and  place  specified  in 

the  order ;  but  no  judgment  debtor  must  be  required  to  attend 

before  a  judge  or  referee  out  of  the  county  in  which  he  resides. 

Stat.  1851, 0*1,  added:  "when  proceedings  are  taken  under  the  pro- 

vlnons  of  this  chapter." 

7  Cal.  201 ;  26  Cal.  589;  35  Cal.  389;  McCuUough  v.  Clark,  April  T.;  1871- 

$  715.*.;$  239.)  After  the  issuing  of  an  execution  against 
property,  and  upon  proof  by  affidavit  of  a  party  or  otherwise, 
to  the  satisfaction  of  the  court,  or  of  a  judge  thereof,  or  county 
judge,  that  any  judgment  debtor  has  property  which  he  un- 
justly refuses  to  apply  towards  the  satisfaction  of  the  judgment. 
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sach  court  or  judge  may,  by  an  order,  require  the  judgment 
debtor  to  appear  at  a  specified  time  and  place  before  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  the  same ; 
and  such  proceedmgs  may  thereupon  be  had  for  the  applica- 
tion of  the  property  of  the  judgment  debtor  toward  the  satis- 
faction of  the  judgment  as  are  provided  upon  the  return  of  an 
execution.  Instead  of  the  order  requiring  the  attendance  of 
the  judgment  debtor,  the  judge  may,  upon  affidavit  of  the  judg- 
ment creditor,  h's  agent  or  attorney,  if  it  appear  to  him  that 
there  is  danger  of  the  debtor  absconding,  order  the  sheriff  to 
arrest  the  debtor  and  bring  him  before  such  j  udge.  Upon  being 
brought  before  the  judge,  he  may  be  ordered  to  enter  into  an 
undertaking,  "\vith  sufificient  surety,  that  he  ^vill  attend  from 
time  to  time  before  the  judge  or  referee,  as  may  be  directed, 
during  the  pendency  of  proceedings  and  imtil  the  final  termi- 
nation thereof,  and  will  not  in  the  meantime  dispose  of  any 
portion  of  his  property,  notexemptfrom  execution.  Indefaultof 
entering  into  such  undertaking  he  may  be  committed  to  prison. 
Stat.  1854,  635:  stat.  1851,  90,  omitted  all  after  the  worcU,  "rettum  of 
ezectttion." 

6  Cal.  16 ;  7  Cal.  201 ;  35  OaL  396. 

$  710.  #($  240.)  After  the  issuing  of  an  execution  against 
property,  and  hefore  Us  return,  any  person  indebted  to  the 
judgment  debtor  may  pay  to  the  sheriff  the  amount  of  his  debt, 
or  BO  much  thereof  as  may  be  necessary  to  satisfy  the  execu- 
tion ;  and  the  sheriff's  receipt  is  a  sufficient  dischaxge  for  the 
amount  so  paid. 

7  Cal.  201 :  26  Cal.  589;  33  Cal.  928 ;  35  Cal.  39B. 

$  717.  *  {§  241.)  After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one  of  sev- 
eral debtors  in  the  same  judgment,  or  upon  proof  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  judge,  that  any  person 
or  corporation  has  property  of  such  judgment  debtor,  or  is  in- 
debted to  him  in  an  amount  exceeding  fifty  dollars,  the  judge 
may,  by  an  order,  require  such  person  or  corporation,  or  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and 
place  before  him,  or  a  referee  appointed  by  him,  and  answer 
concerning  the  same. 

7  Cal.  201 :  26  CaL  589 ;  35  Cal.  398 ;  38  Cal.  523. 
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^  718.  #  ($  242.)  Witnesses  may  be  required  to  appear  and 
testify  before  the  judge  or  referee,  ujwn  any  proceeding  under 
this  chapter,  in  the  same  manner  as  upon  the  trial  of  an  issue. 

26  Cal.  »9;  S5  GaL  396 ;  McOoUooffh  t.  Clark.  April  T.,  1871. 

$  Tin.  *(  j  243.)  The  judge  Or  referee  may  order  any  prop- 
erty of  a  judgment  debtor,  not  exempt  from  execution,  in  the 
hands  of  such  debtor  or  any  other  person,  or  duo  to  the  judg- 
ment debtor,  to  be  applied  towards  the  satisfaction  of  the  judg- 
ment. 

Stat.  1851, 91,  added:  "Except  that  the  earnings  of  the  debtor  for  his 
personal  services  at  anytime  within  thirty  days  next  preceding  the  order, 
shall  not  be  so  applied,  when  it  shall  be  made  to  appear  by  the  debtor's 
affidavit,  or  otherwise,  that  snch  earnings  are  necessary  for  the  um  of  a 
family  supported  wholly  or  partly  by  his  labor." 

6  Cal.  16:  7  Cal.  293 :  S3  Cal.  539;  35  Cal.  393;  38  Cal.  521 

McCnllongh  v.  Clark,  April  T.,  1871. 

$  7fdiOk*{^  244.)  If  it  appear  that  a  person  or  corporation, 
alleged  to  have  property  of  tho  judgment  debtor,  or  indebted 
to  him,  claims  an  interest  in  the  property  adverse  to  him,  or 
denies  the  debt,  the  court  or  judge  may  authorize,  by  an  order 
made  to  that  effect,  the  judgment  creditor  to  institute  an  action 
against  such  person  or  corporation  for  the  recovery  of  such 
interest  or  debt ;  and  the  court  or  judge  may,  by  order,  forbid 
a  transfer  or  other  disj^sition  of  such  interest  or  debt,  until 
an  action  can  be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  vacated  by  the  judge  granting 
the  samo,  or  tho  court  in  which  the  action  is  brought,  at  any 
time,  upon  such  terms  as  may  bo  just. 

35  CaL  338;  38  Cal.  524. 

^  781.*  (5  24").)  If  any  person,  party  or  witness,  disobey  an 
order  of  the  referee,  properly  made,  in  tho  proceedings  before 
him  under  this  chapter,  ho  may  bo  punished  by  tho  court  or 
judge  ordering  tho  reference,  for  a  contempt. 

85GaLSS8. 

KzprossJy  applied  to  justices'  coorto  by  d  Wi». 
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TITLE      X. 

ACTIONS  IN  PARTICULAB  CASES. 

Ckasteb,     I.    Actions  fob  the  fobeclosube  of  MOBraAGES. 
II.    Actions  fob  nuisance,  -waste  and  wilfuij 

TEESPA8S,  IN  OEETAIN  CASES,  ON  BEAL  PBOPEBTY. 

m.    Actions  to  detepj^iine  conflictino  claims  to 

KEAL  PBOPEBTY,  AND  OTHEB  PBOVISION8  BB- 
LATINO  TO  actions  CONCEBMNQ  BEAL  ESTATE. 

rV.  Actions  fob  the  pabtttion  of  beal  pbopeett. 
V.'  Actions  fob  the  usubpation  op  an  office  ob 

FBANCHISE. 

YI.    Of  actions  aoainst  bteusebs,  ysssels  and 
boats. 


CHAPTER  I. 

ACTIONS  FOB  THE  FORECLOSURE  OP  MORTGAGES. 

Seoiion  726.    Proceedings  in  foreclosure  suits. 

727.    Surplus  money  to  be  deposited  in  court. 
723.    Proceedings  when  debt  secured  fulls  due  at  -diffezent 
times. 

$  7ac,  ($  216.)  Thete  can  be  but  one  action  for  the  recov- 
ery of  any  debt,  or  the  enforcement  of  any  right  secured  by 
mortgage  wpon  real  estate  or  personal  property,  which  action 
must  bo  in  accordance  with  the  provisions  of  this  chapter.  In 
such  action,  the  court  may,  by  its  judgment,  direct  a  sale  of 
the  encumbered  property  (or  so  mach  thereof  as  may  be  neces- 
sary) ,  and  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  of  the  court  and  the  cxx>cnscs  of  the  sale, 
and  the  amount  due  to  the  plaintiff;  and  if  it  appear  from  the 
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sheriff 's  return  that  the  proceeds  are  insufilicient,  and  a  balance 
still  remains- due,  judgment  can  then  bo  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  liable  for 
the  debt,  and  it  becomes  a  litn  on  the  real  estate  of  such  judg- 
ment debtor,  as  in  other  cases  on  which  execution  may  be^ 
issued.  No  person  holding  a  conveyance  from  or  under  the 
mortgagor  of  the  proi)erty  mortgaged,  or  having  a  lien  thereon, 
which  conveyance  or  lien  does  not  appear  of  recoi'd  in  the 
Xnroper  office  at  the  time  of  the  commencement  of  the  action, 
need  be  made  a  party  to  such  action ;  and  the  judgment  therein 
rendered,  and  tlio  proceedings  therein  had,  are  as  conclusive 
against  the  party  holding  such  unrecorded  conveyance  or  lien 
as  if  be  had  been  made  a  party  to  the  action. 

8tat.  18fi^-€6, 704,  inserted  the  words  "in  actions  for  the  foreclosure  of 
mortgages,"  instead  of  "insnoh  actions;"  also  added  the  words  "and 
shall  in  all  respects  have  the  same  force  and  effect" 

Stat.  I8£l,  91,  read:  "In  an  action  for  the  foreclosure  or  satisfaction 
of  a  mortgage  of  real  property,  or  the  satisfaction  of  a  lien  or  incum- 
brance uxK>n  property,  real  or  personal,  the  court  shall  hare  power  by  its 
judgment  to  direct  a  sale  of  the  property,  or  any  part  of  it ;  the  applica- 
tion of  the  proceeds  to  the  payment  of  the  amount  due  on  the  mortgage, 
lien  or  incumbrance,  with  costs,  and  execution  for  the  balance." 

Stat.  1800,303,  read:  "There  shall  be  but  one  action  for  the  recovery  of 
any  debt,  or  the  enforcement  of  any  right  secured  by  a  mortgage,  or  lien 
upon  real  estate,  or  personal  proiwrty,  which  shall  be  for  an  enforcement 
of  said  lien,  or  mortgage,  in  accordance  with  the  provisions  of  this  chap- 
ter. In  such  action,  the  court  shall  have  iiower  by  its  judgment,  or  de- 
cree, to  direct  a  sale  of  the  incumbered  property,  or  such  part  thereof 
as  shall  be  necassary,  and  the  application  of  the  proceeds  to  tho  payment 
of  the  costs  and  expenses  of  tho  sale,  the  costs  of  the  suit,  and  the 
amount  due  to  the  plaintiff.  If  it  shall  apjMar  from  the  sheriff 's  return 
that  there  is  a  deficiency  of  such  proceeds,  and  a  balance  still  due  to  the 
plaintiff,  the  judgment  shall  then  be  docketed  for  such  balance,  and 
shall,  from  the  time  of  such  docketing,  be  a  lien  upon  the  real  estate  of 
the  judgment  debtor,  and  an  execution  may  be  issued  by  the  clerk  of  the 
court,  as  upon  other  judgments  against  the  property  of  the  judgment 
debtor,  to  collect  such  balance  or  deficiency." 

Stat.  1861,  306-7,  same  in  substance  as  statute  1860,  inserting  words 
"against  the  defendant  or  defendants  personally  liable  for  the  debt," 
after  "  such  balance;"  also  "in  like  manner  and  form  "  after  "  clerk  of 
the  court;"  also  adding  the  words  "  from  the  property  of  the  judgment 
!  debtor  "  after  "  deficiency,"  at  the  end,  and  omitting  them  where  they 

occur. 
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5  Cal.  416,  492:  6 Oal.  99;  9 Cal.  123, 365: 16 Oal.  404. 461. S59;  18 CaL 465; 21 
21  Col.  87 ;  22  Cal.  116;  23  Cal.  16;  27  Cal.  256. 418, 596 ;  28  Cal.  226, 520;  29  CaL 
253 ;  31  Cal.  78 ;  84  Cal.  548 ;  36  Cal.  390 ;  Carpentier  ▼.  Brenham,  40  Cal.  221. 

Decree:  1  Cal.  331 ;  6  CaL  173;  9 Cal.  426;  11  Cal.  14;  14  Cal.  156,  640;  16 
CaL  461,  553 ;  13  Cal.  465 ;  21  Cal.  76, 103,  589;  23  Cal.  596;  25  Cal.  837 ;  27  GU. 
418 ;  29  CaL  335;  37  Cal.  223;  39  CaL  304,  504. 

Parties :  9  Cal.  123 ;  10  CaL  265, 547 ;  11  CaL  307 ;  15  CaL  483 ;  16  CaL  461, 
559, 580;  17  CaL  578;  18  Cal.  O'lO;  21  Cal.  87;  23  Cal.  106;  24  Cal.  379,  505;  25 
CaL  154;  2  J  Cal.  194,  226;  29  Cal.  253;  33  Cal.  265;  40  Cal.  221. 

BedemptioD :  2  CaL  387 ;  9  Cal.  365 ;  10  Cal.  547 ;  11  Cal.  307 ;  16  Cal.  461 ; 
21  Cal.  108;  22  CaL  330;  23  Cal.  16;  24  CaL  506;  34  Cal.  618;  35  CaL  713;  36 
Cal.  390 ;  40  Cal.  62 ;  Carpentier  v.  Brenham,  40  CaL  221. 

Sale:   10  Cal.  258 ;  11  Cal.  14;  17  Cal.  626;  24  CaL  505;  30  CaL  367,  62L 

$  737.  ( $  247. )  If  there  be  surplus  remaining  after  payment 
of  the  amount  due  on  the  mortgage,  lien  or  incumbranoe,  with 
costs,  the  court  may  cause  the  same  to  be  paid  to  the  person 
entitled  to  it,  and  in  the  meantime  may  direct  it  to  be  depos- 
ited in  court. 

$  728.  ($  248.)  If  the  debt  for  which  the  mortgage.  Men  or 
incumbrance  is  held,  is  not  all  due,  so  soon  as  sufficient  of  the 
property  has  been  sold  to  pay  the  amount  due,  with  costs,  titie 
sale  must  ecaso ;  and  afterwards,  as  often  as  more  becomes  due, 
for  principal  or  interest,  the  court  may,  on  motion,  order  more 
to  be  sold.  But  if  the  property  cannot  be  sold  in  portions, 
without  injury  to  the  parties,  the  whole  may  be  ordered  to  be 
sold  in  the  first  instance,  and  the  entire  debt  and  costs  jMiid, 
there  being  a  rebate  of  interest  where-BOch  rebate  is  proper. 

15Cia.4Se;^OaLI& 
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CHAPTEE  n. 

ACTIONS  FOR  NUISANCE,  WASTE  AND  WILFUL  TRES- 
PASS, IN  CERTAIN  CASES,  ON  REAL  PROPERTY. 

*  Sbcxiok  731.    Nulsanoe  d^ned,  and  actloiiB  for. 

732.  Waste,  actions  for. 

733.  Trespass  for  cutting  or  carxytng  away  trees,  etc, 

actions  for. 
«  73i.    Ueafeure  of  damages  in  certain  cases  under  the  last 

section. 
785.    Damages  in  actions  for  forcible  entry,  etc.,  may  lie 
trelbtod. 

^  T31.  ($  249.)  Anything  which  is  injorions  to  health,  or 
*  indecent,  or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  bo  as  to  interfere  with  the  comfortable 
enjoyment  of  life  or  property,  is  a  nuisance,  and  the  subject  of 
«n  action.  Such  action  may  be  brought  by  any  person  whose 
(  I»Operty  is  injuriously  affected,  or  whose  personal  enjoyment 

is  lessened  by  the  nuisance ;  and  by  the  judgment,  the  nuis- 
ance may  be  enjoined  or  abated,  as  well  as  damages  recovered. 

]  Cal.  462:  8  Cal.  69,  90, 238 ;  4  Cal.  306;  5  Cal.  120;  6  Oal.  102;  7  Cal.  33D; 
8Cal.  77.  3j2;  2t  Cal.  35»;  29  Cal.  1S6,  427;  30  Cal.  3T9,  520,  573;  31  CaL  115; 
35  Cal.  325 ;  36  Cal.  193 ;  39  Cal.  573 ;  40  Cal.  396, 428. 

^  732.  ($  250.)  If  a  guardian,  tenant  for  life  or  years,  joint 
tenant,  or  tenant  in  common  of  real  property,  commit  waste 
thereon,  any  jjerson  aggrieved  by  t^ie  waste  may  bring  an 
action  against  him  therefor,  in  which  action  there  maybe  judg- 
ment for  treble  damages. 

3  Oal.  383 ;  5  Cal.  239 ;  15  Cal.  116 ;  24  Cal.  467 ;  32  Cal.  590 ;  34  Ca' 

§  730.  ($  251.)  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  otherwise 
injures  any  tree  or  timber  on  the  land  of  another  person,  or  on 
the  street  or  highway  in  front  of  any  person's  house,  village  or 
dty  lot,  or  cultivated  grounds ;  or  on  the  commons  or  public 
o.  c.  p. — ^81 


^^  734-735  ACTIONS  FOB  242 

grounds  of  any  city  or  town,  or  on  the  street  or  highway  in 
front  thereof,  without  lawful  authority,  is  liable  to  the  owner 
of  such  land,  or  to  such  city  or  town,  for  treble  the  amount  of 
damages  which  may  be  assessed  therefor,  .in  a  ciyil  action,  in 
ajiy  court  having  jurisdiction. 
4Cal.  184;6Cal.  1^ 

$  734.  (^  252.)  Nothing  in  the  last  section  authorizes  the 
recovery  of  more  than  the  just  value  of  the  timber  taJienfrom 
uncultivated  woodland,  for  the  repair  of  a  public  highway  or 
bridge  upon  the  land,  or  adjoinmg  it. 

$  735.  ($  253.)  If  a  person  recover  damages  for  a  forcible 
or  unlawful  entry  in  or  upon,  or  detention  of,  any  building  or 
any  cultivated  real  property,  judgment  may  be  entered  for 
three  times  the  amount  at  which  the  actual  damages  are 
assessed. 

5  GaL239:  6 OiLtt;  U 0>Lil8s »  Od. ! 
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CHAPTEE  m. 

ACTIONS  TO  DETEKMIXE  CONFLICTING  CLAIMS  TO 
BKAL  rROPEBTY,  AND  OTHER  PROVISIONS  RE- 
LATING TO  ACTIONS  CONCERNING  REAL  ESTATE. 

Sboxzon  738.    Parties  to  an  action  to  quiet  tiQe. 

739.  When  plaintiff  cannot  recover  costs. 

740.  If  plaintiff's  title  terminates  pending  the  suit,  what 

he  may  recover,  and  how  verdict  and  judgment 
to  be. 

741.  When  value  of  improvements  can  be  allowed  as  a 

set-off. 

742.  An  order  may  be  made  to  allow  a  party  to  survey  uid 

measure  the  land  in  dispute. 

743.  Order,  what  to  contain  and  how  served.    If  unneces- 

sary injury  done,  the  party  surveying  to  be  liable 
therefor. 

744.  A  mortgage  must  not  be  deemed  a  conveyance,  what- 

ever its  terms.' 
746.    When  court  may  grant  injunction;  during  foreclosure; 
after  sale  on  execution,  before  conveyance. 

746.  Damages  may  be  rscovered  for  injury  to  the  possession 

after  sale  and  before  delivery  of  possession. 

747.  Action  not  to  be  prejudiced  by  alienation,  pending 

suit. 

748.  Mining  claims,  actions  concerning  to  be  governed  by 

local  rules. 

$  I'SS-  ($254.)  An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real  prop- 
erty adverse  to  him,  for  the  purpose  of  determining  such  ad- 
verse claim. 

Stat.  1S51, 92,  read :  "  254.  An  action  may  be  brought  by  any  person  in 
possession,  by  himself  or  his  tenant,  of  real  property,  against  any  per- 
son who  claims  an  estate  or  interest  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim,  estate  or  interest." 

6  OaL  33;  7  Cal.  319;  14  Cal.  279;  15  Cal.  128,  2{;9:  17  Gal.  149;  21  Cal.  342> 
504;  25  Cal.  437:  28  Cal.  194, 645;  30  CaL  6<{2;  32  Gal.  109,  620;  84  HaL  563, 
5SS;  35 Cal.  30;  36 Cal.  313;  37  Cal.  282:  39  Cal.  13;  40  CaL  58. 
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$  739.  (^  255.)  If  the  defendant  in  sach  action  disclaim  in 
his  answer  any  interest  or  estate  in  the  property,  or  snffer  judg- 
ment to  be  taken  against  him  without  answer,  the  plaintiff 

cannot  recover  costSr 
SlCaLS63. 

$  740.  ($  256.)  In  an  action  for  the  recovery  of  real  prop- 
erty, where  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  bat  it  appears  that  Ms  right  has 
terminated  during  the  pendency  of  the  action,  the  verdict  and 
judgment  must  be  according  to  the  fact,  and  the  pkdntiff  may 
recover  damages  for  withholding  the  property 

14  Cal.  472 ;  22  CaL  513;  30  GaL  467. 

$  741.  ($237.)  When  damages  are  claimed  for  withholding 
the  property  recovered,  upon  which  permanent  improvements 
have  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claim  of 
the  plaintiff,  in  good  faith,  the  value  of  such  improvements 
must  be  allowed  as  a  set-off  against  such  damages. 

2  Cal.  145;  5  Cal.  319;  8  Cal.  165;  14  OaL  465;  18  CaL  694;  28  CaL  485;  29 
CaL  160, 330 ;  31  CaL  487 :  35  CaL  34& 

$  743.  ($  258.)  The  court  in  which  an  action  is  pending  for 
the  recovery  of  real  property,  or  for  daTfUiges  for  an  injury 
thereto,  or  a  judge  thereof,  or  a  county  judge,  may,  on  motion, 
upon  notice  by  either  jiarty,  for  good  cause  shown,  grant  an 
order  allowing  to  such  party  the  right  to  enter  upon  the  prop- 
erty and  make  survey  and  measurement  thereof,  and  of  any 
tunnels,  shafts  or  drifts  thereon  for  the  purpose  of  the  action. 
even  though  entry  for  such  purpose  has  to  he  made  through  other 
lands  belonging  to  partly  to  the  action, 
Stat.  1860, 304,  xna  tko  same,  omitting  the  words  in  Udlks, 
Stat.  1851, 93,  omitted  tboifoZiciwd  words;  also  the  words  "or  a  judge 
thereof  or  a  county  judge." 

$  743.  ($  259.)  The  order -must  describe  the  property,  and 
a  copy  thereof  must  be  served  on  the  owner  or  occupant ;  and 
thereupon  such  party  may  enter  upon  the  property,  with  neces- 
sary surveyors  and  assistants,  and  make  such  survey  and 
measurement ;  but  if  any  unnecessary  injury  be  done  to  the 
property,  he  is  liable  therefor. 
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$  744.   ($  260.^  A  mortgage  of  real  property  shall  not  be  ' 
deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  the  real  prop- 
erty without  a  foreclosure  and  sale. 

9  Cal.  365;  14  Cal.  256;  16  Cal.  -MS;  17  Gal.  8B9;  21  Gal  009;  22 Cat  255, 
S39;  23  CaL  16;  26  Gal.  595;  27  Gal,  603;  29  Cal.  18,  213. 

(  745.  ($  2G1.)  The  court  may,  by  injunction,  on  good  cause 
shown,  restrain  the  party  in  possession  from  doing  any  act  to 
the  injury  of  real  property  during  the  foreclosure  of  a  mort- 
gage thereon ;  or,  after  a  sale  on  execution,  before  a  con- 
veyance. 

10  Cal.  256. 

$746.  ($262.)  When  real  property  has  been  sold  on  execu- 
tion, the  purchaser  thereof,  or  any  person  who  may  have  suc- 
ceeded to  his  interest,  may,  after  his  estate  becomes  absolute, 
recover  damages  for  injury  to  the  property  by  the  tenant  in 
possession  after  sale  and  before  possession  is  delivered  under 
the  conveyance. 

$  747.  ($  253.)  An'action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  prejudiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the  com- 
mencement of  the  action. 

$  74S.  (^  621.)  In  actions  respecting  mining  claims,  proof 
must  bo  admitted  of  the  customs,  usages  or  regulations  estab- 
lished j^nd^in^for^jit  the  bar  or  diggings  embracing  such 
claim ;  and  such  customs,  usages  or  regulations  when  not  in 
conflict  with  the  laws  of  this  state,  must  govern  the  decision 
of  the  action. 


Stat.  1851, 149,  inserted  "constitution  and  "  before  "laws." 

> 


14 Gal.  279,  378;  20  Cal.  199;  26 OaL  527;  31  GaL  387;  34  CaL 
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CHAPTEE  IV. 

ACTIONS  POB  THE  PABTITION  OP  REAL  PBOPEETY. 

Secxxon  752.    "Who  may  bring  actions  for  partition. 

763.    Interests  of  all  parties  must  be  set  forth  in  the  com. 
plaint. 

754.  Lien-holders  not  of  record  need  not  be  made  parties. 

755.  Plaintiff  must  file  notice  of  lis  pendens. 

766.  Summons  must  be  directed  to  all  persons  interested  in 

the  property. 

767.  Unknown  parties  may  be  served  by  publication. 

768.  Answer  of  defendants,  what  to  contain. 

759.  The  rights  of  all  parties  may  be  ascertained  in  tne 

action. 

760.  Partial  partition. 

761.  Lien-holders  mast  be  made  parties,  or  a  referee  be 

appointed  to  ascertain  their  rights. 

762.  Lien-holders  must  be  notified  to  appear  before  the 

referee  appointed. 

763.  The  court  may  order  a  sale  or  partition  and  appoint 

referees  therefor. 

764.  Partition  must  be  made  according  to  the  rights  of  the 

parties,  as  determined  by  the  court. 
766.    Beferees  must  make  a  report  of  their  proceedings. 

766.  The  court  may  set  aside  or  affirm  rei>ort,  and  enter 

judgment  thereon.    Upon  whom  judgment  to  be 
conclusivd. 

767.  Judgment  not  to  affect  tenants  for  years  to  the  whole 

property. 

768.  Expenses  of  partition  must  be -apportioned  among 
^          ^  the  parties. 

763.    A  lien  on  an  undivided  interest  of  any  party  is  a  charge 
only  on  the  share  assigned  to  such  party. 

770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the 

property  not  sold,  when  not  all  sold. 

771.  Application  of  proceeds  of  sale  of  encumbered  prop. 

erty. 

772.  Party  holding  other  securities  may  be  required  first  to 

exhaust  them. 
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SECXioir  773.  Proceeds  of  sale,  disposition  of. 

774.  When  paid  into  court  the  cause  may  be  continued  for 

the  detennination  of  the  claims  of  the  x>artie8, 

776.  Sales  by  referees  must  be  at  public  auction. 

776.  The  court  must  direct  the  terms  of  side  or  credit. 

777.  Referees  may  take  securities  for  purchase  money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  com> 

pensation. 

779.  The  court  may  fix  such  compensation. 

780.  The  court  must  protect  tenants  unknown. 

781.  The  court  must  ascertain  and  secure  the  yalueof 

future  contingent  or  vested  interests. 

782.  Terms  of  sale  must  be  made  known  at  the  time.  Lots 

must  bo  sold  separately. 

783.  Who  may  not  be  purchasers. 

784.  Beferees  must  make  a  report  of  the  sale  to  the  ootni. 

785.  If  confix  med,  conveyances  may  be  executed. 

786.  Proceeding  if  a  lien-holder  become  a  purchaser. 

787.  Conveyances  must  be  recorded*  and  will  be  a  bar 

against  parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  must 

be  Invested  for  their  benefit. 

789.  Investment  must  be  made  in  the  name  of  the  clerk 

of  the  county. 

790.  When  the  interests  of  the  parties  are  ascertained, 

securities  must  be  taken  in  their  names. 
Duties  of  the  clerk  making  investments. 
When  unequal   partition  is  ordered,  compensation 

may  be  adjudged  in  certain  cases. 
The  Ehare  of  an  iufant  may  be  paid  to  his  guardian. 
The  guardian  of  an  insane  person  may  receive  the 

proceeds  of  such  party's  interest. 
A  guardian  may  consent  to  partition  without  action, 

and  execute  releases. 
Costs  of  partition  a  lien  upon  shares  of  parceners. 
The  court  by  consent  may  appoint  a  single  referee, 
Expenses  of  previous  litigation  for  common  benefit 

allowed. 
Abstract  of  title  in  action  for  partition«-^>7hen  cost  of 

allowed. 
Abstract,  how  made  and  verified. 
Interest  allowed  on  disbursements  made  under  di- 
rection of  the  court. 


791. 

792. 

793. 

794. 

1 

1 

795. 

796. 

■ 

1 

797. 

1 

■ 

1 

» 

1 

798. 
799. 

800. 

■ 

■ 

801. 
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$  753.  (§  264.)  When  several  co-tenants  hold  and  are  in 
possession  of  real  property  as  parceners,  joint  tenants  or  ten- 
ants in  common,  in  which  one  or  more  of  them  have  an  estate 
of  inheritance,  or  for  life  or  lives,  or  for  yeai-s,  an  action  may 
he  hrought  hy  one  or  more  of  such  persons  for  a  partition 
thereof  according  to  the  respective  rights  of  the  persons  in- 
terested therein,  and  for  a  sale  of  such  property,  or  a  jmrt 
thereof,  if  it  appear  that  a  partition  cannot  be  made  Avithout 
great  prejudice  to  the  owners. 

Stat.  186.X56, 704. 

Stat.  1851,  03,  omitted  the  words  "  as  parceners ; "  also  "  or  lives  or  lor 
years," and  insoiteJ  "several  persona"  for  "several  co-tenants." 

Stat.  185 (,  Gi,  inserted  in  stat.  1851,  the  words  "  or  lives,  or  for  yearn;" 
also,  "  as  parceners." 

19  Cal.  210;  23  Cal.  501 :  26  Cal.  69;  27  C'al.  92, 329;  32  Cal.  2S9;  Gates  v. 
Salmon,  35  Cal.  576;  C6  Cal.  112;  38  Cal.  637. 

Parol  partition :  24  Cal.  218. 268;  27  Cal.  418. 

$  753.  (  $  2G5. )  The  interests  of  all  persons  in  the  prop- 
erty, whether  such  persons  bo  known  or  unknown,  must  be 
set  forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  parties,  or 
the  share  or  quantity  of  interest  of  any  of  the  parties,  be 
unknown  to  the  plaintiff,  or  bo  uncertain  or  contingent,  or  the 
ownership  of  the  inheritance  depend  upon  an  executory  devise, 
or  the  remainder  bo  a  contingent  remainder,  so  that  such  par- 
ties cannot  bo  named,  that  fact  must  be  set  forth  in  the  com- 
plaint. 

26  Cal.  69 ;  27  Cal.  329 ;  40  Cal.  493. 

$  754.  (  ^  2G6. )  No  person  having  a  conveyance  of  or 
claiming  a  lien  on  the  property,  or  some  part  of  it,  need  be 
made  a  party  to  the  action,  unless  such  conveyance  or  lien 
apxKjar  of  record. 

Stat.  18&3-66,  704. 

Stat.  1851,  04,  read:  "  g  266w  No  persons  who  have  or  claim  any  Ueni 
upon  the  property,  by  mortgage,  judgment  or  otherwise,  need  be  made 
parties  to  the  action,  unless  such  liens  bo  matters  of  record." 

$  755.  ( ^  207. )  Inimediately  after  filing  the  complaint  in 
the  district  court,  the  plaintiff  must  file  with  the  recorder  of 
the  county,  or  of  the  several  counties  in  which  the  property  is 
situated,  either  a  copy  of  such  complaint  or  a  notice  of  the 
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pendency  of  the  action,  containing  the  names  of  the  parties  so 
far  as  known,  the  object  of  the  action,  and  a  description  of  the 
property  to  bo  affected  thereby.  From  the  time  of  the  filing 
it  shall  be  deemed  notice  to  all  persons,  r 

Stat.  1865-66. 70S. 

Stat.  1851,  94,  omitted  the  words  "  in  the  district  court; "  also,  "or  of 
the  several  counties;"  also,  "either  a  copy  of  such  complaint  or  ". 

$  750,  (  ^  268. )  The  summons  must  be  directed  to  all  the 
joint  tenants  and  tenants  in  common,  and  all  x)erBons  having 
any  interest  in,  or  any  liens  of  record  by  mortgage,  judgment 
or  otherwise,  upon  the  property,  or  upon  any  particular  por- 
tion thereof;  and  generally,  to  all  persons  unknown  who  have 
or  claim  any  interest  in  the  property. 

35  Cal.  57& 

$  757.  ( $  269. )  If  a  party  having  a  share  or  interest  is 
miknown,  or  any  one  of  the  known  parties  reside  out  of  the 
state,  or  cannot  be  found  therein,  and  such  fact  is  made  to 
appear  by  affidavit,  the  summons  may  be  served  on  such 
absent  or  unknown  party  by  publication,  as  in  other  cases. 
'  When  publication  is  made,  tiie  summons,  as  published,  must 
be  accompanied  by  a  brief  description  of  the  property  which  is 
the  subject  of  the  action. 

$  758.   ( ^  270. )    The  defendants  who  have  been  personally 

served  with  the  summons  and  a  copy  of  the  complaint,  or  who 

have  appeared  without  such  service,  must  set  forth  in  their 

!         answers,  fully  and  particularly,  the  origin,  nature  and  extent 

of  their  respective  interests  in  the  property ;  and  if  such  de- 

j         fendants  claim  n  lien  on  the  property  by  mortgage,  judgment 

j         or  otherwise,  they  must  state  the  original  amount  and  date  of 

the  same,  and  the  sum  remaining  due  thereon ;  also,  whether  . 

the  same  has  been  secured  in  any  other  way  or  not;  and' if 

secured,  the  nature  and  extent  of  such  security,  or  they  are 

deemed  to  have  waived  their  right  to  such  lien. 

Stat.  1S51,  94,  inserted  the  word  "  certified  "  before  "  copy,"  but  omit- 
ted the  words  "or  who  have  appeared  without  such  service;"  also, 
"  origin  "  and  "  original ; "  also,  the  words  "  correctly  "  and  "  true." 

Stat.  1865-66,  705,  same  as  above  section,  758,  inserting  "  correctly" 
before  "  state ; "  also,  "  true  "  before  "  sum." 
19  CaL  210 ;  27  Cal.  329;  36  Cal.  112. 
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$  759.  ($  271.)  The  rights  of  the  several  parties,  plaintiff 
fts  well  as  defendant,  may  be  put  in  issue,  tried  and  determined 
in  such  action ;  and  when  a  sale  of  the  premises  is  necessary, 
the  title  must  be  ascertained  by  proof  to  the  satisfaction  of  the 
court,  before  the  judgment  of  sale  can  be  made ;  and  where 
service  of  the  complaint  has  been  made  by  publication,  like 
proof  must  be  required  of  the  right  of  the  absent  or  unloiown 
parties,  before  such  judgment  is  rendered ;  except  that  where 
there  are  several  unknown  persons  having  an  interest  in  the 
property  their  rights  may  be  considered  together  in  theaction, 
and  not  as  between  themselves. 

27Cal.323;32Cal.289. 

^  700.  ($  272.)  Whenever  from  any  cause  it  is,  in  the 
opinion  of  the  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  among  all  the 
parties  in  Interest,  the  court  may  first  ascertain  and  determine 
the  shares  or  interest  respectively  held  by  the  original  co-ten- 
ants, and  thereupon  adjudge  and  cause  a  partition  to  be  made, 
as  if  such  original  co-tenants  were  the  parties  and  sole  parties 
in  interest,  and  the  only  parties  to  the  action,  and  thereafter 
may  proceed  in  like  manner  to  adjudge  and  make  partition 
separately  of  each  share  or  portion  so  ascertained  and  allotted, 
as  between  those  claiming  under  the  original  tenant  to  whom 
the  same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire. 

Stat.  1865-66, 705. 

Stat.  18SI,  95,  read :  "  §  2T2.  The  plainti£f  shall  produce  to  the  court, 
on  the  hearing  of  the  case,  the  certificate  of  the  recorder  of  the  county 
where  the  property  is  situated,  showing  whether  there  were  or  not  any 
liens  outstahding  of  record  upon  the  property,  or  any  port  thereof,  at 
the  time  of  the  commencement  of  the  action." 

Stat.  1862, 88,  repealed  the  statute  of  1851. 

$  701.  ($  771.)  If  it  appears  to  the  court,  by  the  certificate 
of  the  county  recorder  or  county  clerk,  or  by  the  sworn  or 
verified  statement  of  any  person  who  may  have  examined  or 
searched  the  records,  that  there  are  outstanding  hens  or  in- 
cumbrances of  record  upon  such  real  property,  or  any  part  or 
portion  thereof,  which  existed  and  were  of  record  at  the  time 
of  the  commenuement  of  the  action,  and  the  persons  holding 
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such  liens  are  not  made  parties  to  the  action,  the  court  must 
either  order  such  persons  to  be  made  pai*ties  to  the  action,  by 
an  amendment  or  supplemental  complaint,  or  appoint  a  referee 
to  ascertain  whether  or  not  such  hens  or  incumbrances  have 
been  paid,  or  if  not  paid,  what  amount  remains  duo  thereon, 
and  their  order  among  the  liens  or  incumbrances  severally 
held  by  such  persons  and  the  parties  to  the  action,  and  whether 
the  amount  remaining  duo  thereon  has  been  secured  in  any 
manner,  and  if  secured,  the  natm^  and  extent  of  the  security. 

Stat.  1862, 88. 

Stat.  18'>1,  S5,  insorted  "or  claiming "  after  "holdins; "  also tho words 
"held  by  the  parties  who  have  appeared  and  answered  "  instead  of  "  sev- 
erally hold  by  such  persons  and  the  parties  to  the  action/'  but  omitted 
the  words  "  to  the  court; "  also,  "or  the  county  clerk  or  by  tho  sworn  or 
verified  statement  of  any  person  who  may  have  examined  or  searched 
the  records ; "  also,  "  or  incumbrances ; "  also,  "  upon  such  real  property, 
or  any  portion  thereof,  which  existed  and  were  of  record ; "  also,  "or  not." 

$  763.  (4  274.)  The  plaintiff  must  cause  a  notice  to  be 
scn'cd,  a  reasonable  time  previous  to  the  day  for  appearance 
before  the  referee  appointed  as  provided  in  tho  last  section,  on 
each  person  having  outstanding  liens  of  record,  who  is  not  a 
party  to  tho  action,  to  appear  before  the  referee  at  a  spcciHed 
time  and  place,  to  make  proof,  by  his  own  afiSdavit  or  other- 
wise, of  the  amount  due  or  to  become  due,  contingently  or 
absolutely  thereon.  In  case  such  person  be  absent,  or  his  res- 
idence bo  unknown,  service  may  be  made  by  publication,  or 
notice  to  his  agents,  under  the  direction  of  the  court,  in  such 
manner  as  may  be  proper.  The  report  of  the  referee  thereon 
must  be  made  to  the  court,  and  must  be  confirmed,  modified 
or  set  aside,  and  a  new  reference-ordered,  as  the  justice  of  the 
case  may  require. 

•  $  763.  ($  275.)  If  it  be  alleged  in  the  complaint  and  estab- 
lished by  evidence,  or  if  it  appear  by  the  evidence  without 
such  allegation  in  the  complaint,  to  the  satisfaction  of  the 
court,  that  the  property,  or  any  part  of  it,  is  so  situated  that 
partition  cannot  bo  made  without  great  prejudice  to  the  owners, 
the  court  may  order  a  sale  thereof.  Otherwise,  upon  the 
requisite  proofs  being  made,  it  must  order  a  partition,  accord- 
ing to  the  respective  rights  of  the  parties,  aa  ascertained  by  the 
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$  764.  In  making  partition,  the  referees  must  divide  the 
property,  and  allot  the  several  portions  thereof  to  the  respect- 
ive parties,  quality  and  quantity  relatively  considered,  accord- 
ing to  the  respective  rights  of  the  parties  as  determined  by  the 
court,  pursuant  to  the  provisions  of  this  chapter,  designating 
the  several  portions  by  proper  landmarks,  and  may  employ 
a  surveyor  with  the  necessary  assist:mtsto  aid  them.  '^Before 
making  partition  or  sale,  the  referees  may,  whenever  it  will 
be  for  the  advantige  of  those  interested,  set  apart  a  portion  of 
the  property  for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  shall  not  be  assigned  to  any  of  the  parties  or  sold,  but 
shall  remain  an  open  and  public  way,  road,  or  street,  unless 
the  referees  shall  set  the  same  apart  as  a  private  way  for  the 
use  of  the  parties  interested,  or  some  of  them,  their  heirs  and 
assigns,  in  which  ca^e  it  shall  remain  such  private  way''*. 
''sWhenever  it  shall  appear,  in  an  action  for  partition  of  lands, 
that  one  or  more  of  the  tenants  in  common,  being  the  owner 
of  an  undivided  interest  in  the  tract  of  land  sought  to  be  par- 
titioned, has  sold  to  another  p?rson  a  specific  tract  by  metes 
and  bounds  out  of  the  common  land,  and  executed  to  the  pur- 
chaser a  deed  of  conveyance,  purporting  to  convey  the  whole 
title  to  such  specific  tract  t«  the  purchaser  in  fee  and  in  aew- 
eralty,  the  land  desciibed  in  such  deed  shall  be  allotted  and 
set  apart  in  partition  to  such  purchaser,  Ids  heirs  or  assigns, 
or  in  such  other  manner  as  shall  make  such  deed  effectual  as 
a  conveyance  of  the  whole  title  to  such  segi*egated  parcel,  if 
such  tract  or  tracts  of  laud  can  be  so  allotted  or  set  apart  with- 
out material  injury  of  the  rights  and  interests  of  the  other  co- 
tenants  who  mny  not  have  joined  in  such  conveyance;  pro- 
vided, that  in  all  cases  the  court  shall  direct  the  referees,  in 
making  partition  of  land,  to  nllot  the  share  of  each  of  the 
parties  owning  on  interest  in  the  whole  or  in  any  part  of  the 
premises  sought  to  be  partitioned,  and  to  locate  the  share  of 
each  co-tenant,  so  as  to  embrace  as  far  as  practicable  the  im- 
provements made  by  such  co-tenant  upon  the  property,  and  the 
value  of  the  improvements  made  by  the  tenants  in  common 
must  be  excluded  from  the  valuation  in  making  allotments, 
and  the  land  must  be  valued  without  regard  to  such  improve- 
ments, in  case  the  same  can  be  done  without  material  injury 
to  the  rights  and  interests  of  the  other  tenants  in  common 
owning  such  land.'*    [Approved  April  3,  1876.] 
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3.  On-all  other  persons  claiming  from  such  parties  or  per- 
sons, or  either  of  them. 

And  uo  judgment  is  inyalidated  by  reason  of  the  death  of 
any  party  before  final  judgment  or  decree ;  but  such  judg- 
ment or  decree  is  as  conclusive  against  the  heirs,  legal  repre- 
sentatives or  assigns-of  such  decedent,  sa  if  iU]ad_been  eniiered 
before  his  death. 

Stat.  1867-66, 690. 

Stat.  I86J^-^  70S.  read:  "If  no  exceptiona  be  filed  to  the  xeportk  or 
upon  hearing  they  should  by  overmled,  the  court  shall  confirm  the 
same ;  or  it  may,  upon  exceptions,  change,  modify  or  set  it  aside,  and 
refer  the  matter  to  the  same,  or  if  necessaiy,  may  ai>point  new  referees. 
Upon  the  report,  as  confirmed,  a  final  jadgment  shall  be  rendered  to 
the  effect  that  such  partition  be  effectual  and  valid  forever,  which  jadg- 
ment shall  be  binding  and  conclusive : 

"  First— On  all  persons  named  in  the  complaint  as  parties  to  the  action, 
or  who  shall  have  appeared  therein,  and  their  legal  representatives  who 
have  at  the  time  any  interest  in  the  property  divided,  or  any  part  there- 
of, as  owners  in  fee,  or  as  tenants  for  lif e|or  for  years,  or  as  entitled  to 
the  reversion,  remainder  or  the  inheritance  of  such  property,  or  any 
part  thereof,  after  the  termination  of  a  particular  estate  therein,  and 
who  by  any  contingency  may  be  entitled  to  a  beneficial  interest  in  the 
property,  or  who  have  an  interest  in  any  undivided  shuw  thereof  aa 
tenants  for  years  or  for  life. 

*'  Second— On  aU  persons  interested  in  the  property  who  may  be  un- 
known, to  whom  notice  shall  have  been  given  of  the  action  by  publica- 
tion. 

"  Third— On  all  persons  claiming  from  such  parties  or  persons,  or 
either  of  them;  and  to  that  end  the  action  shall  be  deemed  and  is 
hereby  declared  to  be  a  proceeding  in  rvm.  A  copy  of  the  report  of  the 
referee,  as  confirmed,  together  with  a  copy  of  the  faial  judgment 
therein  rendered,  duly  certified,  maybe  filed  in  the  office  of  the  county 
recorder  of  the  ooun^  or  counties  in  which  the  land  is  situated,  whose 
duty  it  shall  be  to  record  the  same,  which  filing  and  recording  shall 
have  the  same  force  and  effect  as  the  filing  and  recording  of  a  deed  of 
,  pouveyance ;  and, 

**  Fourth— On  all  persons  who  have  or  claim  to  have  conveyances  to, 
liens  upon,  or  any  interest  in  the  property,  where  such  conveyances, 
liens  or  interest  did  not  appear  of  record  at  the  time  of  the  commence- 
ment of  prooeedings  for  partition." 

Stat.  1851,  96,  omitted  the  words  '*ohange,  modify;"  alao,lbe.  Uuit 
sentence  of  subdivision  3,  commencing  "and  no  judgment." 

S2  GaL  289 ;  Gates  ▼.  3almon,  35  Gal.  S7& 
Appeal:  38  GaL  637. 
C.  0.  P.- 
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$  T6T.  ( 5  279. )  The  judgment  does  not  affect  tenants  for 
years  less  than  ten>  to  the  whole  of  the  property  which  is  the 
suhject  of  the  partition. 

$  76S.  ($  280. )  The  expenses  of  the  referees,  including 
those  of  a  surveyor  and  his  assistants,  when  employed,  must 
he  ascertained  and  allowed  hy  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  hy  the  courts  in  its  dis- 
cretion, to  the  referees,  must  he  apportioned  among  the-differ- 
ent  parties  to  the  action,  equitahly. 

Stat.  1865-66, 706. 

[$  280.  The  expenses  of  the  Befereea,  including  those  of  a 
Surveyor  and  his  assistant  when  employed,  shall  be  ascer- 
tained and  allowed  by  the  Court,  and  the  amount  thereof, 
together  with  the  fees  allowed  hy  law  to  the  Referees,  afid 
such  aUomeys'fees  expended  for  the  common  benefit,  hoth  for 
plaintiff  and  defendantSj  as  Hie  Court  sJmU  deevn  just  and 
proper,  shall  be  apportioned  among  the  different  parties  to  Hio 
acisj^n.—Amendmsnt  of  March  i,  1872,  Stat.  1871-2,  p.*  230.  ] 

$  769.    ( ^  281. )    When  a  lien  is  on  an  undivided  interest 

or  estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 

made,  shall  thenceforth  be  a  charge  only  on  the  share  assigned 

to  such  party ;  but  such  share  must  be  first  charged  with  its 

just  proportion  of  the  costs  oltbe  partition^  in  preference  to 

such  lien. 

$  770.  ( $  282. )  When  a  port  of  the  property  only  is 
ordered  to  be  sold,  if  there  be  an  estate  for  life  or  years,  in  an 
undivided  share  of  the  whole  property,  such  estate  may  be  set 
off  in  any  pai^  of  the  property  not  ordered  to  be  sold. 

f  771.  ($  283. )  The  proceeds  of  the  sale  of  encumbered 
property  must  be  applied  under  the  direction  of  the  court,  a« 
follows : 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action, 

2.  To  pay  the  costs  of  the  reference. 

8.  To  satisfy  and  cancel  of  record  the  several  liens  in  their 
order  of  priority,  by  payment  Of  the  sums  due  and  to  become 
due ;  the  amount  due  to  be  verified  by  affidavit  at  the  time  of 
payment. 

4.  The  residue  among  th^  owners  of  the -property  sold, 
according  to  their  respective  shares  therein. 


T 


I. 
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• 

$  772.  (^  284.)  Whenever  any  party  to  an  action,  who  holds 
a  lien  upon  the  property,  or  any  part  thereof,  has  other  securi- 
ties for  the  payment  of  the  amount  of  such  lien,  the  court 
may,  in  its  discretion,  order  such  securities  to  he  exhLtisted 
before  a  distribution  of  the  proceeds  of  sale,  or  may  order  *a 
just  deduction  to  be  mode  from  the  amount  of  the  lien  on  the 
property,  on  account  thereof. 

$  773.  ($  2^5.)  The  proceeds  of  sale  and  the  securities 
taken  by  the  referees,  or  any  part  thereof,  must  be  distributed 
by  them  to  the  persons  entitled  thereto,  whenever  the  court  so 
directs.  But  iu  case  no  direction  bo  given,  all  of  such  proceeds 
and  securities  must  be  -paid  into  court,  or  deposited  therein, 
or  as  directed  by  the  court, 

$  77-4.  ($  286.)  When  the  proceeds  of  the  sale  of  any  share 
or  parcel  belonging  to  persons  who  are  parties  to  the  action, 
and  who  are  known,  are  paid  into  court,  the  action  may  be 
continued  as  between  such  parties,  for  the  dertermination  of 
their  respective  claims  thereto,  which  must  be  ascertained  and 
adjudged  by  the  court.  Further  testimony  may  1>q  taken  in 
court,  or  by  a  referee,  at  the  discretion  of  the  court,  and  the 
court  may,  if  necessary,  require  such  parties  to  present  the 
facts  or  law  in  controversy,  by  pleadings,  as  in  an  original 
action. 

$  775.  ($  287.)  All  sales  of  real  property,  made  by  referees 
under  this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  required 
for  the  salo  of  real  property  on  execution.  The  notice  must 
state  the  terms  of  sale,  and  if  the  property  or  any  part  of  it  is 
to  bo  sold  subject  to  a  prior  estate,  charge  or  lien,  that  must 
be  stated  in  the  notice. 

$  776.  ($  283.)  The  court  must,  in  the  order  for  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  the  purchase 
money  of  any  portion  of  the  premises  of  which  it  may  direct 
a  sale  on  credit,  and  for  that  portion  of  which  the  purchase 
money  is  required,  by  the  provisions  hereinafter  contained,  to 
be  invested  for  the  benefit  of  unknown  owners,  infants  or 
parties  out  of  the  state. 
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• 

$  777,  ($  2S9.)  The  referees  may  take  separate  mortgages 
and  other  securities  for  the  whole,  or  convenient  portions  of 
the  purchase  money,  of  such  parts  of  the  property  as  are  di- 
rected by  the  court  to  be  sold  on  credit,  for  the  shares  of  any 
known  owner  of  full  age,  in  the  name  of  such  owner ;  and  for 
the  shares  of  an  infant,  in  the  name  of  the  guardian  of  such 
infant ;  and  for  other  shares,  in  the  name  of  the  clerk  of  the 
county  and  his  successors  in  office. 

Stat.  18r>4,  64. 

Stat.  1851, 97,  read  "  olerk  of  the  court "  for  *'  clerk  of  the  coonty." 

$  778.  ($  200.)  Tlje  person  entitled  to  a  tenancy  for  life, 
or  yeai*s,  whoso  estate  has  been  sold,  is  entitled  to  receive  such 
sum  as  may  be  deemed  a  reasonable  satisfaction  for  such  estate, 
and  which  the  person  so  entitled  may  consent  to  accept  instead 
thereof,  by  an  instrument  in  writing,  filed  with  the  clerk  of 
the  court.  Upon  the  filing  of  such  consent,  the  clerk  must 
enter  the  same  in  the  minutes  of  the  court. 

$  770,  ($  291.)  If  such  consent  be  not  given,  filed  anc^ 
entered,  as  provided  in  the  last  section,  at  or  before  a  judgment 
of  sale  is  reV.dcred,  the  court  must  ascertain  and  determine 
what  proport  on  of  the  proceeds  of  the  sale,  after  deducting 
expenses,  will  be  a  just  and  reasonable  sum  to  be  allowed  on 
account  of  such  estate ;  a^d  must  order  the  same  to  be  paid 
to  such  x>arty,  or  deposited  in  court  for  him,  as  the  case  may 
require. 

$  780.  ($  292.)  If  the  persons  entitled  to  such  estate  for  life 
or  years  be  unknown,  the  court  must  provide  for  the  protection 
of  their  rights,  in  the  same  manner,  as  far  as  may  be,  as  if 
they  were  known  and  had  appeared. 

$  781.  (^  293.)  In  all  cases  of  sales,  when  it  appears  that 
any  person  has  a  vested  or  contingent  future  right  or  estate  in 
any  of  the  property  sold,  the  court  must  ascertain  and  settle 
the  proportional  value  of  such  contingent  or  vested  right  or 
estate,  and  must  direct  such  proportion  of  the  proceeds  of  the 
sale  to  be  invested,  secured  or  paid  over,  in  such  manner  as  to 
protect  the  rights  and  interests  of  the  parties. 

35  Cal.  576. 
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^  TSa.  ($  294.)  In  all  cases  of  sales  of  property  the  terms 
mnst  be  made  known  at  the  time ;  and  if  the  premises  consist 
of  distinct  farms  or  lots,  they  must  be  sold  separately. 

$  78a.  ($  295.,^  Neither  of  the  referees,  nor  any  person  for 
the  benefit  of  either  of  them,  can  be  interested  in  any  pur. 
chase ;  nor  can  a  guardian  of  an  in&nt  pai'ty  be  interested  in 
the  purchase  of  any  real  property,  being  the  subject  of  the 
action,  except  for  the  benefit  of  the  infant.  All  sales  contrary 
to  the  proTisions  of  this  section  are  void. 

§  784.  (^  29a)  After  completing  a  sale  of  the  property,  or 
any  part  thereof  ordered  to  be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  the  diiferont  par- 
cels of  land  sold  to  each  purchaser;  the  name  of  the  pur- 
chaser ;  the  price  paid  or  secured ;  the  terms  and  conditions 
of  the  sale,  and  the  securities,  if  any,  taken.  The  report  must 
be  filed  in  the  office  of  the  clerk  of  the  county  where  the  prop- 
erty is  situated. 

§  785.  (^  297.)  If  the  sale  be  confirmed  by  the  court  an 
order  must  be  entered,  directing  the  referees  to  execute  con- 
veyances and  take  securities  pursuant  to  such  sale,  which  they 
are  hereby  authorized  to  do.  Such  order  may  also  give  direc- 
tions to  them  respecting  the  disposition  of  the  proceeds  of  the 
sale. 

$  786.  ($  298.)  When  a  parly  entitled  to  a  share  of  the 
property,  or  an  encumbrancer  entitled  to  have  his  lien  paid  out 
of  the  sale,  becomes  a  purchaser,  the  referees  may  take  his  re- 
ceipt for  so  much  of  the  proceeds  of  the  sale  as  belongs  to 
him. 

$  787.  ($  299.)  The  conveyances  must  be  recorded  in  the 
county  where  the  premises  are  situated,  and  shall  bo  a  bar 
a^inst  all  persons  interested  in  the  property  in  any  way,  who 
shall  have  been  named  as  parties  in  the  action ;  and  against  all 
such  parties  and  persons  as  were  unknown,  if  the  summons 
was  served  by  publication,  and  against  all  persons  claiming 
under  them,  or  either  of  them. 
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$  788.  (^  SOO.)  When  there  are  proceeds  of  a  sale  belong- 
to  an  unknown  owner,  or  to  a  person  without  the  state,  who 
has  no  legal  representative  within  it,  the  same  must  be  in- 
vested in  bonds  of  this  state  or  of  the  United  States,  for  the 
benefit  of  the  persons  entitled  thereto. 

Stat.  1851,  99,  inserted  "BeonritieB  on  interest"  instead  ot  itaUdaed 
words. 

^  789»  ^$  301.)  When  the  security  of  the  proceeds  of  sale 
is  taken,  or  when  an  investment  of  any  such  proceeds  is  made, 
it  must  be  done,  except  as  herein  otherwise  provided,  in  the 
name  of  the  clerk  of  the  county  where  the  papers  are  filed,  and 
his  successors  in  office,  who  must  hold  the  same  for  the  use  and 
benefit  of  the  parties  interested,  subj  ect  to  the  order  of  the  court. 

*$  V90,  ($  302.)  When  security  is  taken  by  the  referees  on  a 
sale,  and  the  parties  interested  in  such  security,  by  an  instru- 
ment in  writing,  under  their  hands,  delivered  to  the  referees, 
agree  upon  the  shares  and  proportions  to  which  they  are  re- 
spectively entitled;  or  when  shares  and  proportions  have  been 
pi-eviously  adjudged  by  the  court,  such  securities  must  be  taken 
in  the  names  of,  and  payable  to,  the  parties  respectively  entitled 
thereto,  and  must  be  delivered  to  such  parties  upon  their  re- 
ceipt therefor.  Such  agreement  and  receipt  must  be  returned 
and  filed  with  the  clerk. 

$  791.  (^  303.)  The  clerk  in  whose  name  a  security  is  taken, 
or  by  whom  an  investment  is  made,  and  his  successors  in  office, 
must  receive  the  interest  and  principal  as  it  becomes  due,  and 
apply  and  invest  the  same  as  the  court  may  direct ;  and  must 
deposit  with  the  county  treasurer  all  securities  taken,  and  keep 
an  account  in  a  book  provided  and  kept  for  that  purpose,  in 
the  clerk's  office,  free  for  inspection  by  all  persons,  of  invest- 
ments and  moneys  received  by  him  thereon,  and  the  disposition 

thereof. 

Stat.  1851, 99,  inserted  "file  in  his  office"  instead  of  italieiaed  words. 

§  799.  (^  304.)  When  it  appears  that  partition  cannot  be 
made  equal  between  the  parties,  according  to  their  respective 
rights,  without  prejudice  to  the  rights  and  interests  of  some 
of  them,  and  a  partition  be  ordered,  the  court  may  adjudge 
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compensation  to  be  made  by  one  party  to  another,  on  account 
of  the  inequality ;  bnt  such  compensation  shall  not  be  required 
to  be  made  to  others  by  owners  unknown,  nor  by  an  infant, 
unless  it  appears  that  such  infant  has  personal  property  suffi- 
cient for  that  purpose,  and  that  his  interest  will  be  promoted 
thereby.  And  in  all  cases,  the  court  has  power  to  make  com- 
pensatory adjustment  between  the  respective  parties,  according 
to  the  ordinary  principles  of  equity. 

Stotw  1865-€6, 70& 

Stat.  l&Sl,  99,  inserted  "by  jadgment "  after  '^ordered ; "  and  omitted 
the  last  sentence. 

$  793.  ($  305.)  When  the  share  of  an  infant  is  sold,  the 
proceeds  of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  his  general  guardian,  or  the  special  g^uardian  appointed 
for  him  in^  the  action,  upon  giving  the  security  required  by  law 
or  directed  by  order  of  the  court* 

(  794.  (^  306.)  The  guardian  who  may  oe  entitled  to  the 
custody  and  management  of  the  estate  of  an  insane  person,  or 
other  person  adjudged  incapable  of  conducting  his  own  affairs* 
whose  interest  in  real  property  has  been  sold,  may  receive,  in 
behalf  of  such  person,  his  share  of  the  proceeds  of  such  real 
property,  from  the  referees,  on  executing,  with  sufficient  sure- 
ties, an  undertaking  approved  by  a  judge  of  the  court,  or  by  a 
county  judge,  that  he  will  faithfully  discharge  the  trust  re- 
posed in  him,  and  will  render  a  true  and  just  account  tathe 
person  entitled,  or  to  his  legal  representative. 

$  795.  ($  307.)  The  general  guardian  of  an  infant,  and  the 
guardian  entitled  to  the  custody  and  management  of  the  estate 
of  an  insane  person,  or  other  person  adjudged  incapable  of  ' 
conducting  his  own  afEiairs,  who  is  interested  in  real  estate  held 
in' joint  tenancy,  or  in  common,  or  in  any  other  manner  so  as 
to  authorize  his  beiug  made  a  party  to  an  action  for  the  par- 
tition thereof,  may  consent  to  a  partition  without  action,  and 
agree  upon  the  share  to  be  set  off  to  such  infant  or  other  per- 
son entitled,  and  may  execute  a  release  in  his  behalf  to  the 
owners  of  the  shares,  of  the  parts  to  which  they  may  be  re- 
spectively entitled,  upon  an  order  of  the  court. 
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eolZ^Jt  338.)  Tlio  costs  of  partition,  including  reasonable 

'     t<^^Zl      .  '''^''  ^^^^"^'^^'^^^ts,  must  be  paid  by  ^  par- 

^l^^'.V^''^''''  intereste  therein,  and  may  be  includ- 

bv  e^n.»f       ^^""^"^^  ^^^^^^'  ^^^  *^^  judgment  may  baenforced 
heldTv  f'r  "^^'^^^  «^^«li  sl^es,  and  against  other  property 
arises  ifw""  ''^^^''^''^  Parties.    When,  however,  a  litigation 
I  the  e^^r^^'t  ^"^^  ""^  *^®  P*^*^®^  o^y*  **»e  «>^*  may  require 

or  any  of  th      ^''''^  ^^igation  to  be  paid  by  the  parties  tiiereto, 

J      mem.  [See  amendment March.4/72foUowinff6|0;i.]  ^       . 

^'y  aHK>im^^^*^  ^^  '''''^*'  ^^  **"*"  ''''''^*  "^^  the^^s."  "^ 
proceedinfin  ^^^ti^tfHI^^K^ad  of  three  referees,  in  the 

may  ]  ,  ^^^^^"^  

9  T98,     (jj.  g  )     [f  ij;  appear  that  other  actions  or  proceed- 

$  7      ings  have  been  necessarily  prosecuted  or  defended  by  any  one 

orpr(      of  the  tenants  in  common,  for  the  protection,  confirmation  or 

tenan      perfecting  of  the  title,  or  settling  the  boundaries,  or  making 

^tin      «  survey  or  sui*veys  of  the  estate  partitioned,  the  court  shall 

I*  sui      ni/oir  to  the  pai-Jies  to  the  action  who  have  paid  the  expense 

P^^^e      of  such  litigation  or  other  proceedings,  all  the  expenses  neces- 

ott      s:urilT  iacan-ed  therein,  except  counsel  fees,  which  shall  have 

^^ej      accrued  to  the  common  benefit  of  the  other  tenants  in  com- 

Q^    ^      ^oo,  irith  interest  thereon  from  the  date  of  making  the  said 

g^^  J      ^^Penditures,  and  in  the   same  kind  of  money  expended  or 

^  P*itl,  And  the  same  must  be  pleaded  and  allowed  by  the  court 

^d  included  in  the  final  judgment  and  shall  be  a  lien  upon 

0  2      ^®  sli&re  of  each  tenant,  respectively,  in  proportion  to  his 

aury  i      ^^T'Gsty  and  shall  be  enforced  in  the  same  manner  as  taxable 

partis      ®^**    of*  partition  are  taxed  and  collected.     [Took  effect  Feb- 

Plain?     ^^^y  ^»  1876.] 

JXl^  ^  798  ti^i-viit^  been  repealed  by  act  of  1874,  a  new  section  of  that  nam- 

**•*««  is  ^^^^^^  "^^  *°*^''  *^«««''  *«>«  the  time 
«  subject  to  the  mspeoUon  of  the  respeotiTe  parties 
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to  the  aotion,  miiBt  be  fiDowed  and  taxed ;  whenever  snch  ab- 
stract is  produced  by  the  plaintiff,  before  the  commencement 
of  the  action,  he  mnst  file  with  his  complaint  a  notice  that  an 
abstract  of  the  title  has  been  made  and  is  subject  to  the  inspec- 
tion and  use  of  all  the  parties  to  the  action  designating  therein 
where  the  abstract  will  be  kept  for  inspection.  Bnt  if  the 
pluntiff  shall  have  failed  to  procure  such  abstract  before  com- 
mencing the  action,  and  any  defendant  shall  procure  the  same 
to  be  made,  he  shall,  as  soon  as  he  has  directed  it  to  be  made, 
file  a  notice  thereof  in  .the  action,  with  the  clerk  of  the  court, 
stating  who  m  making  the  same,  and  where  it  will  be  kept  when 
finished.  The  court  or  the  judge  thereof  may  direct  from  time 
to  time,  during  the  progress  of  the  action,  who  shall  have  the 
custody  of  the  abstract. 

$  800.  (N.  S.)  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of  records,  and 
need  not  be  certified  by  the  recorder  or  other  officer,  but  in- 
stead thereof  it  must  be  verified  by  the  affidavit  of  the  person 
making  it,  to  the  effect  that  he  believes  it  to  be  correct,  but  the 
same  may  be  corrected  from  time  to  time  if  found  incorrect, 
under  the  direction  of  the  court-. 

§  801.  (K.  S.)  Whenever  daring  the  progress  of  the  action 
for  partition,  any  disbursements  shall  have  been  made,  under 
the  direction  of  the  court,  or  the  judge  thereof,  by  a  parly 
thereto,  interest  must  be  allowed  thereon  from  the  time  of 
making  such  disbursements. 

[Act  apj^roved  March  4, 1872,  amended  $  308  asfoUowa  : 
$^08.  The  costs  of  partition,  including  fees  of  referees,  and 
^-  such  attorneys'  fees  expended  foi'  the  common  benefit  both  for 
plaintiffs  and  defendants,  as  the  court  slmll  deemjust  andpi^oper, 
and  other  disbursements,  shall  bo  paid  by  the  parties  respect- 
ively en  titled  to  share  in  the  lands  divided,  in  proportion  to  their 
respective  interests  therein,  and  may  be  included  and  specified 
in  the  judgment.  In  that  case,  they  shall  be  a  hen  on  the  sev- 
eral shares,  and  the  judgment  may  be  enforced  by  execution 
against  such  shares,  and  against  other  property  held  by  the  re- 
sixjctive  parties.  When,  however,  a  litigation  arises  between 
some  of  the  parties  onlv,  the  court  may  require  the  expense  of 
such  li  igatiou  to  be  paid  by  the  parties  thereto,  or  any  of  them. 
— Took  (fff'ect  immediately,  ] 
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OHAPTEB  V. 

ACTIONS  FOR  THE  USURPATION  OF  AN  OFFICE -OR 

FRANCHISE. 

Seoxzox  802.    Certain  writs  abolished. 

808.    Action  may  be  brought  against  any  party  nsnrping». 

etc.,  any  office  or  franchise. 
80A.    Name  of  person  entitled  to  office  may  be  set  forth  in 
,  ihe  complaint.    If  fees  have  been  received  by  the 

usurper,  he  may  be  arrested. 

805.  Judgment  may  determine  the  rights  of  both  incum- 

bent and  claimant. 

806.  Wh0n  rendered  in  favor  of  applicant. 

807.  Damages  may  be  recovered  by  successftil  applicant. 

808.  When  several  persons  claim  the  same  office,  their 

rights  may  be  determined  by  a  single  action. 

809.  If  defendant  found  guilty,  -what  judgment  to  be  ren- 

dered  against  him. 

§  80a.  (K.  S.)  The  writ  of  scire  facias,  the  wcii  of  quo 
warranto,  and  proceedings  by  information  in  the  nature  of  quo 
warranto,  are  abolished.  The  remedies  obtainable  in  these 
forms  may  hereafter  be  obtained  by  civil  actions,  under  the 
provisions  of  this-chapter. 

$  808*  ( ^  810. )  An  action  may  be  brought  by  the  attor- 
ney-general, in  the  name  of  the  people  of  this  state,  upon  Ins 
own  information,  or  upon  the  complaint  of  a  private  party, 
against  any  person  who  usurps,  intrudes  into  or  unlawfully 
holds  or  exercises  any  public  office,  civil  or  military,  or  any 
franchise  within  tlyd  state.  And  the  attorney-general  must 
bring  the  action,  whenever  he  has  reason  to  believe  that  any 
such  office  or  franchise  has  been  usurped,  intruded  into  or 
unlawfully  held  or  exercised  by  any  person,  or  when  he  ia 
directed  to  do  so  by  the  governor. 

3  Cal.  167:  7  Cal.  432;  10  Col.  376;  14  Col.  43;  20  C3aL  90. 
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^  804.  ($  311.)  Whenever  such  action  is  brought,  the 
attorney-general,  in  addition  to  the  statement  of  the  cause  of 
action,  may  also  set  forth  in  the  complaint  tlie  name  of  the 
person  rightly  entitled  to  the  office,  with  a  statement  of  his 
right  thereto ;  and  in  such  case,  upon  proof  by  affidavit  that 
the  defendant  has  received  fees  or  emoluments  belonging  to 
the  office,  and  by  mean^  of  his  usurpation  thereof,  an  order 
may  be  granted  by  a  justice  of  the  supreme  court,  or  a  district 
judge,  for  the  arrest  of  such  defendant,  and  holding  him  to 
bail ;  and  thereupon  he  may  be  arrested  and  held  to  bail,  in 
the  same  manner  and  with  the  same  effect,  and  subject  to  the 
s:ime  rights  and  liabilities,  as  in  other  civU  actions  where  the 
defendant  is  subject  to  arrest. 

7  Cal.  393,  432;  14  Gal.  43:  16  CaL  358. 

$  805.  ( ^  812. )  In  every  such  action,  judgment  may  be 
rendered  upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party  so  alleged  to  be  entitled,  or  only  upoiv^the 
right  of  the  defendant,  as  justice  may  require. 

27  Cal.  470;  23  Cal.  382, 

$  806.  ($  318. )  If  the  judgment  be  rendered  u^n  the 
right  of  the  person  so  alleged  to  be  entitled,  and  the  same  be 
in  favor  of  such  person,  he  will  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  law,  to  take  upon,  himself  the  execution  of  the 
office. 

$  807.  (  (  314.)  If  judgment  be  rendered  upon  the  right 
of  the  person  so  alleged  to  be  entitled,  in  favor  of  such  per- 
son, he  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  office  by 
the  defendant. 

$  80§k  ( ^  815. )  When  several  persons  claim  to  be  enti- 
tled to  the  same  otQce  or  franchise^one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective  rights 
to  such  office  or  franchise. 

$  809.  ( ^  316. )  When  a  defendant,  against  whom  such 
action  has  been  brought,  is  adjndged  guilfy  of  usurp  irg  or 
intruding  into,  or  unlawfully  holding  any  office,  franchise  or 
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privilege,  judgment  muBt  be  rendered  that  such  defendant  be 
excluded  from  the  office,  franchise  or  privilege,  and  that  he 
pay  the  costs  of  the  action.  The  court  may  also,  in  its  dis- 
cretion, impose  upon  the  defendant  a  fine  not  exceeding  five 
thousand  dollars,  which  fine,  when  collected^  must  be  paid 
into  the  treasury  of  the  state.       . 


265  erTKAnrKBfl.  kto.  $  818 


CHAPTER  VI. 

OF  ACTIONS    AGAINST    STEAMEBS,   VESSELS    AND 

BOATS. 

SnmoK  813.   When  TMaelB,  etc.,  are  liable.    Their  liabilities  con- 

Btitute  lioiB. 

814.  Actions  may  be  brought  directly  against  sach  yes- 

■el8,ete. 

815.  Complaint  must  be  verified. 

816.  Summons  may  be  served  on  the  master,  mate>  etc. 

817.  PlaintifT  may  have  such  vessel,  etc.,  attached. 

818.  The  clerk  must  issue  the  writ  of  attachment. 

819.  Buch  writ  must  be  directed  to  the  sherifT.    BhertOT 

may  release  upon  sufficient  undertaking. 

820.  Sheriff  must  execute  such  writ  without  delay. 

821.  The  owner,  master,  etc.,  may  appear  and  defend  such 

vessel. 

822.  Proceedings  in  actions  under  this  chapter. 

823.  After  appearance  attachment  may,  on  motion,  be  dis- 

charged. 
82i.    "When  not  discharged,  such  vessel,  etc.,  may  be  sold 
at  public  auction.    Application  of  proceeds. 

825.  Mariners  and  others  may  assert  their  claim  for  wages, 

notwitbfitanding  prior  attachment.  How  enforced. 

826.  Proof  of  the  claims  of  mariners  and  others. 

827.  Sheriff's  notice  of  sale  to  contain  measurement,  ton* 

nage,etc. 

^  818.    ($  817.)    All  steamers,  vesfiels  and  boats  are  liable : 

1.  For  services  rendered  on  board  at  the  request  of,  or  on 
contract  with,  their  respective-owners,  masters,  agents  or  con- 
signees.  (/}-  ^    ■        . 

2.  For  supplies  famish^  for  their  use  at  the  request  of  their 
respective  owners,  masters,  agents  or  consignees. 

3.  For  materials  famished  for  their  constmction,  repair  or 
equipment. 

4.  For  their  wharfage  and  anchorage  within  this  state. 

5.  For  injuries  committed  by  them  to  persons  or  property. 

o.  c.  p.— SMI 
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The  several  causes  of  action  constitute  liens  upon  all  steam- 
ers, vessels  and  boats,  and  have  priority  in  their  order  herein 
enumerated,  and  have  preference  over  all  other  demands ;  but 
such  liens  only  continue  in  force  for  the  period  of  one  year 
from  the  time  the  cause  of  action  accrued. 

Stat.  1851, 101,  added  to  sabdividon  5,  the  words  "Provided,  that  the 
wages  of  mariners,  boatmen,  and  others  employed  in  the  service  of  such 
steamers,  vessels  and  boats,  shall  have  preference  over  all  other  de- 
mands." Also  inserted  a  subdivision  between  4  and  6,  as  follows :  "  For 
non-performance  or  malperformance  of  any  contract  for  the  transport- 
ation of  persons  or  property,  made  by  their  respective  owners,  masters, 
agents  or  consignees;"  and  also  omitted  the  last  sentence,  commencing 
"  the  several  causes." 

Stat.  1869, 304,  was  same  as  above  section  813  inserting  between  4  and  * 
5  the  subdivision  of  1851  last  recited  supra, 

4  Wallace.  411.  (The  Moses  Taylor),  556;  1  Gal.  485;  2  Gal.  398;  5  Gal. 
268;  6GaL  46^:  6  GaL 418;  9Cal.69i;  13GaL  369;  I8€al..526:  34 GaL  676. 

^  814.  (^  818.)  Actions  for  damages  arising  upon  any  of  the 
grounds  specified  in  the  preceding  section  may  be  brought  di- 
rectly against  such  steamers,  vessels  or  boats,  fir^io^  J  ^  O- 

Stat.  1851, 102,  used  "  demands"  instead  of  *' damages."^  ^ 

(  815.  (^  319.)  The  complaint  must  designate  the  steamer, 
vessel  or  boat  by  name,  and  must  be  verified  by  the  oath  of  the 
plaintiff,  or  some  one  on  his  behalf. 

(  816.  (^  320.)  The  summons,  attached  to  a  certified  copy 
of  the  complaint,  may  be  served  on  the  master,  mate  or  person 
having  charge  of  the  steamer,  vessel  or  boat  against  which  the 
action  is  brought.  ^>^<:f^  3  2-  "S     ^ 

Stot.  1851, 102,  inserteii  "807*' before  "person/' 

2  Gal.  308,  370. 

$  817.  ($  321.)  The  plaintiff,  at  the  time  of  issuing  the 
summons,  or  at  any  time  afterwards,  may  have  the  steamer, 
vessel  or  boat  against  which  the  action  is  brought,  with  its 
tackle,  apparel  and  furniture,  attached  as  security  for  the  sat- 
isfaction of  any  judgment  that  may  be  reoorered  therein. 

7  OaL  405;  8  Gal.  418,  ^^  ^  ^     3   2. 'y- 
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f  818.  (5  322.)  The  clerk  of  the  conrt  must  issue  a  writ  of 
attachment,  on  the  application  of  the  plaintiff,  upon  receiving 
a  written  undertaking  on  behalf  of  the  plaintiff,  executed  by 
two  or  more  sufficient  sureties,  to  the  efiiect  tliat  if  judgment 
be  rendered  in  favor  of  the  steamer,  vessel  or  boat,  as  the  case 
may  be,  he  will  pay  all  costs  and  damages  that  may  be  awarded 
against  him,  and  all  damages  that  may  be  sustained  by  such 
r.teamer,  vessel  or  boat  from  the  attachment,  not  exceeding  the 
som  specified  in  the  undertakmg,  which  shall  in  no  case  be  less 
than  five  hundred  dollars  when  the  attachment  is  issued  against 
a  steamer  or  vessel,  or  less  than  two  hundred  dollars  when 
issued  against  a  boat.  C^  (^    ^  V  ^ 

Stat.  1851, 102,  added:  "The  undertaking  shall  be  accompanied  by  an 
affidavit  of  each  of  the  snreties,  that  he  is  a  resident  and  freeholder  or 
hooseholder  of  the  connty,  and  worth  donble  the  amoxmt  specified  in 
the  undertaking,  over  and  above  all  his  just  debts  and  liabilities.  The 
derk  shall  file  the  undertaking  and  affidavits." 

f  819.  ($  323.)  The  writ  must  be  directed  to  the  sheriff  of 
the  county  within  which  the  steamer,  vessel  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel  or  boat,  with  its 
tackle,  apparel  and  furniture,  and  keep  the  same  in  his  custody 
until  discharged  in  due  course  of  law,  unless  the  owner,  mas- 
ter, agent  or  consignee  thereof  give  him  security,  by  the  under- 
taking of  at  least  two  sufficient  sureties,  in  an  amount  suffi- 
cient to  satisfy  tlie  demand  in  suit,  besides  costs ;  in  which 
case,  to  take  such  undertaking.  cJ^-i^^f  O  -     > ' 

Stat.  1851,  lQf2,  inserted  "which.8hall be  specified  in  the  writ'*  between 
MTordja  "suit"  and  "besides." 
lOal.  16ik 

f  8)80.  (^  324.)  The  sheriff  to  whom  the;writ  is  directed  and 
delivered  must  execute  it  without  delay,  and  must,  unless  the 
undertaking  mentioned  in  the  last  section  is  given,  attach  and 
keep  in  his  custody  the  steamer,  vessel  or  boat  named  therein, 
with  its  tackle,  apparel  and  furniture,  until  dischoi^ged  in  due 
course  of  law ;  but  the  sheriff  is  not  authorized  by  any  such 
writ  to  interfere  with  the  discharge  of  any  merchandise  on 
board  of  such  steamer,  vessel  or  boat,  or  with  the  removal  of 
any  trunks  or  other  property  of  passengers,  or  of  the  captain. 
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mato,  soamen,  steward,  cook  or  oiher  persons  employed  on 
board,  ^<2, .  ^  ^  ^ 

$  sai.  ($  325.)  The  owner,  master,  agent  or  consignee  of 
the  steamer,  vessel  or  boat  against  whfch  the  action  is  brought 
may  appear  and  answer,  or  plead  to  the  action ;  and  may  ex- 
cept to  the  BufiBciency  of  the  sureties  on  the  undertaking  filed 
on  the  behalf  of  the  plaintiff,  and  may  require  sureties  to  just- 
ify, as  in  actions  against  individuals  upon  bail  on  arrest.^^^^^  3  2. 9> 

$  saa.  ($  326.)  All  proceedings  in  actions  under  the  pro- 
visions of  this  chapter  must  be  conducted  in  the  same  manner 
as  in  actions  against  individuals,  except  as  otherwise  herein 
provided ;  and  in  all  proceedings  subsequent  to  the  complaint, 
the  steamer,  vessel  or  boat  may  be  designated  as  defendant,  j^l^  3  3<0 

$  833.  (^  327.)  After  the  appearance  in  the  action  of  the 
owner,  master,  agent  or  consignee,  the  attachment  may,  on 
motion,  bo  discharged  in  the  same  manner,  and  on  like  terms 
and  conditions,  as  attachments  in  other  cases,  subject  to  tho 
provisions  of  section  eight  hundred  and  twenty-five^?^^    ^3  O 

2Cal.  SOa  '     "* 

$  834.  ($  328.)  If  the  attachment  be  not  discharged,  and  ft 
judgment  be  recovered  in  the  action  in  favor  of  the  plaintiif*  • 

and  an  execution  be  issued  thereon,  the  sheriff  must  sell  at 
public  auction,  after  publication  of  notice  of  such  sale  for  ten 
days,  the  steamer,  vessel  or  boat,  with  its  tackle,  apparel  and 
furniture,  or  such  interest  therein  as  may  be  necessary,  and 
must  apply  the  proceeds  of  the  sale  as  follows :  fi>^^,  33  ^ 

1.  When  the  action  is  brought  for  demands  other  than  the 
wages  of  mariners,  boatmen  and  others  employed  iu  theservioe 
of  the  steamer,  vessel  or  boat  sold,  to  the  payment  of  tbe 
amount  of  such  wages,  as  specified  in  the  execution. 

2.  To  the  payment  of  the  judgment  and  costs,  including  his 
fees. 

3.  He  must  pay  any  balance  remaining  to  the  owner,  master, 
agent  vr  consignee,  who  may  have  appeared  in  the  action ;  or 
if  there  be  no  appearance,  then  into  com't,  subject  to  the  claim 
of  any  party  or  parties  legally  entitled  thereto. 
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$  825.  ((  329.  Any  mariner,  boatman  or  other  person  em. 
ployed  in  the  service  of  the  steamer,  vessel  or  boat  attached, 
-who  may  -wish  to  assert  his  claim  for  wages  against  the  same, 
the  attachments  being  issued  for  other  demands  than  such 
wages,  may  file  an  affidavit  of  his  claim,  setting  forth  the 
amount  and  the  particular  service  rendered,  with  the  clerk  of 
the  court ;  and  thereafter  no  attachment  can  be  discharged 
upon  filing  an  undertaking,  unless  the  amount  of  such  claim, 
or  the  amount  determined,  as  provided  in  the  next  section,  be 
covered  thereby  in  addition  to  the  other  requirements ;  and 
any  execution  issued  against  such  steamer,  vessel  or  boat,  upon 
judgment  recovered  thereafter,  must  direct  the  application  of 
the  proceeds  of  any  sale; 

1.  To  tlio  payment  of  the  amount  of  such  claims  filed,  or  the 
amount  determined,  aa  provided  in  the  next  section,  which 
amount  the  clerk  must  insert  in  the  writ. 

2.  To  the  payment  of  the  judgment  and  costs  and  sheriff's 
fees,  and  must  direct  the  payment  of  any  balance  to  the  owner, 
master,  or  consignee  who  may  have  appeared  in  the  action ;  but 
if  no  appearance  by  them  be  made  therein,  it  must  direct  a 
deposit  of  the  balance  in  court 

f  82a.  ($  330.)  If  the  claim  of  the  mariner,  boatman  or 
other  i>erson,  filed  with  the  clerk  of  the  court,  as  provided  in 
the  last  section,  be  not  contested  within  five  days  after  notice 
of  the  filing  thereof,  by  the  owner,  master,  agent  or  consignee 
of  the  streamer,  vess^  or  boat,  against  which  the  claim  is  filed, 
it  is  deemed  admitted ;  but  if  contested,  the  derk  must  indorse 
upon  the  affidavit  thereof  a  statement  that  it  is  contested,  and 
the  grounds  of  the  contest ;  and  must  immediately  thereafter 
order  the  matter  to  a  single  referee  for  his  determination,  or 
he  may  hear  the  proofs  and  determine  the  matter  himself. 
The  judgment  of  the  clerk  or  referee  may  be  reviewed  by  the 
county  judge,  either  in  term  or  vacation,  immediately  after  the 
same  is  given,  and  the  judgment  of  the  county  judge  is  final. 
On  the  review,  the  county  judge  may  use  the  minutes  of  the 
proofs  tak«n  by  the  derk  or  referee,  or  may  take  the  proofs 
•new.        ,^^  .32/ 
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$  82t.  ($  331.)  The  noidce  of  sale  published  by  fhe  sheriiT 
mnst  contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel  or  boat,  and  a  general  description  of  her 
condition. 

Stat.  1851,.104,  added  as  section  332,  the  following:   "From  ordera  and- 
judgments  under  this  chapter,  an  appeal  may  be  taken  by  the  owner, 
master,  agent,  or  consignee,  on  the  same  terms  and  conditions  as  appealk 
in  actions  agaiost  indifidnnlA." 


r 
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TITLE    XI. 

OF  PBOCEEPINGS  IN  JUSTICES'  COURTS. 

Ceafteb      I.    Place  of  tbial  of  actions  in  justices'  coubts. 
^  n.    Manneb  of  commencino  actions  in  justices' 

COUBTS. 

m.    Pleadings  in  justices'  coubtSi 

lY.     PbOYISIONAL  BEMEDIES  in  justices'  COUBTS. 

V.    Judgment  by  default  in  justices'  coubts. 

YI.     TmE  OF  TBIAL  AND  POSTPONEMENTS  IN  JUSTICES' 
COUBTS. 

VII.    Tbials  in  justices'  coubts. 
Yin.    Judgments  (otheb  than  bt  default)    is 

justices'  COUBTS. 

IX.    Executions  fbom  justices'  coubts. 
X.    Contempts  in  justices'  coubts. 
XI.    Dockets  of  justices. 

XIL     GENEBAL   PBOYISIOZiB  BELAnNG  TO  JUSTICES' 
00UBI8. 


CHAPTEB  I. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES'  COUBTS. 

Sbozion  832.  Action,  in  what  township  or  city  may  be  commenced. 

833.  P]ac«  of  trial  may  bo  changed  in  certain  cases. 

831.  Limitation  on  the  right  to  change. 

835.  To  what  court  transferred. 

836.  Proceedings  after  order  changing  place  of  trial. 

837.  Effect  of  an  order  changing  place  of  triaL 

838.  Transfer  of  cases  to  the  district  court. 
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$  833.  (^  535.)  Actions  in  jjuMoea*  oonris  must  be  oom- 
mcnoed,  and,  snbjcct  to  the  right  to  change  tha  nUoe  of  trial 
(as  in  this  chapter  provided) ,  must  be  tried  \J^S/  3  ^     • 

1.  If  there  is  no  justices'  court  for  the  township  or  city  in 
which  the  defendant  resides :  in  any  city  or  township  of  the 
county  in  which  he  resides. 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise  jointly 
liable  in  the  same  action,  and  reside  in  different  townships  or 
different  cities  of  the  same  county,  or  in  different  counties:  in 
the  township  or  city  in  which  any  of  Hoe  persons  liable  majy 
reside. 

8.  Iq  cases  of  injizxy  to  the  penon  or  property:  infliefovn- 

ship  or  city  where  the  injury  was  committed. 

4.  If  for  the  recovery  of  personal  property,  or  the  value 
thereof,  or  damages  for  taking  or  retaining  the  same :  in  the 
township  or  city  in  which  the  property  may  be  found,  or  in 
which  the  property  was  taken. 

5.  When  the  defendant  is  a  non-resident  of  thQ  county:  in 
any  township  or  city  wherein  he  may  be  found. 

6.  WJien  ifie  defendant  is  a  rum-residerd  of  the  state :  in  any 
toymship  or  city  in  the  state, 

7.  When  a  person  has  contracted  to  perform  an  obligation  at 
a  particular  place,  and  resides  in  another  county,  township  or 
city :  in  the  township  or  city  in  which  such  obligation  is  to  be 
performed,  or  in  which  he  resides. 

8.  When  the  parlies  voluntarily  appear  and  piead  toUhotd 
summons:  in  anytoumship  or  city  in  the  staie. 

9.  In  all  other  cases :  in  the  township  or  city  in  which  the 
defendant  resides. 

St«t.  I8e7-es,  550,  read  as  follows  down  to  subdivision  1 :  "No  person 
shall  be  held  to  answer  to  any  summons  issued  against  him  from  a  jus- 
tices' court,  in  a  civil  action,  in  any  township  or  city  other  than  the  one 
in  which  he  shall  reside,  except  in  the  cases  following."  It  also  inserted, 
in  subdivision  1,  tlie  word  "when  "  for  "if, "  and  "or  no  justice  com- 
petent to  act  on  the  case,"  for  the  words  "in  any  city  or  township  of  the 
county  in  which  he  resides;"  also  in  subdivision  2,  for  the  last  clause, 
the  words  "  the  plaintiff  may  prosecute  his  action  in  a  justices'  court  of 
the  township  or  city  in  which  any  of  the  debtors  ox.other  persons  liabla 
may  reside." 
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In  snMlrision  S,  fhe  words  "to  real  or  pertoxaal "  before  *' property ; '* 
alflo  '*  the  plamti£F  may  prosecute  his  action"  betiveen  "  property  "  and 
"to  the.*» 

Di  subdivision  4,  for  the  first  clause,  the  words  '*  where  personal  ini>p- 
erty  unjustly  taken  or  detained  is  claimed,  or  damages  therefor  are 
claimed,  the  plaintiff  may  brins  his  action." 

In  subdivision  5,  inserted  "  he  may  be  sued"  between  "  county"  and 
"to  any." 

li  also  contained  a  subdivision  numbered  seventh,  as  follows :  "  When 
the  foreclosure  of  a  mortgage  or  the  enforcement  of  a  lien  upon  personal 
property  is  sought  by  the  action,  the  plaintiff  may  sue  in  the  township 
or  city  where  the  property  is  situated." 

It  also  inserted  in  subdivision  7,  (numbered  as  six,)  the  words  "  he 
may  be  sued "  between  "or  city"  and  "in  the  township;"  also  added 
the  words  "  and  for  the  purpose  of  justices'  courts'  jurisdiction  under 
this  clause,  the  township  or  city  in  which  the  obligation  is  incurred  shall 
be  deemed  to  be  the  township  or  city  in  which  it  is  to  be  nerformed,  un- 
less there  is  a  special  contract  to  the  contrary." 

It  omitted  the  subdivisions  in  tftiZjes,  and  also  No.  9. 

It  also  added  as  subdivisions,  the  following:  "8th.  Anyiwrsonor 
persons  residing  in  the  city  of  San  Francisco  may  be  held  to  answer  to 
any  sunimons  issued  against  him  or  them  from  the  court  of  a  justice  for 
any  township  within  the  corporate  limits  of  the  city  of  San  Francisco, 
in  any  action  or  proceeding  whereof  justices  of  the  peace  of  the  city  or 
county  of  San  Francisco  have  or  may  have  jurisdiction  by  law:  Provided^ 
nothing  herein  contained  shall  bo  construed  to  allow  r.ny  justice  of  said 
dty  or  county  to  hold  a  court  in  any  other  township  than  the  one  for 
which  he  shall  have  been  elected." 

Btat.  1867-6S,  d52,  provided  also,  as  follows :  "  Nothing  in  this  act  shall 
be  construed  to  preclude  the  bringing  of  actions  in  justices'  courts  of 
this  state  against  any  party  or  parties  residing  out  of  this  state." 

Stat.  1853,  278-79,  was  the  same  as  stat.  1867-6S,  except  that  subdivision 

six,  read:  "  when  a  person  has  contracted  to  perform  any  obligation  at  a 

picticnlar  plxuse,  and  resides  in  another  township  or  city,  he  may  be  sued 

in  the  township  or  city  in  which  such  obligation  is  to  be  performed,  or 

:         in  which  he  resides." 

I  Stat.  1851, 135,  was  same  as  stat.  1853,  omitting  subdivisions;  alsoin- 

I  serting  "  where  "  for  "  when  "  at  the  begining  of  subdivisions  1,  2,  5, 7. 
Tide,  also,  in  reference  to  justices'  courts  in  San  Francisco,  stat.  1865-^ 
<23;  also  stat.  1869-70,  56. 

15Cal.296;34Cal.321. 

^  833.  ($  582.)  The  court  may,  at  any  time  before  the  trial, 
on  motion,  change  the  place  of  trial  in  the  following  cases : 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before 
whom  the  action  is  pending,  by  affidavit  of  either  party,  that 
Rich  justice  is  a  material  witness  for  either  party. 
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2.  When  either  party  makes  aAd  files  an  affidavit  thai  he 
believes  that  he  cannot  have  a  fair  and  impartial  trial  befom 
such  justice,  by  reason  of  the  interest,  prejudice  or  bias  of  the 
justice. 

3.  When  a  jury  has  been  demanded,  and  either  party  maikes 
and  files  an  affidavit  that  he  cannot  have  a  fair  and  impartial 
trial,  on  account  of  the  bias  or  prejudice  of  the  citizens  of  the 
township  or  city  against  him. 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting. 

5.  When  the  justice  is  sick  or  unable  to  act. 

Stat.  1851, 143,  read :  "  Upon  the  return  day  of  the  sominons,  if  a  juy 
bo  required,  or  if  the  justice  be  actually  engaged  in  other  official  busi- 
ness, he  may  adjourn  the  trial  without  the  .consent  of  either  party,  as 
follows: 

"1st.  When  a  party  who  is  not  a  resident  of  the  county  is  in  attend- 
ance, the  adjournment  not  to  exceed  twenty-four  hours ;  when  the  de- 
fendant in  attendance  is  under  arrest,  the  adjournment  not  to  exceed 
three  hours. 

"2d.  In  other  cases  not  to  exceed  five  days.  If  the  trial  be  not  ad- 
journed, it  shall  take  place  immediately  upon  the  return  of  the  tmja- 
mens,  or  immediately  after  the  termination  of  a  pending  trial." 

Stat.  IS53,  279,  read :  "  If  at  any  time  before  the  trial  it  appear,  to  the 
satisfaction  of  the  justice  before  whom  the  action  is  brought,  by  affi:- 
davit  (  f  either  party,  that  such  justice  is  a  material  witness  for  either 
party,  or  if  either  party  make  affidavit  that  he  has  reason  to  believe,  and 
does  believe,  that  he  cannot  have  a  fair  and  impartial  trial  before  such 
justice,  by  reason  of  the  interest,  prejudice  or  bias  of  the  justice,  the 
action  shall  bo  transferred  to  some  other  justice  of  the  some  or  neigh- 
boring township ;  and  in  case  a  jury  be  demanded,  and  affidavit  of  either 
party  is  made,  that  he  cannot  have  a  fair  and  impartial  trial,  on  account 
of  the  bias  or  prejudice  of  the  citizens  of  the  township  against  him,  the 
action  shall  be  transferred  to  some  other  justice  of  the  peace  in  the 
county.  The  justice  to  whom  an  action  may  bo  transferred  by  the  pro- 
visions of  this  section,  shall  have  and  exercise  the  same  jurisdiction 
over  the  actioii  as  if  it  bad  been  originally  commenced  before  him.  The 
justice  ordering  the  transfer  of  the  action  to  another  justice,  shall  im- 
mediately transmit  to  the  latter,  on  payment  of  costs,  all  the  papers  in 
the  action,  together  with  a  certified  transcript  from  his  docket,  of  the 
proceedings  therein. 

"  Upon  the  return  day  of  the  summons,  if  a  jury  be  required,  or  if  the 
justice  be  actually  engaged  in  other  official  business,  he  may  adjourn 
the  trial  without  the  consent  of  either  party,  as  follows : 

"  Ist.  When  a  party  who  is  not  a  resident  of  the  county  is  in  attenfl- 
anoe,  the  adjournment  not  to  exceed  twenty-four  hours:  when  the  de- 
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fendant  in  attendance  is  onder  arreet,  the  adjournment  not  to  ezoeed 
three  honxB. 
t "  2d .    In  other  oases  not  to  exceed  five  days." 

Stat.  1663.  902.  same  as  1853,  insertioR  words :  "Bat  only  one  transfer 
shall  be  allowed  to  either  party"  between  the  words  "in  the  county" 
and  "  The  justice ; "  also  " by  party  applying  '  between  "payment "  and 
"of  coats;"  also,  "all  the"  before  "costs;"  also  "  that  have  accrued  " 
between  "  costs  "  and  "  all ; "  and  substitnting  for  last  sentence  and  two 
subdivisions,  the  following,  beginning  with  the  words  "  upon  tho  return 
day,"  etc.:  "The  justice  to  whom  the  case  is  transferred  shall  issue  a 
notice,  stating  the  time  and  place  when  and  wbere  the  trial  will  take 
place,  which  notice  shull  be  served  upon  the  parties  by  any  officer  au- 
thorized to  serve  process  in  a  justices'  court,  or  by  any  person  specially 
deputizedl^  the  justice  for  that  purpose,  at  least  one  day  before  the 
triaL" 

5Cal.«r7;22Cal.34. 

^  834.  The  place  of  trial  cannot  be  changed,  on  motion  of 
the  same  party,  more  than  once,  npon  any  or  all  the  grounds 
specified  in  the  first,  second  and  third  sabdivisiona  of  the  pre- 
ceding section. 

T'ide  1833  and  notes. 

^  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court  the 
parties  may  agree  upon ;  and  if  they  do  not  so  agree,  then  to 
another  justices'  court  in  the  same  county. 

Fids  1 833  and  notes. 

^  880.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceedings 
must  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately  trans- 
mit to  the  justice  of  the  court  to  which  it  is  transferred,  on 
payment  by  the  party  applying  of  all  the  costs  that  have  ac- 
crued, all  the  papers  in  the  action,  together  with  a  certified 
transcript  from  his  docket  of  the  proceedings  therein. 
,  2.    Upon  the  receipt  by  him  of  such  papers,  the  justice  of 

;  the  court  to  which  the  case  is  transferred  must  issue  a  notice, 

j  stating  when  and  where  the  trial  will  take  place,  which  notice 

must  be  served  upon  the  partifis  at  least  one  day  before  the 
time  fixed  for  trial. 
Fids  i  833  aadnoteSi 
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^  837.  From  the  time  the  order  changing  the  place  of  trial 
is  made,  the  court  to  which  ^e  action  is  thereby  transferred 
has  the  same  jurisdiction  over  it4i8  though  it  had  been  com" 
menced  in  such  court. 

Vide  §  833  and  notes. 

$  838.  ($  581.)  The  parties  to 'an  action  in  a  justices'  oonrt 
cannot  give  evidence  upon  any  question  which  involves  the  title 
or  possession  of  real  property,  or  the  legality  of  any  tax,  im- 
post, assessment,  toll  or  municipal  fine,  nor  can  any  issue  pre- 
senting such  question  be  tried  by  such  court ;  and  if  it  appear, 
from  the  answer  of  the  defendant,  verified  by  his  oath,  that 
the  determination  of  the  action  will  necessarily  involve  the 
question  of  title  or  possession  to  real  property,  or  the  l^^aliiy 
of  pny  tax,  impost,  assessment,  toll  or  municipal  fine,  the  jus- 
tice must  suspend  all  further  proceedings  in  the  action  and 
certify  the  pleadings,  and,  if  any  of  the  pleadings  are  oral,  a 
transcript  of  the  same,  from  his  docket  to  the  clerk  of  the  dis- 
trict court  of  the  county ;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  district  court  has, 
over  the  action,  the  same  jurisdiction  as  if  it  had  been  com- 
menced therein. 

Stat.  1863-64, 117,  substantially  aame  as  S  838,  sabstituting  "  said  jus^ 
lice  "  for  "  such  pourt ;"  also  omitting  the  words  "  the  clerk  of  "  in  Uviict 
and  inserting  the  words  "from  the  plaintifTs  own  showing  on  the  trialf 
or,"  between  "appear"  and  "from  the  answer; "  also  "county"  between 
"with the"  and  "clerk." 

Stat.  I85I,  143,  was  in  substance  same  as  §  838,  omitting  the  words  "  or 
possession ;"  also  "or  the  legality  of  any  tax,  impost,  assessment,  toll  or 
municipal  fine,"  and  inserting  the  words  "  from  plaintiff's  own  showing 
on  the  trial,  or  "  between  "  appear  "  and  "  from  the  answer ; "  also  worda 
"  or  that  of  his  agent  or  attorney  "  between  "  oath  "  and  "  that  the  de- 
termination; "  also  "county"  between  "with the"  and  "clerk;"  add- 
ing also  the  words:  "Provided,  that  when  the  pleadings  or  transeriiit 
are  certified  to  the  district  court  upon  the  answer  of  the  defendant,  he 
shall  file  an  undertaking  with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by  the  justice,  to  the  effect  that  they  will  pay  all  coet0  of  the 
action,  if  it  be  decided  against  him  by  the  district  ooort.'' 

17  CaL  Ii7 ;  24  Gal.  ei ;  81 CU.  140. 
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^  839.   An  action  in  a  justice's  court  is  commenced  by  filing 
a  complaint.t    [Took  effect  March  11 ,  1876. ] 

^  839.  ($  538.)  An  action  in  a  justices'  court  is  commenced 
by  filing  a  complaint  «iMyt^9cimg  <v  nnmmcns  thaTOOwj  of  by  tbo 
»ttliiiihn  jr  nT^pfiarannn  und  plondinq  nf  tbn  piriiy-i 

Stat*  1851, 135,  insorted  "a  copy  of  the  aooount,  note,  bill,  bond,  or  in- 
ftnuoent  upon  which  the  action  is  brought,  or  a  oonoiae-  itatement  in 
writing  of  the  caoso  of  action  "  instead  of  '*  a  complaint; "  alto  added 
the  words  "without  snmmon^  in  the  latter  case  the  action  shall  be 
deemed  commenced  at  the  time  of  appearance." 

Stat.  186^70, 637,  inserted  in  1851,  the  words  "within  one  year  after  the 
filing  of  the  same,"  between  "thereon"  and  "or." 

^840.  The  court  must  indorse  on  the  complaint  the  ^ate 
upon  which  it  was  filed,  and  at  any  time  within  one  year  there- 
after the  plaintiff  may  hare  summons  issued. 

Fkfe  1^839  and  note. 

§  941m  At  any  time  after  the  complaint  is  filed  the  defend. 
ant  may,  in  writing,  or  by  appearing  and  pleading,  waive  the 
issuing  of  summons. 

Tide  S  839  and  note. 

f  84f8.  ($  534.)  Parties  in  justices'  courts  may  appear  and 

•fCt  in  person  or  by  attorney ;  and  any  persou,  except  the  con- 

CO.  p.- 
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stable  by  whom  the  snmmons  or  jury  process  was  served,  may 
act  as  attorney. 

Stat.  1851, 134,  read :    "  Parties  in  jiutioes'  eoorta  may  proseottte  or  de- 
fend in  person,  or  by  attorney ;  and  any  person,  on  the  request  of  a  party 
may  act  as  his  attorney,  except  that  the  constable  by  whom  the  summons 
or  jury  process  was  served,  shall  not  appear  or  act  on  the  ixiti.  in  behalf - 
of  either  party." 

$  843.    (^  539.)  When  a  guardian  is  necessary,  he  must  be 
appoiated  by  the  justice,  as  follows : 

1.  If  the  infant  is  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  in- 
fant, if  he  is  of  the  age  of  fourteen  years  or  upwards ;  if  under 
that  age,  upon  the  application  of  some  relatiye  or  friend.  The 
(consent  in  writing  of  the  guardian  to  be  appointed  to  ados 
amch,  and  to  be  responsible  for  costs  if  he  fail  in  the  action, 
must  be  first  filed  with  the  justice. 

2.  If  the  Infant  is  defendant,  the  guardian  must  be  ap- 
pointed at  the  time  the  summons  is  returned,  or  before  the 
pleadings.  It  is  the  right  of  the  infant  to  nominate  his  own 
guardian,  if  the  infant  is  over  fourteen  years  of  age,  and  the 
j)roposed  guardian  is  present  and  consent  in  writing  to  be  ap- 
;pointed.  Otherwise,  the  justice  may  appoint  any  suitable  per* 
son  who  gives  such  consent. 


$  844.  The  summons  must  be  directed  to  the  defendant, 
and  signed  by  the  justice,  and  must  contain : 

1.  The  title  of  the  court  named,  of  the  county  and  city,  or 
township  in  which  the  action  is  commenced,  and  the  names  of 
the  parties  thereto; 

2.  A  sufficient  statement  of  the  cause  of  action,  in  general 
terms,  to  apprise  the  defendant  of  the  nature  of  the  claim 

against  him ; 

3.  A  direction  that  the  defendant  appear  and  answer  before 

the  justice  at  his  office,  as  specified  in  «$  845™; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages,  only  a  notice  that  unless  the  defendant 
BO  appear  and  answer,  the  plaintiff  will  take  judgment  for  the 
sum  claimed  by  him  (stating  it) ; 

6.  In  other  actions,  a  notice  that  unless  defendant  so  ap- 
pear and  answer,  the  plaintiff  will  apply  to  the  court  for  the 
relief  demanded.  If  the  pUintiflf  has  appeared  by  attorney, 
the  name  of  the  attorney  most  be  indorsed  upon  the  sum- 
mons.   [Approved  April  3, 1876.  ] 
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5.  In  other  actions,  a  notice  that  unless  defendant  an  appears 
and  answers,  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded. 

If  the  plaintiff  has  appeared  hy  attorney,  the  name  of  the 
attorney  must  be  indorsed  on  the  summons. 

Stat.  1851, 136,  read:  "Tho  summons  shall  be  addressed  to  the  defend- 
ant by  name,  or  if  his  name  be  unknown,  by  a  fictitious  name ;  and  shall 
summon  him  to  appear  before  the  justic.e  at  his  of&oe,  naming  its  town- 
ship or  city,  and  at  a  time  spoified  therein,  to  answer  the  complaint  of 
the  plaintiff,  for  a  cause  of  action  therein  described,  in  general  terms, 
sufficient  to  appriso  the  defendant  of  the  nature  of  the  claim  against 
him ;  and  in  action  for  money  or  damages,  shall  state  the  amount  for 
which  the  plaintiff  will  take  judgment,  if  the  defendant  fail  to  appear 
and  answer.  It  shall  be  subscribed  by  the  justice  before  whom  it  is  re- 
turnable." 

$  845.   ($  541.)  The  time  specified  in  tlie  summons  for  the 


f  ^    1-fci^    Ar.    ■fi^ll^-w T«   ■ 


i  8^.    The  time  specified  in  the  summons  for  the  anneir 
ance  of  the  defendant  must  be  as  follows  •  ^^ 

^1^  ^  If  an  order  of  arrest  be  indorsed  on  the  summons,  forth- 

J^.  ^  *"  other  cases  rsthe  summons  must  contain  a  direction 
that  the  defendant  must  appear  and  answer  the  comS 

within  fire  days,  if  the  summons  be  served  in  the  township  in 
which  the  action  is  brought;  within  ten  days,  if  served  out  of 
the  township,  but  in  the  county  in  which  tiie  ax:tion  is  brought 
and  within  twenty  days,  if  served  elsewhere.7*    [Approved 
April  3,  1876.] 

after  the  scrvico  vueroui. 

"  Fourth.  If  the  defendant  reside  out  of  the  county  or  township  in 
which  the  action  is  brought  and  the  plaintiff  resides  in  said  township, 
within  fifteen  days  after  the  service  thereof. 

"The  defendant  may  appear  in  the  action  by  demurrer  oi;  answer  at 
any  time  after  service  of  summons  upon  him,  and  shall  notify  the  plaint- 
iff, by  written  notice,  of  such  appearance.  If  any  of  the  defendants  shall 
fail  to  answer  or  appear  in  the  action  within  the  time  prescribed  in  the 
summons,  such  default  shall  be  entered  by  the  justice  in  his  docket.  If 
all  of  the  defendants  shall  fail  to  appoar  or  answer  within  the  time  pre- 
scribed in  the  summons,  the  justice  shall  thereupon  enter  judgment 
against  them  for  the  amoimt  demanded  in  the  summons,  where  the 
action  is  brought  upon  a  contract  for  the  direct  iMtyraent  of  money ;  and 
in  all  other  cases  shall  hear  the  prqpfs.and  give  judgment  in  accordance 
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with  the  pleadings  and  proofs.  Where  all  the  defendants  served  with 
process  shall  have  appeared,  or  some  of  them  have  a^^arcd  and  the  re- 
maining defendants  have  made  default,  the  justice  niay  proceed  to  try 
the  canse,  or,  upon  good  cause  shown  by  either  party  may  fix  the  day  for 
trial  on  any  subsequent  day  not  more  than  ten  days  thereafter." 

Stat.  1851, 136,  read:  "The  time  mentioned  in  the  summons  for  the 
appearance  of  the  defendant,  and  the  time  of  service,  shall  be  as  fol- 
lows: 

"  1st.  Where  the  summons  is  accompanied  by  an  order  to  arrest  the 
defendant,  it  shall  be  returnable  immediately: 

"2d.  When  the  defendant  is  not  n  resident  of  the  township  or  city, 
or  where  the  plaintiff  is  not  a  resident,  and  gives  the  security  required 
by  this  act,  it  shall  be  returnable  not  more  than  two  days  from  its  date, 
and  shall  be  served  at  least  ono  day  before  the  time  for  appearance : 

"3d.  In  all  other  cases  it  shall  be  returnable  in  not  less  than  two  nor 
more  than  ten  days  from  its  date,  and  shall  be  served  at  least  two  days 
before  the  time  for  appearance." 

Stat.  1854,  67,  same  at  stat.  1851,  omitting  in  subdivision  2  thereof,  the 
words '  and  gives  the  security  required  by  this  act."      , 

23  Cal.  SA,  Hisler  v.  Carr. 

$  840.  (N.  S,)  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  the  justice,  upon  the 
demand  of  the  plaintiff,  may  issue  an  alias  summons  in  the 
same  form  as  the  original,  except  that  he  may  fix  the  time  for 
the  appearance  of  the  defendant  at  a  period  not  to  exceed 
ninety  days  from  its  date. 

$  647,   (S,  &}X^yM|||y|^my^iayear  from  the  date 
3f  the  filing  cifj|^^^^^^^BHMiBBBMB  i 
may  be  demiM^i^^^^^^J^^Qt  |^  ggrved  out  of  the  county 

$  0  84S.   ''^?^/"^^hom  the  action  is  brought,  except  when 

the        of  Oieji^^^^^  ^^u-ht  upon  a  joint  contract  or  obligation  of 


r,      tiie  flction  is  »'  ^°^^  ^^^  ^ggjje  in  different  counties,  and  the 
two  or  more  pers^  g^rved  upon  the  defendant,  resident  of  the 
gamnaoos  ^^.^^  ^^^  ^]^q  summons  may  be  served  upon  the 
™      county f  ^^  ^^  ^^|.  Qf  the  county;  and  except,  also,  when  an 
^        other  ^^fl"  „ght  against  a  party  who  has  contracted  to  per- 
AOtion  IS  *^ .  i.vation  at  a  particular  place,  and  resides  in  a 


con 


tbi 


~      form  a^  ^Qunty,  in  which  case  summons  may  be  served  in 

^^       differeo.        ^^^^e  he  resides;  and  except,  also,  where  an  action 

the  ^^^  ^  £.Qj.  injury  to  person  or  property  and  the  defendant 

fcT       ^  vT^^'n  a  different  county,  in  which  ca«e  summons  may  be 

A     -n    the  county  where  the  defendant  resides.Ts    [^.p* 
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Stat.  1851, 136,  f  542,  read:  "The  Bommona shall  he  served  hy  the  aheriif 
or  a  constahle  of  the  county,  as  follows : 

-  "1st.  If  the  action  be  affainst  a  corporation,  by  a  delivery  of  a  cotyy 
to  the  president  or  other  neod  of  the  corporation,  or  to  the  secretary, 
cashier,  or  inanaidng  agent  thereof :  or  when  no  such  oflBlcor  resides  in 
the  county,  to  a  director  resident  therein : 

"'2d.  If  a^nst  a  minor  under  the  age  of  fourteen  years,  by  delivery 
of  a  copy  to  such  minor,  and  also  to  his  father,  mothar,  or  guardian ;  or 
if  there  be  nono  within  the  county,  then  to  any  parson  havmg  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in  whose  service 
he  is: 

"  3d.  If  against  a  person  judicially  declared  to  be  of  unsound  mind, 
or  incapable  of  conducting  his  own  afhirs,  and  for  whom  a  guardian  has 
been  appointed,  by  delivery  of  a  cony  to  such  guardian: 

"4th.  In  all  other  cases,  by  delivery  of  the  copy  to  the  defendant 
personally." 

Stat.  1B54, 67,  repealing  stat.  1851,  137,  8  54,  read:  "When  the  person 
upon  whom  the  service  is  to  be  made  resides  out  of  tho  state,  or  has  de- 
parted from  the  state,  or  cannot,  after  due  diligence,  bo  found  within 
the  state,  or  conceals  himself  to  avoid  tho  service  of  summons,  and  the 
fact  shall  appear,  by  affidavit,  to  the  satisfaction  of  the  justice,  and  it 
shall,  in  like  manner,  appear  that  a  cause  of  action  exists  against  the 
defendant  in  respect  to  w'hom  tho  servico  is  to  be  made,  the  justice  shall 
grant  an  order  that  servico  be  made  by  the  publication  of  tho  summons. 
The  order  shall  direct  the  publication  to  bo  made  in  a  newspaper,  to  be 
designated  as  most  likely  to  give  notice  to  tho  person  to  be  served,  and 
for  such  length  of  time  as  majr  be  deemed  reasonable,  at  least  ono  week: 
provided,  that  publication  ag&inst  a  defendant  rf^siding  out  of  the  state, 
or  absent  therefrom,  shall  not  be  less  than  three  months.  Tho  service 
of  summons  shall  be  deemed  complete  at  the  expirfttion  of  the  tune 
prescribed  by  the  order  of  publication;  tbeJu||o£jh|ftjlM»  direct  « 
opy  of  the  summons  to  be  fortbjai|l^|MM^H^^^^B^^DOffioe,  di- 
eted to  the  person  ^    "^    -■- 


S^ 


^  $850.    '«When  all  the  partiesserved with  pro«« 

appeared  or  some  of  them  have  appeared,  and  the  r*«aa:« 
defendant,  haye  made  default,  the  juatia  miwt  fix  /w^ 
the  trial  of  said  cause,  and  notify  the  plaintiff  and  the  *.l«^ 
ants  who  have  appeared,  thereope.  The  parti«  are  tn-il^ 
one  hour  in  which  to  appear  after  the  time  fi^  inj"^' 
notice^,  but  are  not  bound  to  remain  longer^  ^^^  "T* 
;  unless  both  parties  have  appeared,  and  the  jo^tice  W^  ,  ' 
\  ent,  is  engaged  in  tne  trial  of  another  <iu-e  4^  '^Z 
April  3, 1876.]  ^-r  cauie.    >p|,c,v^4 


Dt 
38 
16 
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CHAPTEE  in. 

PLEADINGS  IN  JUSTICES*  COHBTS. 

SSCXIQN  851.  Form  of  pleadings. 

852.  Pleadings  in  Justices'  conrts. 

853.  Complaint  defined. 

854.  When  demurrer  to  complaint  may  be  put  in. 

855.  Ans<rer. 

856.  If  the  defendant  omits  to  set  up  counter  daiio. 

857.  When  plaintilff  may  demur  to  answer. 

858.  Proceedings  on  demurrer. 

859.  Amendment  of  pleadings. 

860.  Answer  or  demurrer  to  amended  pleadings. 

^  851.    Pleadings  in  justices'  courts— 

1.  Are  not  required  to  be  in  any  particular  form,  bnt  must 
be  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 

2.  May,  except  Vie  complairdy  be  oral  or  in  writing. 

3.  Must  not  be  yerified,  unless  otherwise  provided  in  this 
title. 

i.    If  in  writing,  must  be  filed  with  the  justice. 
5.    If  oral,  an  entry  of  their  substance  must  be  made  in  the 
docket. 

Stat.  1851,  142,  S  572,  contained  the  substance  of  sQbdivisions  1,  5, 
and  4. 

Stat.  I85I,  141,  §  571,  read:  "The  pleading  shall  be  in  writingr.  and  v«ri- 
fled  b7  tho  oath  of  tho  party,  his  a^ent  or  attorney,  when  &ho  action  is : 

"  Ist.  For  tbo  toreclosare  of  any  xaortgago  or  the  enforcement  of  any. 
lien  on  iiersonal  property ; 

"  2d.  For  A  forcible  or  unlawful  entry  upon,  or  a  forcible  or  unlawful 
detentionof  lands,  tenements,  or  other  possessions: 

" 3d.  To  recover  posseesiDu  of  a  "  mining  claim.  In  other  cases  the 
pleading  may  be  oral  or  in  writing." 

4  Gal.  120 :  6  GaL  63 ;  13  Oal.  5» ;  16  Gal.  372 ;  20tGal.  ^2. 


$  85a.   (^  570.)  The  pleadings  are— 

1.  The  complaint  by  the  plaintiff. 

2.  The  demurrer  to  the  complaint. 
8.    The  answer  by  tho  defendant. 
4.    The  demurrer  to  the  answer. 


statiag:  tlM «a«s» of  afCtaoa: 


.I42«i5a.t««d:  "BMwr  Maty  May  oi»ii«cit«»pl<iiidh^roth»»Jh 
J,  or  to  say  put  tbereof.  tJiatitisBot  suficaeatly  «xpUc«t  to  ODablo 
hJMi  to  andi  i  mini  it.  tw  ttot  it  ooBfioa  no  o«os«  of  actaoo  or  dkfcttcK 
althoorh  it  be  takm  as  troe.  If  tko  ooozt  d««ai  tiko  ot»«ctioa  w«lt 
foaaded,  it  thaB  ordo-  th«  pleadiae  to  bo  amended,  aad  if  ta«  partr  i*- 
faae  to  aaead.  the  defBctava  pleadiac  sbaU  be  dtsTCcazdod.'* 


^  83^  ($  573.)  The  complamt  in  justkcs"  courts  is  a  concise 
stttemeni»  in  writing,  of  the  facta  oonstitating  th«  pfaintiff^s 
cause  of  action ;  mr  a  copy  of  ikf  aooowil,  tiofe,  5itt>  bond  or 
ti»tniiN€Nf  tgwn  tcfttofc  ike  aetkm  is  baaedL 

ndBnetetoS8»4 


(  8^4^    Tke  defendant  may,  at  any  time  before  an8wering> 
demur  to  the  compLaini. 
Fide  S8St  and  Boto. 

(  855.  (^  574.)  The  answer  maj  contain  e  denial  of  any 
or  aU  of  the  material  facts  stated  in  the  complaint,  which  the 
defendant  beUeves  to  be  nntrae,  and  also  a  8tatcment»  in  a 
plain  and  direct  manner,  of  any  other  ftcts  constituting  a 
defence  or  counter  daim,  upon  which  an  action  might  be 
brought  by  the  defendant  against  the  plaintiff  in  a  justices' 
court. 

6CaL  447:  B  GaL  3»;  17  Gal.  W;  S  Gal.  48;  S3  Gal.  61;  90  Cal.  515 

^  856.  If  tiie  defendant  omit  to  set  up  a  counter  daim  in 
the  cases  mentioned  in  the  last  section  neither  he  nor  his  as- 
signs  can  afterwards  maiatain  an  action  against  the  plaintiff 
therefor. 

$  85T.  ^nen  tne  answer  contains  new  matter  in  avoidance, 
or  constituting  a  defence  or  a  counter  claim,  the  plaintiff  mayi 
at  any  time  before  the  trial,  demur  to  the  same  for  insufficiency, 
stating  therein  the  grounds  of  such  demurrer. 

$  858.    The  proceedings  on  demurrer  are  as  follows  i\ 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plaint- 
iff  may,  within  such  time,  not  exceeding  two  days,  as  the  court 
allows,  amend  his  complaint. 

2.  If  the  demurrer  to  a  complaint  is  oyemiled,  the  defend- 
ant may  answer  forthwith. 
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3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendant 
may  amend  his  answer  within  such  time,  not  exceeding  two 
days,  as  the  court  may  allow. 

4l.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  aa  if  no  demurrer  had  been  interposed. 

$  859.  Either  party  may,  at  any  time  before  the  conclusion 
of  the  trial,  amend  any  pleading,  but  if  the  amendment  is 
made  after  tlie  issae»  and  it  appears  to  the  satisfaction  of  the 
court,  by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
party  in  consequence  of  such  amendment,  an  adjournment 
must  be  granted.  The  court  may  also,  in  its  discretion,  when 
an  adjournment  will  by  the  amendment  be  rendered  necessary, 
require,  as  a  condition  to  the  allowance  of  such  amendment, 
made  after  issue  joined,  the  payment  of  costs  to  the  adverse 
party,  to  be  fixed  by  tlie  court,  not  exceeding  twenty  dollars. 
The  court  may  also  on  such  terms  as  may  be  just  and  on  pay- 
ment of  costs  relieve  a  party  from  a  judgment  by  default  taken 
against  him  by  his  mistake,  inadvertance,  surprise,  or- excus- 
able neglect,  but  the  application  for  such  relief  must  be  made 
within  ten  days  after  the  entry  of  the  judgment  and  upon  a& 
affidavit  showing  good  cause  therefor. 

FuZe  Stat.  1851, 143,  for  sabstance  of  this  section;  which  also  provides 
that  an  amendment  shall  not  be  allowed  after  a  witness  is  sworn  on  the 
trial,  when  it  will  necessitate  an  adjoomment, 

lOCal.  342;  llCal.280. 

$  860.  When  a  pleading  is  amended,  the  adverse  party  may 
answer  or  demur  to  it  within  such  time*  not  axceedin/;  two 
day8;«aa  the  court  may  allow, 


CHAPTER  IT. 


IL 
HL   Clux  .AX9  jKunsT  or 


JLBncXX    I« 

ABSESOT  JlXB  BilL. 

Sbchos  86L    Order  of  arrest  and  an«sl  of  d«A«tduiL 

862.    Afiiarit  and  nadotakiiis  for  <«Oer  of  «rK«i 

86S.    A  defenda&t  airestod  muist  be  taken  l)«ft)X«  the  Jwttc* 

imnifwiiately, 
864.    Tbe  <Aoermi)ttft  give  BOtiee  to  tke  plaintiff  of  aiiwt 
8^    The  oAocf  most  d^alatlMdefenduit. 

$  861.  (^  5U.)  An  order  to  arrest  the  defendant  mty  b^  iik« 
doraed  on  a  sDmmons  issued  by  tbe  justice,  and  tho  dvfond^nt 
may  be  arrested  thereon  by  the  sheriff  or  coiistable,  at  tlM>  timi^ 
of  serving  the  summons,  and  brought  before  tiie  justicis  <^hI 
there  detained  until  duly  discharged,  in  the  foUowiug  cas^^s : 

1.  In  an  action  for  the  recoTery  of  money  or  damans,  tm  a 
cause  of  action  arising  upon  contract,  express  or  im^diod,  when 
the  defendant  is  about  to  depart  from  the  state,  with  intent  to 
defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  prop* 
eiiy  embezzled  or  fraudulently  misapplied,  or  converted  to  hia 
own  use  by  one  who  received  it  in  a  fiduciary  capacity. 

S.  When  the  defendant  has  been  guilty  of  a  fVaud  in  con. 
tracting  the  debt  or  incurring  the  obligatiou  for  which  the 
action  is  brought. 
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4.  When  the  defendant  has  remoyed,  concealed  or  disposed 
of  his  property,  or  is  about  to  do  so,  with  intent  to  defraud  hif* 
creditors. 

But  no  female  can  be  arrested  in  any  action. 

Stat.  1851, 137,  same  as  above  ^  861 ;  addin.?  to  subdivision  1,  the  words 
"or  where  the  action  is  for  a  wilful  injury  to  tho  person,  or  for  taking 
detaining,  or  injuring  personal  property;  also  substituting  iu  subdivi- 
sion 2,  t'lo  words  "an  attorney,  factor,  broker,  ajcat.  or  clerk,  in  the 
course  of  his  employmont  as  such,  or  bjr  any  other  porson  ia  a  fiduciary 
capacity,"  for  tho  words  **  one  who  received  it  in  a  fiduciary  capacity. 
It  also  added  "  arising  after  the  passage  of  this  act,"  after  "  oases." 

$  862.  (^  545.)  Before  an  order  for  an  arrest  can  be  made 
the  party  applying  must  prove  to  the  satisfaction  of  the  justice, 
by  the  affidavit  of  himself  or  some  other  person,  the  facts  on 
which  the  application  is  founded.  The  plaintiff  must  also  ex- 
ecute and  deliver  to  the  justice  a  written  undertaking,  in  the 
sum  of  three  hundred  dollars,  with  two  or  more  sureties,  to 
the  effect  that  if  the  defendant  recover  judgment  the  plaintiff 
will  pay  to  him  all  costs  that  may  be  awarded  to  the  defend- 
ant, and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest,  not  exceeding  the  sum  specified  in  the  undertaking. 

Stat.  1851, 137,  fixed  the  undertaking  at,  "at  least  two  hundred  dol- 

$  863.  ($  546.)  The  defendant,  immediately  upon  being  ar- 
rested, must  be  taken  to  the  office  of  the  justice  who  made  the 
order,  and  if  he  is  absent  or  unable  to  try  the  action,  or  if  it 
appears  to  him  by  the  affidavit  of  defendant,  tliat  he  is  a  material 
witness  in  the  action,  the  officer  must  immediately,  take  the 
defendant  before  another  justice  of  the  township  or  city,  if 
there  is  another,  and  if  not,  then  before  the  justice  of  an  ad- 
joining township,  who  must  take  jurisdiction  of  the  action, 
and  proceed  thereon,  as  if  the  summons  had  been  issued  and 
the  order  of  arrest  made  by  him. 

Stat.  1851, 137,  inserted  "next  justice  of  the  city  or  township,"  instead 
of  "another  justice  of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  justice  of  an  adjoining  township." 

f  8G4.   ($  547.)  The  officer  making  the  arrest  must  imme 
diately  give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
agent,  and  indorse  on  the  summons,  and  subscribe  a  certificate, 
stating  the  time  of  serving  the  same,  the  Uw  of  the  arrest^ 
and  of  his  giving  notice  to  the  plaintiff. 


cta; 


HLE  H. 


be  issued  Inr  i^  jss&oe  as  1^  tiaK  i^.  or  a:Vir  i$sii^ 
mg  £E2ZL=accas  aai  before  aoisvKr,  oa  moe&Tia^  «»  aSvlax^l  Isi^r 
or  cat  beliiijf  of  ibe  plirmrff  sbcvinit^  s^  «aaBK^  fjK>)$  *s  M«  V>^> 
^faired  t:>  be  siKwn  bnr  tibe  afUavit  ^^MiSol  in  setC'iMft  ilw 
bandred  ssd  tbinr-ca^t  of  this  oodo^ 

Sfctt.lS9.  Maraud:    ''Avnt  wattaMsklWiMMMtjr^t  tli^^ftwAMit 
ilall  be  lasanl  ^  tbe  jsstsoe.  «a  rr<o«TiB|rNi  aJubiTjt  V  <^  ^^^  ^^^«^t  a# 
'^    fiaianJL  sbowimc  «.btt  tbc  deffadMii  is  iMkte««il  t-A  th^^  |vUmt4# 
uB«axt  of  B»efc  isdcte4^««w  «<T«rr  asni  »K>x^  «U  )««*) 

toff  tlusact^  ajid  vas  Made  or  is  mgtalile  is  t^i«  »«»»^  aikI  tlut  ttM> 
;  of  the  sauBs  k»  not  beea  axw&J  Ikj-  mi^  atMtc*^  <ttt  m»idl  <tr 


dttll  bs  i»aed  bir  tbe  jwstiee.  <w  i«c*iTiii|r  an  «tfiaArit  Kv  i^r  <vn  Wh«U  of 
liaiawff.  shoviag  the  same  facts  as  mva  repaired  u>  W  »h«^xvn  l^r  \  h« 
wit  fipfrtfiwi  ia  seccaoa  omb  bandced  and  t««atjr^-oiM  of  tliM  «<^t<.'' 


f  867.  (^  333^)  Before  issomg  the  -vrrit^  tb<^  ja$tici>  must  ri^ 
qiiire  a  ^tten  anderteJdiig  on  fine  pui  of  tho  plaintiiVx  xvitU 
two  or  more  snfGksient  sureties,  in  a  sum  moi  lfs»  thiUijUtly.  mw 
more  than  three  hundred  doUars^  to  the  cffi^ot  that  if  tho  ilo- 
fendant  recover  judgment,  the  plaintiiF  will  pay  all  0(>8ta  that 
maj  be  awarded  to  the  defendant,  and  all  damage  which  ho 
may  sustain  bj  reason  of  the  attachment,  not  ewftditky  tht 
9um  specified  m  (he  tmdertaJtcin^. 

[  Amfmdment  of  Febroaiy  IS^  ISil^  was  id«ati«al  wilh  \w.\ 
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Stat.  ISeO,  296,  omitted  words  in  (faUat. 

Stat.  18%,  l/U.  inserted  in  stat.  I860,  the  words  "or  if  the  attachment 
be  dismissed,"  between  "judgment^*  and  "the  plaintiff."  Act  of  1858 
did  not  apply  to  contracts  entered  into  prior  to  July  1, 1866. 

Stat.  1851, 138,  same  as  stat.  I860. 

Stat.  1863-64, 423,  read :  "  In  all  civil  cases  arising  in  jnstices'  conrts, 
wherein  an  undertaking  is  required  as  prescribed  in  section  t  iventy-eight 
of  an  act  entitled  *  an  act  to  regulate  proceedings  in  civil  oa jes  in  courts 
of  Justice  in  this  state,' passed  April  twenty-eighth,  eighteen  hundred 
and  sixty,  and  sections  five  hundred  and  forty>five  (54)()and  five  hundred 
•and  fifty  (550)  of  an  act  entitled  *an  act  to  regulate  proceedings  in  civil 
casesin  courts  of  justice  in  this  state,' passed  May  fifteenth,  eighteen 
hundred  and  fifty-four,  the  plaintiff  or  defendant  may  deposit  with  said 
justice  a  sum  of  money  equal  to  the  amount  required  by  said  undertak- 
ing, which  said  sum  of  money  shall  be  taken  as  security  in  place  of  said 
undertaking." 

$  868.  ($  554.)  The  writ  may  be  directed  to  the  sheriff  or 
any  constable  of  the  county,  or  the  sheriff  of  any  other  countyy 
and  ttiQst  require  him  to  attach  and  safely  keep  all  the  prop- 
erty of  the  defendant  within  his  county,  not  exempt  from  ex- 
ecution, or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demand,  the  amount  of  which  must  be  stated  in 
conformity  with  the  complaint,  unless  the  defendant  give  him 
security,  by  the  undertaking  of  two  sufficient  sureties,  in  an 
amount  sufficient  to  satisfy  such  demand  besides  costs;  in 
which  case,  to  take  such  undertaking. 

$  869.  ($  555.)  The  sections  of  this  code,  from  section  five 
hundred  and  forty-one  to  section  fiye  hundred  and  fifty-nine, 
both  inclusive,  are  applicable  to  attachments  issued  in  justices' 
courts,  the  word  "  constable"  being  substituted  for  the  word 
**  sheriff,"  whenever  the  writ  is  directed  to  a  constable,  and  the 
word  ** JustiDe  "  being  substituted  for  the  word  "Judge.' 


}> 


ABTIGLE  m« 

CLAIM  AND  DELIVERY  OP  PEBSONAL  PROPERTY. 

8ccnoN  870.    How  claim  and  delivery  enforced. 

$  870.  In  an  action  to  recover  possession  of  personal  prop- 
erty, the  plaintiff  may,  at  the  time  of  issuing  summons,  or  at 
any  time  thereafter  before  answer,  claim  the  delivery  of  such 
property  to  him ;  and  the  sections  of  this  code,  from  section 
five  hundred  and  tCn  to  section  five  hundred  and  twenty-one, 


289  vuDOKExr  bt  default.  (  871 

both  inclnsive,  are  applicable  to  sach  claim  when  made  in  jm»- 
tioes*  courts,  the  powers  therein  given  and  duties  imposed  on 
sherifib  being  extended  to  constables,  and  the  Troid  "  justice  ** 
snbstitatcd  for  ••  judge." 

Vide  Stat.  1n31.  139-41 ;  IS  556  to  5^  inelawTe :  also  §§  494. 516,  laTT. 

[ Aiaer.'imf.f  (f  Morck  2,  lS7i  ?.  hSt.  Tho  qualification  of  soretiea  iu  the 
several  undertakings  reqaired  by  this  chapter  shall  b  >ad  loliows:  Pint— 
Each  of  them  sha.i  be  a  resident  and  householder  or  freeholder  within 
the  county.  Second— Each  shall  be  worth  the  amount  statod  iu  tho  uuder- 
takinif^  omr  and  abore  all  his  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution.] 


CHAPTER  V. 

JUDQUEST  BY  DEFAULT  IN  JUSTICES'  COUBTS. 

8KCXX0H  871 .    JTudgment  when  defendant  £iila  to  annM» 

^  8T1.  If  the  defendant  fail  to  appear  and  answer  or  de- 
mur at  the  time  specified  in  the  summons,!  then  upon  proof 
of  serrice  of  summons  the  following  proceedings  must  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  render 
judgment  in  favor  of  plaintiff  for  the  sum  speciQed  in  the 
summons; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  aud  must  render  judgment  in  his  favor 
for  such  sum  (not  exceeding  the  amount  stated  in  the  sum- 
mons) as  appears  by  such  evidence  to  be  just.  [Approved 
Aprils,  1876.1 

mons)  as  appears  by  such  evidence  to  be  just. 


.w     u*«*N/uuu  >9M«UVCi  tu    bllC  OUUl* 


Stat.  1851. 145.  8  892,  read :  "  When  the  defendant  fails  to  appear  and 
answer,  judgment  shall  be  given  for  the  plaintiff,  as  follows : 

"l^irst.  When  a  copy  of  the  account,  note,  bill,  or  other  obligation 
upon  which  the  action  is  brought,  was  filed  with  the  justice  at  the  time 
the  summons  was  issued,  judgment  shall  be  given  without  further  evi- 
dence, for  the  sum  specified  in  the  summons. 

"Second.  In  other  oases  the  justice  shall  hear  the  evidence  of  the 
plaintiff,  and  render  judgment  for  such  sum  only  as  shall  appear  by  the 
evidence  to  be  just;  but  In  no  case  exceeding  the  amount  specified  in 
the  summons. 

Idem  8  866,  read :  "  If  the  plaintiff  fail  to  appear  at  the  return  day  of 
the  summons,  the  action  shiill  be  dismissed,  if  the  defendant  fail  to 
appear  at  the  return  day  of  the  summons,  or  if  either  party  fail  to  attend 
at  a  day  to  which  the  trial  has  been  adjourned,  or  fail  to  make  the  neces^ 
my  pleading  or  proof  on  his  part,  the  case  may,  nevertheless,  proceed, 

0.  0.  p.— ^ 
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at  the  request  of  the  adverse  party,  and  judgrment  Bhall  be  given  in  con- 
formity with  the  ploidings  and  proofs." 

Stat.  1867-68,  550,  read :  "  If  either  party  shall  fail  to  appear  at  the  time 
fixed  for  trial,  or  at  the  time  to  whicti  the  trial  has  been  adjourned,  the 
trial  may  proceed  at  the  request  of  the  adverse  party,  and  judgment 
shall  bo  rendered  in  conformity  with  the  pleadings  and  proofs." 

$  873.  In  the  following  cases  the  same  proceedings  must 
be  had,  and  judgment  must  be  rendered  in  like  manner,  as  if 
the  defendant  had  failed  to  appear  and  answer  or  demur : 

1.  If  the  complaint  has  been  amended,  and  the  defendant 
fails  to  answer  it  as  amended,  within  the  time  allowed  by  the 
court. 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once. 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  de- 
fendant fails  to  amend  the  answer  within  the  time  allowed  by 
the  court. 

Vide  notes  to  sections  852-9,  mipra. 


CHAPTER  VI. 

TIME  OF  TBIAL  AND  POSTPONEMENTS  IN  JUSTICES' 

COURTS. 

Sbciton  873.    Time  when  trial  must  be  eommenoed. 

874.  When  court  may,  of  its  own  motion,  postpone  trial. 

875.  PoBtponement  by  consent. 

876.  Postponement  upon  application  of  a  party. 

877.  No  continuance  for  more  than  ten  days  to  be  granted, 
unless  upon  filing  of  undertaking. 


§  878.  Unless  postponed  as  provided  in  this  chapter,  or 
unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the  time 
specified  in  the  76notice  mentioned  in  $85076,  and  the  trial 
must  be  continued  without  adjournment  for  more  than  twe:ity- 
four  hours  at  any  one  time,  until  all  the  issues  therein  are 
disposed  of.    [Approved  April  3, 1876.1 
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(  874*  The.  court  may,  of  its  own  motion,  postpone  the 
trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law 
or  by  an  order  of  the  court  for  tiie  trial,  the  court  iB  engaged 
in  the  trial  of  another  action. 

2.  For  not.exoeeding  two  days,  if,  by  an  amendment  of  the 
pleadings,  or  the  allowance  of  time  to  make  such  amendment 
or  to  plead,  a  postponement  is  rendered  necessary. 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues 
of  fact,  and  a  jury  has  been  demanded. 

Vide  IS  ^.  876. 859  and  notes. 

$  875,  The  court  may,  by  consent  of  the  parties,  given  in 
writing  or  in  open  court,  postpone  the  trial  to  a  time  agreed 
upon  by  the  parties. 

Vide  §§  833. 876, 850  and  notes. 

$  876.  The  trial  may  be  postponed  upon  the  application  of 
either  party,  for  a  period  not  exceeding  four  months  : 

1.  The  party  making  the  application  must  prove,  by  his  own 
oath  or  otherwise,  that  he  cannot,  for  want  of  material  testi- 
mony, which  he  expects  to  procure,  safely  proceed  to  trial,  and 
must  show  in  what  respect  the  testimony  expected  is  material, 
and  that  he  has  used  due  diligence  to  procure  it,  and  has  been 
unable  to  do  so. 

2.  If  the  application  is  on  the  part  of  the  plaintiff,  and  the 
defendant  is  under  arrest,  a  postponement  for  more  than  three 
hours  discharges  the  defendant  from  custody,  but  the  action 
may  proceed  notwithstanding,  and  the  defendant  is  subject  to 
arrest  on  execution,  in  the  same  manner  as  if  he  had  not  been 
discharged. 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  undertak- 
ing, with  two  or  more  sufficient  sureties,  to  be  approved  by, 
and  in  a  sum  to  be  fixed  by,  the  justice,  to  the  eflfect  that  he 
will  render  himself  amenable  to  the  process  of  the  court  dur- 
ing the  pendency  of  the  action,  and  to  such  as  may  be  issued 
to  enforce  the  judgment  therein ;  or  that  the  sureties  will  pay 
to  the  plaintiff  the  amount  of  any  judgment  which  he  may 
recover  in  the  action,  not  exceeding  the  amount  specified  in 
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the  undertaking.  On  filing  the  undertaking  specified  in  this 
subdivision,  the  justice  must  ordei  the  defendant  to  be  dis- 
charged from  custody. 

4.  The  party  making  the  application  must,  if  required  by 
the  adverse  party,  consent  that  the  testimony  of  any  witness 
of  such  adverse  party,  who  is  in  attendance,  may.be  then  taken 
by  deposition  before  the  justice,  and  that  the  testimony  so 
taken  may  be  read  on  the  trial,  with  the  same  effect,  and  sub- 
ject to  the  same  objections,  as  if  the  witness  was  produced. 

But  the  court  may  require  the  party  making  the  application 
to  state,  upon  afiSdavit,  the  evidence  which  he  expects  to  ob- 
tain; and  if  the  adverse  party  thereupon  admit  that  such 
evidence  would  be  given,  and  that  it  be  considered  as  actually 
given  on  the  trial,  or  offered  and  overruled  as  improper,  the 
trial  must  not  be  postponed. 

Vide  sections  suprn  859,  833  and  notes. 

Stat.  1851, 113,  ^533,  read:  "The  trial  maybe  adjourned  by  consent, 
or  upon  application  of  either  party,  without  the  consent  of  the  other, 
for  a  period  not  exceeding  ten  days  (except  as  provided  in  the  next  sec- 
tion), as  follows : 

"  1st— Tho  party  asking  the  adjournment  shall,  if  required  by  his  ad- 
versary, prove  by  his  own  oath  or  otherwise,  that  he  cannot,  for  want  of 
material  testimony,  which  he  expects  to  procure,  safely  proceed  to  trial. 

*'  2d— Tho  party  asking  the  adjournment  shall  also,  if  required  by  the 
adverse  party,  contsent  that  tho  testimony  of  any  witness  of  such  adverse 
party,  who  is  in  attendance,  be  then  taken  by  deposition  before  the 
justice,  which  shall  accordinglv  be  done ;  and  the  testimony  so  taken 
may  be  read  on  the  trial  with  tho  same  effect,  and  subject  to  the  same 
objections,  as  if  tho  witness  were  produced." 

tStat.  lUiii,  63,  added  to  stat.  1851,  subdivision  1,  the  words  "and  shall 
show  in  what  respect  the  testimony  expected  is  material,  and  that  he  has 
used  due  diligence  to  procure  it,  and  has  been  unable  to  do  so ; "  also  to 
subdivision  2,  the  words  "  but  such  objections  shall  be  made  at  the  time 
of  taking  the  deposition ; "  also  added  a  subdivision  numbered  as  3,  as 
follows : 

'*3d.  The  court  may  also  require  the  moving  party  to  state  upon  affi- 
jdavit  the  evidenco  which  ho  expects  to  obtain,  and  if  the  adverse  party 
thereupon  admit  that  such  evidence  would  be  given,  and  that  it  be  con- 
sidered as  actually  given  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  shall  not  be  postponed." 

Stat.  1851,  (jJ,.  §  4J,  amending  §  584,  of  stat.  1851,  read:  "An  adjourn- 
ment may  bs  liad,  either  at  tho  time  of  joining  issue,  or  at  any  subse- 
quent time,  to  which  the  case  may  stand  adjourned,  on  application  of 
cither  party,  for  a  period  longer  than  ten  days,  but  not  to  exceed  four 
montbs,  from  the  time  of  the  return  of  summons,  upon  proof  by  the 
oath  of  the  party,  or  otherwise,  to  the  satisfaction  of  the  justice,  that 
such  party  cannot  be  ready  for  trial  before  the  time  to  which  he  desires 
an  adjournment,  for  want  of  material  evidence,  particularly  describing 
it,  and  that  tho  delay  has  not  been  made  necessary  by  any  act  of  negli- 

Smco  on  his  part  since  the  action  was  commencea ;  that  he  has  used  due 
ligence  to  procure  the  ovidence,  and  has  been  unable  to  do  so,  and  that 
he  expects  to  procuro  the  evidenco  at  the  time  stated  by  him ;  provided, 
that  if  tho  adverse  party  admit  that  such  evidence  would  be  given,  and 
consent  that  it  may  Do  «onsidered  as  given  on  the  trial,  or  offered  and 
overrule^  as  improi>er,  the  adjournment  shall  not  be  had." 
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Stat.  18S1,  %  S84,  was  aalne.  omittincr  the  proviso ;  and  insertinsr  "ninety 
days"  for  "four  months;"  also omIttin«r  the  words  "that  he  has  used 
due  diligence  to  prooore  the  evidence,  and  has  been  unable  to  do  so." 

^  877.  (^  585.)  No  adjonrnment  must,  unless  by  consent,  be 
granted  for  a  period  longer  than  ten  days,  upon  the  application 
of  either  party,  except  upon  condition  that  such  party  file  an 
undertaking,  in  an  amofuntjlxed  by  the  justice^  with  two  sure- 
ties, to  be  approved  by  the  justice,  to  the  effect  thai  they  wilj 
pay  to  the  opposite  party  the  amount  of  any  judgment  which 
may  be  recovered  against  the  parly  applying,  not  exceeding  the 
sum  specified  in  the  undertaking. 


CHAPTER  Vn. 

TRIALS  IN  JUSTICES'  COUETS. 

Sboxiok  878.  Issue  defined,  and  the  difBennt  Idnds. 

879.  Lssue  of  law,  how  raised. 

880.  Issue  of  fact,  how  raised. 

881.  Issue  of  law,  bow  tried. 

882.  Issue  of  fact,  how  tried. 

883.  Jury,  how  waived. 

884.  Either  party  failing  to  appear,  trial  may  proceed  at 

request  of  other  party. 

885.  ChaltongeB  to  Jurors. 

886.  Maimer  of  pleading  a  written  insfnunenft. 

887.  If  a  copy  of  an  instrument  be  filed,  the  signatures 

Will  be  deemed  admitted,  unless  denied  "under 
0ath. 

f  878.  Issuw  arise  upon  the  pleadings  when  a  fact  or  con- 
clusion of  law  is  maintained  by  the  one  party  and  is  contro- 
verted by  the  other.    They  are  of  two  kinds : 

1.  Of  law ;  and, 

2.  Of  fact. 

^  879.  An  issue  of  law  arises  upon  a  demurrer  to  the  com- 
plaint or  wiswer,  or  to  some  part  thereof. 


J 
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with  tho  pleadings  and  proofs.  Where  all  the  defendants  served  with 
process  shall  have  appeared,  or  some  of  them  have  aji^arcd  and  the  re- 
maining defendants  have  made  default,  the  justice  niay  proceed  to  try 
the  cause,  or,  upon  good  cause  shown  by  either  party  may  fix  the  day  for 
trial  on  any  subsequent  day  not  more  than  ten  days  thereafter." 

Stat.  1851, 136,  read:  "The  time  mentioned  in  the  summons  for  the 
appearancj  of  the  defendant,  and  the  time  of  service,  shall  be  as  fol- 
lows: 

"  Ist.  Where  the  summons  is  accomi>anied  by  an  order  to  arrest  the 
defendant,  it  shall  be  returnable  immediately : 

"  2d.  When  the  defendant  is  not  si  resident  of  the  township  or  city, 
or  where  the  plaintiff  is  not  a  resident,  and  gives  the  security  riaquired 
by  this  act,  it  shall  be  returnable  not  more  than  two  days  from  its  date* 
and  shall  be  served  at  least  one  day  before  the  time  for  appearance : 

"3d.  In  all  other  cases  it  shall  be  returnable  in  not  less  than  two  nor 
more  than  ten  days  from  its  date,  and  shall  be  served  at  least  two  days 
before  the  time  for  appearance." 

Stat.  1854,  67,  same  at  stat.  1851,  omitting  in  subdivision  2  thereof*  the 
words  •  and  gives  the  security  required  by  this  act"      , 

23  Cal.  85,  Hisler  v.  Carr. 

$  84:fi.  (N.  S.)  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  the  justice,  upon  the 
demand  of  the  plaintiff,  may  issue  an  alias  summons  in  the 
same  form  as  the  original,  except  that  he  may  fix  the  time  for 
the  appearance  of  the  defendant  at  a  period  not  to  exceed 
ninety  days  from  its  date. 

$  847.   (K.  gUJ^^H|^||^y|y|imayearh'om  the  date 

the  filing  ofJ|^^^^^^^^^^BMB*i*"*"»*—»- 

may  be  *^««*'"**'^^^^^^rcannot  be  served  out  of  the  county 
jj  848.    ^«The  snnimo^^  ^^^  ^^^^  .^  ^^^^^^^^^  ^^^^p^  ^^^^ 

the       of  the  justice  hetor  ^  .^.^^  ^^^^^.^^  ^^  obligation  of 

J       the  action  is  orou^   ^^^  ^^^.^^  .^  different  counties,  and  the 

two  or  more  perso  ^^^^^^  ^^^^  ^^^  defendant,  resident  of  the 

*      eammona  ^^.^^^^^^  ^i^e  summons  may  be  served  upon  the 

^°'      county*  ^  ^r^^  ^^^  Qf  the  county;  and  except,  also,  when  an 

^'      other  d^^^"^^^  gainst  a  party  who  has  contracted  to  per- 

^      aotioD  IS  '^'^j.^^tion  at  a  particular  plaxje,  and  resides  in  a 

form   o,n  .^  ^j^.^j^  ^g^g  summons  may  be  served  in 

^"^^^"^^t^  where  he  resides;  and  except,  also,  where  an  action 

the  c^"^^  ^^^  injury  to  person  or  property  and  the  defendant 

P       IS  hrong        different  county,  in  which  case  summons  may  be 

w      resides  x»  a^^  ^^^^^^  ^^^^^  ^^^  defendant  resides.^     LAp- 

prZl  April  3, 1876.] 
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Stat.  \B!i\,  136,  S  542,  read:  "  The  Rammons shall  be  served  by  the  sheriff 
or  a  constable  of  the  county,  as  follows: 

■  "  1st.  If  the  action  be  against  a  corporation,  by  a  delivery  of  a  cotqr 
to  the  president  or  other  bead  of  the  corporation,  or  to  the  secretary, 
oashiet,  or  inanafdng  agent  thereof ;  or  when  no  such  officer  resides  in 
the  county,  to  a  director  resident  therein : 

"2d.  If  against  a  minor  under  the  a^e  of  fourteen  yean,  by  delivery 
of  a  copy  to  such  minor,  and  also  to  his  father,  mother,  or  guardian ;  or 
if  there  be  none  within  the  county,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in  whose  service 
he  is: 

"3d.  If  against  a  person  judicially  declared  to  be  of  unsound  mind, 
or  incapable  of  conducting  his  own  affairs,  and  for  whom  a  guardian  has 
been  appointed,  by  delivery  of  a  copy  to  such  guardian : 

"4th.  In  all  other  cases,  by  delivery  of  the  copy  to  the  defendant 
jiersonally." 

Stat.  18.'i4, 67,  repealing  stat.  1851.  137,  S  54,  read:  "When  the  person 
upon  whom  the  service  is  to  be  made  resides  out  of  tho  state,  or  has  de- 
parted from  the  state,  or  cannot,  after  due  diligence,  bo  found  within 
w.e  state,  or  conceals  himself  to  avoid  tho  service  of  summons,  and  the 
fact  ^al I  appear,  by  affidavit,  to  the  satisfaction  of  the  justice,  and  it 
shall,  in  like  manner,  appear  that  a  cause  of  action  exists  against  the 
defendant  in  respect  to  whom  tho  service  is  to  be  made,  the  justice  shall 
grant  an  order  that  servico  be  made  by  the  publication  of  tho  summons. 
The  order  shall  direct  the  publication  to  bo  made  in  a  newspaper,  to  be 
designated  as  most  likely  to  give  notice  to  tho  person  to  be  served,  and 
for  such  length  of  time  as  may  be  deemed  reasonable,  at  least  ono  week: 
provided,  that  publication  ag&inst  a  defendant  rt'siding  out  of  the  state, 
or  absent  therof  rom,  shall  not  be  less  than  three  months.  Tho  service 
of  summons  shall  be  deemed  complete  at  the  expiration  of  the  time 
prescribed  by  the  order  of  publication;  tho  justice  shall  also  direct  a 
copy  of  the  summons  to  be  forthwith  deposited  in  the  ];>ost^ffice,  di- 
fbcted  to  the  person  to  be  served,  at  his  place  of  residence." 

$  850,  wWhen  all  the  parties  served  with  process  shall  have 
appeared,  or  some  of  them  Iiave  appeared,  and  the  remaining 
defendants  have  made  default,  the  justice  must  fix  a  day  for 
the  trial  of  said  cause,  and  notify  the  plaintiff  and  the  defend- 
ants who  have  appeared,  thereof*.  The  parties  are  entitled  to 
one  hour  in  which  to  appear  after  the  time  fixed  in  the  '<^aid 
notice?*,  but  are  not  bound  to  remain  longer  than  thai  time, 
unless  both  parties  have  appeared,  and  the  justice  being  pres- 
ent, is  engaged  in  tne  trial  of  another  cause.  [Approved 
AprUS,  1876.] 
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CHAPTER  Vm. 

jrUDGMENTS  (OTHER  THAN  BY  DEFAULT)  IN  JUS- 

'  TICES'  COURTS. 

SEOiioir  889.    Judgment  by  confession. 

390.    Judgment  of  dismissal  entered  in  certain  cases  wit 
out  prejudice. 

891.  Judgment  upon  verdict. 

892.  Judgment  after  trial  by  the  court. 

:.  893.    Judgment  when  the  defendant  is  subject  to  arrest. 

894.  If  the  sum  found  due  exceeds  the  jurisdiction  of  the 

justice,  the  excess  may  be  remitted. 

895.  Offer  to  compromise  before  trial. 

•         896.    Ck>sts  must  be  included  in  the  judgment 

897.  Abstract  of  judgment. 

898.  Abstract  may  be  filed  and  docketed  in  cowaMy  clerk's 

offtoe. 

899.  EfGsct  of  docketing. 

dOO.    Judgment  not  a  lien  unless  abstract  is  recorded  in  the 
recorder's  c^ce. 

^  889  (^  536.)  Judgments  upon  confessiori  may  be  entered 
up  in  any  justices'  court  specified  in  the  confession. 

Stat.  186U 135.  inserted  "in  the  state  '  between  "court "  and  '^speci- 
fied." 

8  Gal.  76. 

$  890.  (^  591.)  Judgment  that  the  action  be  dismissed, 
without  prejudice  to  a  new  action,  may  be  entered  with  costs, 
in  the  following  cases : 

1 .  When  the  plaintiif  voluntarily  dismisses  the  action  before 
it  is  finally  submitted. 

2.  When  he  fails  to  appear  at  the  time  specified  in  thd  sum- 
mons, or  at  the  time  to  which  the  action  has  been  postponed, 
or  within  one  hour  thereafter. 

8.  Wlwn,  of  lei'  a  demurrer  to  the  complaint  lias  been  stes. 
tained,  (he  plaintiff  fails  to  amend  it  within  the  time  ailawed  by 
the  court. 
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4.  When  it  is  objected  at  the  trial,  and  appears  by  the  evi- 
dence, that  the  action  is  brought  in  the  wrong  county,  or  town- 
ship, or  city ;  but  if  the  objection  is  taken  and  overruled,  it  is 
cause  only  of  reversal  on  appeal,  and  does  not  otherwise 
invalidate  the  judgment ;  if  not  taken  at  the  trial,  it  is  waived. 

Stat.  1851, 145,  added  "and  shall  not  be  cause  for  reversal;"  to  last 
snbdiTision. 

18CaL12S;29CsL3I2. 

$  891*  When  a  trial  by  jury  has  been  had,  judgment  must 
be  entered  by  the  justice,  at  once,  in  conformity  with  the 
rerdict.  • 

Fide  §892  and  note. 

$  893.  When  the  trial  is  by  the  court,  judgment  most  be 
entered  at  the  close  of  the  trial. 

Stat.  1863, 690-9],  read :  "§  594.  Upon  a  verdict,  the  justice  shall  immedi 
ately  render  judgment  acoordinfirly.  When  the  trial  is  by  the  justice,  judg- 
ment shall  be  entered  immediately  after  the  close  of  the  trial,  if  the  de* 
fendant  has  been  arrested  and  is  still  in  custody :  in  other  cases  it  shall 
be  entered  vrithin  four  days  after  the  close  of  the  trial.  If  the  action 
be  on  a  contract  against  two  or  more  defendants,  and  the  summons  is 
served  on  one  or  more,  but  not  on  all.  the  judgment  shall  be  entered  up 
only  against  those  virho  were  served  or  have  voluntarily  apneared,  if  the 
contract  be  a  several  or  a  joint  and  several  contract ;  but  if  tlie  contract 
be  a  joint  contract  only,  the  judgment  shall  be  entered  up  against  all  the 
defendants,  but  shall  only  be  enforced  against  the  joint  property  of  all, 
and  the  individual  property  of  the  defendants  served,  or  who  have  vol- 
imtarUy  appeared  in  the  action.  In  an  action  on  a  contract  or  obligation 
in  writing  for  the  direct  payment  of  money,  made  payable  in  n  specified 
kind  of  money  or  currency,  judgment  for  the  plaintiff,  whether  the  same 
be  by  default  or  after  verdict,  may  follow  the  contract  or  obligation, and 
be  made  payable  in  the  kind  of  money  or  currency  specified  therein." 

Stat.  l0'54.  6S,  samen.sstAt.  1863,  omitting  the  last  sentence:  also  the 
words  "or  have  voluntarily  appeared;"  and  also,  "or  who  have  volun- 
tarily appeared  in  the  action. 

Stat.  1851, 145,  same  as  stat.  1863,  omitting  all  after  the  words  "  close  of 
the  trial." 

$  893.  (^  597. )  When  a  judgment  is  rendered  in  a  case  where 
the  defendant  is  subject  to  arrest  and  imprisonment  thereon, 
the  fact  (hat  the  defendant  is  so  siU)ject,  must  be  so  stated  in  the 
judgment. 

Btat.  1851, 146,  added  "  and  entered  in  the  docket.' 


>• 


$  894*  ($  595.)  When  the  amount  found  due  to  either  party 
exceeds  the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judgment 
may  be  rendered  for  the  residue. 
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^  895.  ($  596.)  If  the  defendant,  at  any  time  before  the 
trial,  offer  in  writing  to  allow  judgment  to  be  taJ^en  against  him 
for  a  specifiefTsam,  the  plaintiff  may  immediately  have  judg" 
ment  therefor,  with  the  costs  then  accrued ;  but  if  he  do  not 
accept  such  offer  before  the  trial,  and  fail  to  recover  in  the 
action  a  sum  equal  to  the  offer,  he  cannot  recover  co«lei,  but 
costs  must  be  adjudged  against  him,  and  if  he  recover,  be  de- 
ducted from  his  recovery.  The  offer  and  failure  to  accept  it 
cannot  be  given  in  evidence,  nor  affect  the  recovery  otherwise 
than  as  to  costs.  C^y^jx^f  ^"^  —^^0  ^, 

$  896.  The 'justice  must  tax  and  include  in  the  judgment 
the  costs  allowed  by  law  to  the  prevailing  party. 

» 

$  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  an  abstract  of  the 
judgment  in  the  following  form  (filling  blanks  according  to 
the  facts )  : 

State  op  Oalifobnia, county.    ,  plaintiff,  vs. 

,  defendant.    In  justices'  court,  before  ,  justice 

of  the  peace, township  (or  city) , ,  187 — .    Judg- 
ment entered  for  plaintiff  (or  defendant)  for  % -,  on  the 

day  of .    I  certify  that  the  foregoing  is  a  correct 

abstract  of  a  judgment  rendered  in  said  action  in  my  court, 

or  (as  the  case*  may  be)  in  the  court  of ,  justice  of  the 

peace,  as  appears  by  his  docket  now  in  my  possession,  as  his 

successor  in  office. 

— ,  justice  of  the  i)eaoe. 

vide  §  900  and  note. 

$  898.  The  abstract  may  be  filed  and  docketed  in  the  office 
of  the  county  clerk  of  the  county  in  which  the  judgment  was 
rendered,  and  must  be  docketed  in  the  judgment  docket  of  the 
county  court.  The  time  of  the  receipt  of  the  abstract  by  the 
clerk  must  be  noted  by  him  thereon,  and  entered  in  the  docket. 

Fids  %  900  and  note. 

$  899.  From  the  time  of  docketing  in  the  county  clerk's 
office,  execution  may  be  issued  thereon  by  the  county  clerk  to 
the  sheriff  of  any  county  in  the  state,  other  than  the  county  in 
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which  the  juagment  ayob  rendered,  in  the  same  manner  and 
with  like  effect  as  if  issued  on  judgments  of  the  county  courts. 
Vkk  §  900  and  note. 

$  000*    A  judgment  rendered  in  a  justice  court  creates  no  ■ 
lien  upon  any  lauds  of  the  defendant,  unless  such  an  abstract 
is  filed  and  recorded  in  the  o£&ce  of  the  recorder  of  the  county 
in  which  the  lauds  arc  situated.    When  so  filed  and  recorded, , 
such  judgment  is  a  lien  upon  the  lands  of  iho  judgment  debtor  - 
situated  in  that  county. 

Instead  of  last  three  sections,  stat.  1854, 69,  read :  "  §  599.  The  justice*  - 
on  demand  of  the  purty  in  whose  favor  judgment  is  rendered,  shall  give 
him  a  transcript  thereof,  which  ma^  be  nled  and  docketed  in  the  office  of  ' 
the  clerk  of  the  county  where  the  judgment  was  rendered.   The  time  of 
the  receipt  of  the  transcript  by  the  county  clerk,  shall  be  noted  by  him 
thereon  and  entered  in  the  do«.4cet:  and  from  that  time  ezecntions  may 
be  issued  by  the  county  clerk  on  such  judgments  to  the  sheriiiif  of  any- 
other  county  of  the  state,  in  the  same  manner  as  upon  judgments  • 
recovered  in  the  higher  courts.    All  process  upon  judgments  recovered 
in  justice's  courts,  to  be  executed  within  the  same  county,  shall  be? 
issued  by  the  justice  or  his  successors  in  office.    JVo  jtulf/ment  rendered  b}f 
ajittftire  of  fJm  jumce  nlmll  crtMle  tntif  lien  upi»i  any  Icmda  o/Um  df/endant,  rodeas  o; 
tranitcript  of  siirh  Jcdfftn^Mt,cerlijial  hy  the  jitstice,  Ite  filed  and  recorded  vi-  the: 
office  of  the  rfTofd'f.r.     When  mic/t  tfannrript  in  to  J^ filed  in  any  other  county  thatk 
that  in  tchich  the  just  ire  r<»iiles.  Hitch  tmrnscript  shall  be  oocomfMnieil  icUh  the  eer^ 
tificate  of  the  aninty  rhrk  an  to  the  official  charatcr  of  the  juntice.     When  ao  filed  ' 
and  recorded  in  the  ojlice  of  the  recorder  for  any  county,  auc/i  judgment  sJtaU  con- 
KtUule  a  lien  ttjxm,  and  bind  the  landa  and  tenements  of  the  judfpneni  debtor,  sUit- 
ated  in  t7ie  county  ichere  nurh  transcript  may  be  filed  and  recoriUd  in.  fawr  ofauch 
judfjuientcreilitor  a/tif  auch  judynietd  had  been  rendered  in  tite  district  court  of 
such  count  If."  , 

Stat.  1851, 148.  S  599,  omitted  from  stot.  1851,  the  UaUdsed  words. 

•     27Oal.3T0. 


CHAPTEE  IX. 

EXECUTIONS  FROM  JUSTICES'  COURTS. 

Section  901.  Execution  may  issue  at  any  time  vitbin  five  years. 

902.  Execation.  contents  of. 

903.  Benewal  of  execution. 

904.  Duty  of  officer  receiving  execution- 

905.  Proceedings  supplementary  to  execution. 

^  901.  ( $  600. )  Execution  for  the  enforcement  of  a  judg- 
ment of  a  justice's  court  may  be  issued  hy  the  justice  who  en- 
tered the  judgment,  or  his  successor  in  office,  on  the  application 
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of  the  party  entitled  thereto,  at  any  time  within  five  years 
from  the  entry  of  judgment. 
8  Oal.  512;  16  Cal.  372;  26  Cal.  156. 

(  903.     ( ^  601. )     The  execntion  must  be  directed  to  the 

•  sheriif  or  to  a  constable  of  the  county,  and  must  be  subscribed 

by  the  justice  and  bear  date  the  day  of  its  delivei'y  to  the  officer. 

It  must  intelligibly  refer  to  the  judgment,  by  stating  the 

names  of  the  parties,  and  the  name  of  the  justice  before  whom, 

and  of  the  county  and  the  township  or  city  where,  and  the  time 

when,  it  was  rendered ;  the  amount  of  judgment,  if  it  be  for 

> money;  and,  if  less  than  the  whole  is  due,  the  kue  amount 

•due  thereon.    It  must  contain,  in  like  cases,  similar  directions 

.to  the  sheriff  or  constable,  as  are  required  by  the  provisions 

of  title  nine,  part  two,  of  this  code,  in  an  execution  to  the 

.  sheriff. 

Stat  1851, 146.  inserted  "  when  issued  by  a  jnstice,"  between  "  ezecu- 
.  tion  "  and  "  must ; "  also,  "  by  whom  the  judgment  was  rendered,  or  his 
-snccessor  in  office,"  between  " snbscribed by "  and  "and  bear;"  also, 
"to  bo  executed,"  after  "  oificer,"  and  before  "it." 
17  Cal.  2W. 

(  903.  ( N.  S. )  An  execution  may,  at  the  request  of  the  judg- 
^  ment  creditor,  be  renewed  before  the  expiration  of  the  |ime  fixed 
for  its  return,  by  the  word  "renewed"  written  thereon,  with 
the  date  thereof,  and  subscribed  by  the  justice.  Such  renewal 
has  the  effect  of  an  original  issue,  and  may  be  repeated  as 
often  as  necessary.  If  an  execution  is  returned  unsatisfied, 
another  may  be  afterwards  issued. 

$  904.  ( $  ^2. )  The  sheriff  or  constable  to  whom  the 
execution  is  directed  must  execute  the  same  in  the  same  man- 
ner as  the  sheriff  is  required  by  the  provisions  of  title  nine, 
part  two,  of  this  code,  to  proceed  upon  executions  dii'ected  to 
him;  and  the  constable,  when  the  execution  is  directed  to 
him,  is  vested  for  that  purpose  with  all  the  powers  of  the 
sheriff. 

Stat.  la")],  146. 

Stat.  1851,69,  added  the  words  "and  after  issuincr  an  ezecntion,  and 
either  before  or  after  its  return  (if  the  same  be  returned  unsatisfied 
either  in  whole  or  in  part),  the  judgment  creditor  shall  be  entitled  to 
an  order  from  tho  justice,  requiring  the  judgment  debtor  to  attend  at  a 
timo  to  bo  designated  in  the  order,  and  answer  oonceming  his  propertor 
before  such  justice,  and  the  attendance  of  such  debtor  may  be  enforced 
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by  the  justice.  On  his  attendance,  such  debtor  maarbe  examined  nnder 
oath  concerning  his  property;  and  an^  person  alleged  to  have  in  his 
hands  property,  moneys,  effects  or  credits  of  the  judgment  debtor,  may 
also  be  reiinirod  to  attend  and  be  examined,  and  the  justice  may  order 
any  property  in  the  hands  of  the  judgment  debtor,  or  any  other  person, 
not  exempt  from  execution,  belonging  to  such  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment,  and  the  justice  may  enforce 
snch  order  by  imprisonment  until  complied  with;  but  no  judgment 
debtor  or  other  person  shall  be  required  to  attend  before  the  justice  out 
of  the  county  in  which  he  resides?' 

^  1N>5«  The  sections  of  this  code,  from  seven  hnndred  and 
fourteen  to  seven  hundred  and  twenty-one,  both  inclusive,  are 
applicable  to  justices'  courts,  the  word  "constable"  being 
substituted,  to  that  end,  for  the  word  *'  sheriff,"  and  the  word 
"jufltioe"  for  the  word  "judge.* 


» 


CHAPTEE    X. 

CONTEMPTS  m  JUSTICES'  COURTS. 

SlOEiON  906.  Ck)ntempts  a  jastioc  may  punish  for. 

907.  Proceedings  for  contempt. 

908.  Same. 

909.  Panishments  for  contempts. 

910.  The  conviction  must  be  entered  in  the  docket. 

^  006.    ( ^  61G. )    A  justice  may  punish  as  for  contempt, 
persons  guilty  of  the  following  acts,  and  no  other  ; 

1.  Disorderly,  contemptuous  or  insolent  behavior  towards 
the  justice  while  holding  the  court,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent  dis- 
turbance in  the  presence  of.  the  justice,  or  in  the  immediate 
vicinity  of  the  court  held  by  him,  tending  to  interrupt  the 
duo  course  of  a  trial  or  other  judicial  proceeding. 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful 
order  or  process,  made  or  issued  by  him. 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to 
be  sworn  or  to  answer  as  a  witness. 

c.  c.  p.— »ft 


^    I 
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5.  Bescuing  any  person  or  property  in  the  custody  of  an 
oflScer  by  virtue-  of  an  order  or  process  of  thcconrt  held  by 
him. 

4  907.  ($  617.)  When  a  contempt  is  committed  in  the 
immediate  view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily ;  to  that  end  an  order  must  be  made  reciting 
the  facts,  as  they  occurred,  and  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  contempt,  and  that  he 
be  punished  as  therein  prescribed. 

(  908.  ( ^  617. )  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person  so 
guilty  may  be  arrested  and  brought  before  the  justice  imme- 
diately, when  an  opportunity  to  be  heard  in  his  defence,  or 
excuse  must  be  given.  The  justice  may,  thereupon,  discharge 
him,  or  may  convict  him  of  the  offence. 

§  909.  ( $  617. )  A  justice  may  punish  for  contempts  by 
fine  or  imprisonment,  or  both ;  such  fine  not  to  exceed  in  any 
case  one  hundi'ed  dollars,  and  such  imprisonment  one  day. 

$  910.  ( $  618. )  The  conviction,  specifying  particularly 
the  offence  and  the  judgm£nt.thereo];\^.mustJbe  entered  by  the 
justice  mJus^locket 


CHAPTER  XI. 

DOCKETS  OF  JUSTICES, 

SsonoN  911  Docket,  what  to  contain. 

912.  Entries  therein  primary  evidence  Of  the  faeto 

913.  An  index  to  the  docket  must  be  kcx)t. 

914.  Pockets  must  be  delivered  by  jaetice  to  his  snooessor 

or  to  county  clerk. 
916.    Proceedings  when  office  becomes  vacant  and  before  a 
^accessor  is  appointed. 
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SaEOKOir  916,    A  Justice  may  issac  execntion  or  other  process  npon 

the  docket  of  his  predecessor. 

917.  Snccessor  of  a  Justice,  who  shall  be  deemed. 

918.  If  two  Justices  might  be  deemed  successors,  the 

county  Judge  shall  designate  one.* 

^  911.  ( $  604. )  Every  justice  must  keep  a  book>  denomi- 
nated a  "  docket,"  in  which  he  must  enter : 

1.  The  title  of  every  action  or  proceedmg. 

2.  The  object  of  the  action  or  proceeding ;  and  if  a  sum 
of  money  is  claimed,  the  amount  thereof. 

3.  The  date  of  the  summons,  and  the  time  of  its  return ; 
and  if  an  order  to  arrest  the  defendant  is  made^  or  a  >yrit  of 
attachment  is  issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or 
their  non-appearance,  if  default  is  made ;  a  minute  of  the 
pleadings  and  motions;  if  in  writing,  referring  to  them ;  if 
not  in  writing,  a  concise  statement  of  the  material  parts  of  the 
pleadings,  and  of  all  motions  made  during  the  trial  by  cither 
party,  and  his  decisions  thereon. 

5.  Every  adjournment,  stating  on  whose  application, 
whether  on  oath,  evidence  or  consent,  and  to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made, 
and  by  whom  made,  the  order  for  the  jury,  and  the  time  ap. 
pointed  for  the  return  of  tlie  jury  and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  arc  sworn,  and 
the  names  of  all  witnesses  sworn,  and  at  whose  request. 

8.  The  verdict  of  the  jury,  and  when  received ;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement 
and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs  included 
and  the  time  when  rendered. 

10.  The  motion  for  a  new  ti^ialy  w?ien  made  and  hoio  dis- 
posed of, 

11.  The  issuing  of  the  execution,  when  issued  and  to  whom  . 
the  renewals  thereof,  if  any,  and  when  made,  and  a  statement 
of  any  money  paid  to  the  justice,  when  and  by  whom. 

12.  The  receipt  of  a  notice  of  appeal,  if  any  bo  given,  and 
of  the  ax^peal  bond,  if  any  be  filed. 
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Stat,  irw,  1'j7. 

Stat.  1851,  146,  omitted  in  subdivision  4,  the  words  "and  motions;" 
also,  "  and  of  all  motions  made  during  the  trial  by  either  party,  and  his 
decisions  thereon ; "  also,  in  subdivision  12,  the  words  "and  of  the  ap- 
peal bond,  if  any  be  filed ;"  also  subdivision  10. 

10  Cal.  93 ;  15  Cal'.  296}  34  Cal.  321. 

$  913.  ( ^  605. )  The  several  particulars  of  the  last  section 
specified  must  be  entered  under  the  title  of  the  action  to  which 
they  relate,  and  (unless  otherwise  in  this  title  provided)  at  the 
time  when  they  occur.  Such  entries  in  a  justice's  docket,  or 
a  transcript  thereof,  certified  by  the  justice  or  liis  successor  in 
office,  arc  pr unary  evidence  of  the  facts  so  stated. 

32  Cal.  49;  34  Cal.  321. 

$  913.  y  ^  G06. )  A  justice  must  keep  an  alphabetical  index 
to  his  docket,  in  which  must  be  entered  the  names  of  the  par- 
ties to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  entered  in  the  index,  in 
the  alphabetical  order  of  the  first  letter  of  the  family  name. 

$  914.  (  $  607. )  Every  justice  of  the  peace  upon  the  ex- 
piration of  liis  term  of  office,  must  deposit  with  his  successor 
his  official  dockets  and  all  pajpers  filed  in  his  office,  as  well  his 
own  as  those  of  his  predecessors,  or  any  other  wluchjuay  be 
in  his  custody  to  be  kept  as  publia  records. 

Vide  §  915  and  note. 

$  915.  ( §  607. )  If  the  office  of  a  justice  become  vacant  by 
his  death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket  and 
papers  in  possession  of  such  justice  must  be  deposited  in  the 
office  of  some  other  justice  in  the  township,  to  be  by  him  de- 
livered to  the  successor  of  such  justice.  If  there  is  no  other 
justice  in  the  township,  then  the  docket  and  papers  of  such 
justice  must  be  deposited  in  the  office  of  the  county  clerk  of 
the  county,  to  be  by  him  delivered  to  the  successor  in  office 
of  the  justice. 

Stat.  1851,  147,  read:  "It  shall  be  the  duty  of  every  justice,  upon  the 
expiration  of  his  term  of  ofBoe,  to  deirasit  with  his  successor  his  official 
dockets,  U13  v/cll  his  own,  as  those  of  his  predecessors,  which  may  be  in 
his  cusiotly,  to  be  kept  as  public  records.  If  the  office  of  a  justice  be- 
come vacant  by  his  death,  or  removal  from  the  township  or  city,  or 
otherwise,  before  his  successor  is  elected  and  qualified,  the  dockets  in 
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possession  of  such  justice  shall  be  deposited  with  the  county  clerk  of 
the  county,  to  be  by  him  delivered  to  the  successor  in  office  of  the 
justice." 

Stat.  1863,  232,  read:  "It  shall  be  the  duty  of  every  justice  of  the 
peace,  upon  tho  expiration  of  his  term  of  office,  to  deposit  with  his  suc> 
cesser  his  official  dockets  and  all  papers  filed  in  his  office,  as  well  his 
own  as  thoso  of  his  predecessors,  or  any  other  which  may  be  in  his  cus- 
tody, to  bo  kept  as  public  records.  If  the  office  of  a  justice  become 
vacant  by  his  death,  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket  and  papers  in 
possession  of  such  justice  shall  bo  deposited  in  the  office  of  some  other 
justice  in  the  township,  to  be  by  him  delivered  to  the  successor  of  said 
justice ;  and  while  in  his  possession,  he  may  issue  execution  on  a  judg- 
ment there  entered  and  unsatisfied,  in  the  same  manner  and  witli  the 
same  effect  as  tho  justice  by  whom  the  judgment  was  entered  might 
have  done.  If  there  be  no  other  justice  in  the  township,  then  the 
dockets  and  papers  of  such  justice  shall  be  deposited  in  tho  office  of 
the  count tj  clerk  cf  the  county,  to  be  by  him  delivei  ed  to  the  successor  in 
office  of  the  justice." 

Stat.  1860-70,  inserted  in  1863,  the  words  "  may  make  all  orders  in  pro- 
ceedings supplemental  to  execution,  and  may  file  notices  and  undertak- 
inp:s  on  appeal,  and  may  tako  the  justification  of  the  sureties,  and  on  the 
fihng  of  tlio  undertaking  on  api>eal,  order  stay  of  execution,"  between 
the  words  "  unsatisfied    and  "  m  the  same  manner." 

Stat.  1867-6S,  276,  provided  for  the  presiding  justice  of  the  peace  taking 
possession  of  the  dockets  of  former  justices  of  the  peace. 

^  916.  ($  608.)  Any  justice  with  whom  the  docket  of  his 
predecessor  or  of  another  justice  is  deposited,  has  and  may  ex" 
ercise  over  all  actions  and  proceedings  entered  in  such  docket, 
the  same  jurisdiction  as  if  originally  commenced  before  him. 
In  case  of  the  creation  of  a  new  county,  or  the  change  of  the 
boundary  between  two  counties,  any  justice  into  whose  hands 
the  docket  of  a  justice  formerly  acting  as  such  within  the  same 
territory  may  come,  is,  for  the  purposes  of  this  section,  con- 
sidered the  successor  of  such  former  justice. 

Stat.  1851, 147,  read:  "Any  justice  with  whom  the  docket  of  his  pre- 
decessor is  deposited,  may  issue  execution  on  a  judgment  there  entered 
and  unsatisfied,  in  the  same  manner,  and  with  the  same  eli'ect  as  the 
justice  by  whom  the  judgment  was  entered  might  have  done." 

Stat.  1855,  304,  same  as  stat.  1851,  inserting  "or  other  process,"  between 
"execution"  and  "on;"  also  adding,  thereto,  the  last  sentence  of  ^  916^ 

Stat.'1863,  232,  same  as  above  section  916,  substituting;  for  the  first  sen- 
tence thereof,  tho  following:  "Any justice  with  whom  the  docket  of 
his  predecessor  is  deposited  shall  have  and  exercise  over  all  actions  and 
proceedings  entered  in  the  docket  of  his  predecessor,  the  same  jurisdic- 
tion as  if  originally  commenced  before  him." 

$  917.  (§  609.)  The  justice  elected  to  fill  a  vacancy  is  tho 
successor  of  the  justice  whose  office  became  vacant  before  the 
expiration  of  a  full  term.  Wlien  a  full  term  expires,  the  same 
or  another  person  elected  to  take  office  in  the  same  township 
or  city,  from  that  time  is  the  successor. 
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$  918.  ($  610.)  When  two  or  more  justices  are  equally  en- 
titled, undor  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  the  county  judge  must,  by  a  certificate 
subscribed  by  him  and  filed  in  the  office  of  the  couniy  clerk, 
designate  which  justice  is  the  successor  of  a  justic&.going  out 
of  office,  or  whose  ^office  has  become  vafiaot. 


CHAPTEB  Xn 


GENEBAL    PROVISIONS    RELATING    TO    JUSTICES* 

COUBTS. 

SscxzoN  919.    Justices  may  issue  subposnas  and  final  process  to  any 
part  of  the  county. 
920l   Blanks  must  be  filled  in  au  papers  issued  by  a  Justice, 
except  subpoenas. 

921.  Justices  to  receive  all  moneys  collected  and  pay  same 

to  parties. 

922.  In  case  of  disability  of  Justice,  another  Justice  may 

attend  on  his  behalf. 

923.  Justices  may  require  security  for  costs. 

924.  Who  entitled  to  costs. 

925.  What  provisions  of  code  applicable  to  Justices'  courts. 

(  019.  (^  619.)  Justices  of  the  peace  may  issue  subpcenas 
in  any  action  or  proceeding  in  the  courts  held  by  them,  and 
final  process  on  any  Judgment  recovered  therem,  to  any  pari 
of  tho  county. 

Stat,  mi,  149. 

Stat.  Iti63,  4L6,  added'  the  words:  "A  justice  of  the  peace  may  issae 
summons  to  an^  person,  a  resident  of  tne  proper  township,  to  appear 
before  him,  ut  his  office,  to  act  as  interpreter  in  any  action  or  proceedinar 
in  the  courts  held  by  him.  Such  summons  shall  bo  served  and  returned 
in  like  minaer  us  a  subpoena  issuod  bv  a  justice.  Any  person  so  sum- 
moned shall,  for  a  failure  to  attend  at  the  time  and  place  named  in  the 
summons,  be  deemed  guilty  of  a  contempt,  and  may  be  punished  ac- 
cordingly." 

$  930.  (^  Gil.)  The  summons,  execution  and  every  other 
paper  made  or  issued  by  a  justice,  except  a  subpcona,  must  be 
issued  without  a  blank  left  to  be  filled  by  another,  otherwise  it 
is  void. 
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$  921.  (^  633.)  Justices  of  the  peace  must  receiye  from  the 
sheriff  or  constables  of  their  county,  all  moneys  collected  on 
any  process  or  order  issued  from  their  courts  respectively,  and 
all  moneys  paid  to  them  in  their  official  capacity,  and  must  pay 
the  same  over  to  the  parties  entitled  or  authorized  to  receive 
them,  without  delay. 

Stat.  1851, 151,  added  the  words:  "For  a  violation  of  this  section  they 
may  be  removed  from  their  office,  and  shall  be  deemed  guilty  of  a  mis- 
demeanor." 

$  9aa.  ($  612.)  In  case  of  the  sickness  or  other  disability, 
or  necessary  absence  of  a  justice,  on  a  return  of  a  summons 
or  at  the  time  appointed  for  a  trial,  another  justice  of  the  same 
township  or  city  may,  at  his  request,  attend  in  his  behalf,  and 
thereupon  is  vested  virith  the  power,  for  the  time  being,  of  the 
justice  before  whom  the  summons  was  returnable.  In  that 
case,  the  proper  entry  of  the  proceedings  before  the  attending 
justice,  subscribed  by  him,  must  be  made  in  the  docket  of  the 
justice  before  whom  the  summons  was  returnable.  If  the  case 
is  adjourned,  the  justice  before  whom  the  summons  was  return- 
able may  resume  jurisdiction. 

$  9a3.  ($  634.)  Justices  may,  in  all  cases,  require  a  deposit 
of  money  or  an  undertaking,  as  securily  for  costs  of  court,  be- 
fore issuing  a  summons. 

(  984.  ($  631.)  The,  prevailing  party  in  justices'  courts  is 
entitled  to  costs. 

•    Stat.  1850.  251. 

Stat.  1854,  71,  read:  "§631.  Costs  shall  be  allowed  to  the  prevailing 
party  in  a  Justices'  court  as  follows: 

"  1st.  To  tho  plaintiff,  ten  per  cent,  on  the  amount  of  the  money,  or 
the  value  of  tho  property  recovered,  if  the  action  be  litigated ;  five  per 
oent..  if  the  action  be  not  litigated. 

"  2d.  To  tho  defendant,  ten  per  cent,  on  the  amount  of  the  value  of 
the  property  claimed  by  tho  plaintiff  in  his  complaint ;  Provided,  that 
sncb  per  oent.  shall  not  bo  allowed  in  actions  for  forcible  ontry  and  un- 
lawful detainei*,  or  in  actions  to  recover,  or  to  determine  the  eights  of  a 
mining  claim,  or  upon  a  non-suit." 

Stat.  1851, 151,  omitted  from  1854,  the  proviso. 

$  9*5.  (N.  S.)  Justices'  courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  this  code  which 
are,  in  their  nature,  applicable  to  the  organization,  powers  and 
course  of  proceedings  in  justices'  courts,  or  which  have  been 
made  applicable  by  special  provisions  in  this  title,  are  applic- 
able to  justices'  courts  and  the  proceedings  therein. 
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TITLE    XII. 

PROCEEDINGS  IN  CIVIL  ACTIONS  IN  POLICE  COUBTS. 

Secxxon  929.    How  commenced. 

930.  Summons  must  issue  on  filing  complaint. 

931.  Defendant  may  plead  orally  or  in  v/riting. 

•  932.    Trial  by  jury,  when  defendant  is  entitled  to. 
933.    Proceedings  to  be  conducted  as  in  justices*  courts. 

$929.  (§636.)  Civil  actions  in  police  courts  ai*e  commenoed 
by  filing  a,  complaint,  setting  forth  the  violation  of  the  ordin- 
ance complained  of,  with  such  particulars  of  time,  place  and 
manner  of  violation  as  to  enable  the  defendant  to  understand 
distinctly  the  character  of  the  violation  complained  of,  and  to 
answer  the  complaint.  The  ordinance  may  be  referred  to  by 
its  title.  The  complaint  must  be  verified  by  the  oath  of  the 
party  complaining,  or  of  his  attorney  or  agent, 

Stat.  1851,  151,  read  " recordom and  mayors"  instead  of  "police." 

$  930.  ($  637.)  Immediately  after  filing  the  complaint  a 
summons  must  be  issued,  directed  to  the  defendant,  and  re- 
turnable either  immediately  or  at  any  time  designated  therein, 
not  exceeding  four  days  from  the  date  of  its  issuing. 

$  931.  (§  638.)  On  the  return  of  the  summons  the  defend- 
ant may  answer  the  complaint.  The  answer  may  be  oral  or  in 
writing,  and  immediately  thereafter  the  case  must  be  tried, 
unless,  for  good  cause  shown,  an  adjournment  is  granted. 

Stat.  1851,  151,  read  "may  plead  to  the  complaint,  or  he  may  answer  or 
deny  the  samo ; "  also,  "  such  plea,  answer,  or  denial,"  instead  ol  "  may 
answer  the  complaint; "  and  "  the  answer." 

$  933.  (§  639.)  In  all  actions  for  violation  of  an  ordinance, 
where  the  fine,  forfeiture  or  penalty  imposed  by  the  ordinance 
is  less  than  fifty  dollars,  the  trial  must  be  by  the  court.  In 
actions  where  the  fine,  forfeiture  or  penalty  imposed  by  the 
ordinance  is  over  fifty  dollars,  the  defendant  is  entitled  to  a 
trial  by  juiy. 

Stat.  1851, 151,  read  "if  demanded  by  him,  to  a  jury  of  six  persons" 
instead  of  "to  a  trial  by  jmy." 
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f  933.  (^  641.)  All  proceedings  in  civil  actions  in  police 
conrts  mnst,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  justices'  courta. 

Stat.  1851,  l5Si,  read  "  recorders  and  mayors  "  instead  of  "  police." 
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TITLE   XIII. 

OP  APPEALS  IN  CIVIL  ACTIONS, 

Chafteb  I.  Appeals  in  genebal. 

II.  Appeals  fbom  distbict  cottbts. 

III.  Appeals  fbom  county  coubts. 

IV.  Appeals  fbom  pbobate  ooxTBTSr 

V.      APPEAia  TO  COUilTI  COUBTS 


chaptee  l 


SSCTIONildb. 
937. 

938. 
939. 
940. 
941. 
942. 
943. 
944. 

945. 
940. 

947. 
948. 
949. 
950. 

951. 


APPEALS  IN  GENERAL. 

Judgment  and  orders  may  be  reviewed. 

Orders  xaadd  out  of  court,  without  notice,  maT-lw 
reviewed  by  the  Judge. 

Party  aggrieved  may  appeal.    Names  of  parties. 

Within  what  time  appeal  may  be  taken 

Appeal,  how  taken. 

Appellant  must  file  undertaking  within  five  days. 

Undertaking  on  appeal  from  a  money  Judgment. 

Appeal  from  a  Judgment  for  delivery  of  documents. 

Appeal  from  Judgment  directing  execution  of  a  con- 
veyance, etc. 

Undertaking  on  appeal  concerning  real  proi>erty. 

Stay  of  proceedings.  The  security  on  appeal  maybe 
limited  in  the  case  of  an  execution,  etc. 

Undertaking  may  be  in  one  instrument  or  severaL 

Justification  oi  sureties  on  undertaking  on  appeal. 

Undertakings  in  cases  not  specified. 

What  papers  to  be  used  on  an  appeal  from  the  Judg- 
ment. 

What  papers  used  on  appeals  ftom  orders,  except 
orders  granting  or  refusing  new  trials. 
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ST:cniON952.    What  papers  to  be  used  on  an  appeal  from -an  order 

granting  or  refusing  a  new  trial. 
933.'  Copies  and  nndertakings,  how  certified. 
964.    When  appeal  may  be  dismissed.    T^lipri  not. 

955.  Effect  of  a  dismissal. 

956.  What  may  bo  i-eviewed  on  an  appeal  from  judgment. 

957.  Remedial  powers  of  an  appellate  court. 

958.  On  judgment  on  appeal,  remittitur  must  be  certified 

to  the  clerk  of  the  court  below. 

959.  Provisions  of  this  chapter  not  applicable  to  appeals 

to  county  courts. 

^  936»  ( $  333. )  A  judgment  or  order  in  a  civil  action, 
except  when  expressly  made  final  by  this  code,  may  be  reviewed 
as  prescribed  in  this  title,  and  not  otherwise. 

Stat.  1854,  64. 

Stat.  1851, 104,  omitted  the  words,  "  except  when  expressly  made  final 
hy  the  code  (act)." 

8Cal.297;  24Cal.334. 

$  937.  ( $  334. )  An  order  made  out  of  court,  without  no- 
tice to  the  adverse  party,  may  be  vacated  or  modified  without 
notice,  by  the  judge  who  made  it ;  or  may  be  vacated  or  mod- 
ified on  notice,  in  the  manner  in  which  other  motions  are 

made. 
12  Cal.  440. 

^  938.  ( $  335. )  Any  party  aggrieved  may  appeal  in  the 
cases  prescribed  in  tliis  title.  The  party  appealing  is  known 
as  the  appellant,  and  the  adverse  party  as  the  respondent. 

2  Cal.  HI ;  6  Cal.  666 ;  17  Cal.  250 ;  22  Cal.  456 ;  23  Cal.  636 ;  3d  Cal.  637,  679. 

$  939.   ( $  336. )    An  appeal  may  be  taken  ; 

1.  From  a  final  judgment  in  an  action  or  special  proceeding 
commenced  in  the  court  in  which  the  same  is  rendered,  within 
one  year  after  the  entry  of  judgment.  BiU  an  ex.cepticm  to  the 
dedsiwi  or  verdict,  on  the  ground  tliat  it  is  not  supported  by  (lie 
evidence,  cannot  he  reviewed  on  an  appeal  from  tfie  judgment, 
unless  the  appeal  is' taken  wWiin  sixty  days  after  the  rendition 
of  the  judgment. 

2.  From  a  judgment  rendered  on  an  appeal  from  an  inferior 
court,  within  ninety  days  after  the  entry  of  such  judgment. 
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3.  From  no  order  gruiting  or  tefosii^  a  new  trial ;  from 
on  order  granting  or  dissolving  on  injunction  ;  from  ui  order 
refusing  to  grant  or  dissolve  un  injunction;  from  an  ordor 
dissolving  or  refusing  to  dissolve  im  attscliment ;  from  an 
order  grnntitig  or  iv/usinff  to  gnuit  a  cliamje  of  Oie  place  cf 
trial;  from  any  specioJ  onier  m]ulo  uTier  final  judgment,  and 
from  on  interlocutory  judgment  in  actions  for  partition  of  real 
property,  within  sixty  days  after  the  order  or  interlocutory 
judgment  is  made  and  entered  in  iho  minutes  of  the  court 
or  filed  wfOi  the  clerk. 
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$  940.    ($  337.)  An  appeal  is  taken  by- 

1.  Ftling  with  the  clerk  of  the  court  in  which  the  judgment 
or  order  appealed  from  is  entered  or  filed,  a  notice  stating  the 
appeal  from  the  same,  or  some  specific  part  thereof. 

2.  Filing  at  the  same  time  an  undertaking  on  appeal ;  and, 

3.  Serving  a  copy  of  the  notice  of  appeal  upon  the  adverse 
party  or  his  attorney. 

Stat.  1851, 105, read:  "The  appeal  shall  be  made  by  filing  with  the 
clerk  of  the  coart,  with  whom  the  judgment  or  order  appealed  from  is 
entered,  a  notice  stating  the  appeal  from  the  same,  or  some  specific  part 
thereof,  and  serving  a  copy  of  the  notice  upon  the  adverse  party  or  his 
attorney." 

24Cal.  364;  29Cal.  224. 

Filing  and  serving  notice :  7  Cal.  244;  9  Gal.  641 :  10  Gal.  31, 185, 490;  22 
Cal.650:  2iaal.94,609;  26  Cal. 262;  29CaL46();  30  GaL627;  31  Gal.  107;  32 
Cal.  475;  85  Gal.  184;  38  Cal.  637. 

$  941.  ($  348.)  The  undertaking  on  appeal  must  be  in 
writing,  and  must  bo  cxecut<^d  on  the  part  of  tho  appellant,  by 
at  lieast  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
damf^s  and  costs  which  may  be  awarded  against  him  on  the 
appeal,  or  on  a  dismissal  thereof,  not  cxceediaij  three  hu^^dred 
dollars ;  or  that  sum  must  bo  deposited  witli  the  clerk  with 
whom  the  judgment  or  order  was  entered,  to  abide  the  event 
of  the  api)eal. 

Stat.  1851, 106,  read :  "  To  render  an  appeal  effectual  for  any  pnrpose, 
in  any  case,  a  written  undertaking  shall  be  executed  on  the  part  ox  the 
appellant,  by  at  least  two  sureties,  to  the  effect  that  the  appellant  wiH  # 
pay  all  damages  and  costs  which  may  be  awarded  against  him  on  the 
appeal,  not  exceeding  three  hundred  dollars;  or  that  sum  shall  be  de- 
posited with  thd  clerk  with  whom  the  judgment  or  order  was  entered, 
to  abide  the  event  of  the  appeal.  Such  undertaking  shall  bo  filed,  or 
such  deposit  made  with  the  clerk  within  five  days  after  the  notice  of 
api)eal  is  filed." 

7  Gal.  244;  9  Gal.  33,  278;  10  Cil.  185;  13  Cal.  606;  21  Gal.  512;  23  Cal.  136, 
526. 

$  94r^  ($  349.)  If  the  appeal  be  from  a  judgment  or  order 
directing  the  pa;,  jent  of  money,  it  does  not  stay  the  execution 
of  the  judgment  or  order,  unless  a  written  undertaking  be 
executed  on  the  part  of  the  appellant,  by  two  or  more  sureties, 
to  the  effect  that  they  are  bound  in  double  the  amount  named 
in  the  judgment  or  order ;  that  if  the  judgment  or  order  ap- 
pealed from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be 

c.  c.  p.— ay 
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dismissed,  the  appellant  will  pay  the  amount'  directed  .to  be 
paid  by  the  judgment  or  order,  or  the  x)art  of  Buch  amount  as 
to  which  the  judgment  or  order  is  afi&rmed,  if  affirmed  only  in 
part,  and  all  damages  and  costs  which  may  be  awarded  against 
the  appellant  upon  the  appeal.  When  the  judgment  or  order 
appealed  from  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  undertaking  required  by  this  section  must  be 
drawn  and  made  payable  in  the  same  kind  of  money  or  cur- 
rency specified  in  such  judgment. 

Fide  §§917, 948. 

Stat.  1863, 690,  inserted  the  words  "statiner  their  places  of  residence 
and  occnpation,"  between  "sureties"  and  "  to  the  effect ; "  but  omitted 
the  words  in  italia. 

Stat.  1851, 106-7,  omitted  the  last  sentence;  also  the  words  in  Ualica. 

10  Cal.  335;  13  Gal.  602;  15  Gal.  327,  374;  25 OaL  337 ;  2» Gal.  138 ;  40  Gal. 
278. 

$  949.  (^  350.)  If  the  judgment  or  order  appealed  from 
direct  the  assignment  or  delivery  of  documents  or  jpersonal 
property,  the  execution  of  the  judgment  or  order  cannot  be 
stayed  by  appeal,  unless  the  things  required  to  be  ofisigncd  or 
delivered  bo  placed  in  the  custody  of  such  officer  or  receiver  as 
the  court  may  appoint ;  or  unless  an  undertaking  be  entered 
into  on  the  part  of  the  appellant,  with  at  least  two  sureties, 
and  in  such  amount  as  the  court,  or  the  judge  thereof,  or 
county  judge,  may  direct,  to  the  effect  that  the  appellant  will 
obey  the  order  of  the  appellate  court  upon  the  appeal. 

Vide  S§  947, 948. 

^  944.  (}  351.)  If  the  judgment  or  order  appealed  from 
direct  th^  execution  of  a  conveyance  or  other  instrument,  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by  the 
appeal  until  the  instrument  is  executed  and  deposited  with  the 
clerk  with  whom  the  judgment  or  order  is  entered,  to  abide  the 
judgment  of  the  appellate  court. 

$  945.  ( $  352. )  If  the  judgment  or  order  appealed  from 
direct  the  sale  or  delivery  of  possession  of  real  property,  the 
execution  of  the  same  cannot  be  stayed,  unless  a  written  un- 
dertaking be  executed  on  the  part  of  the  appellant,  with  two 
or  more  sureties,  to  the  effect  that  during  the  possession  of 
auch  property  by  the  appellant,  he  will  not  commit,  or  suffer 
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to  be  committed,  any  waste  thereon,  and  that  if  the  judgment 
be  affirmed  or  the  appeal  be  dismissed  he  will  pay  the  value  of 
the  use  and  occupation  of  the  property  from  the  time  of  the 
appeal  until  the  delivery  of  possession  thereof,  pursuant  to 
the  judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by  the 
judge  of  the  court  by  which  the  judgment  was  rendered  or 
order  made,  and  which  must  be  specified  in  the  undertaking. 
When  the  judgment  is  for  the  sale  of  mortgaged  premises,  and 
the  payment  of  a  deficiency  arising  upon  the  sale,  the  under- 
taking must  also  provide  for  the  paymeut.of  such  deficiency. 

Vulc  g§  947,  948. 

21  Cal.  233 ;  25  Cal.  337 ;  29  Cal.  11. 

$  94«.  ( $  353. )  Whenever  an  appeal  is  perfected,  as  pro- 
vided in  the  preceding  sections  of  this  chapter,  it  stays  all 
further  proceedings  in  the  coui't  below  upon  the  judgment  or 
order  apjDcaled  from,  or  upon  the  matters  embraced  therein ; 
but  the  court  below  may  proceed  upon  any  other  matter  em- 
braced in  the  action  and  not  affected  by  the  order  appealed 
from.  And  the  court  below  may,  in  its  discretion,  dispense 
witli  or  limit  the  security  required  by  this  chapter,  when  the 
appellant  is  an  executor,  administrator,  trustee  or  other  per- 
son acting  in  another's  right*  An  appeal  from  an  order  dis- 
solving an  attachment  does  not  continue  in  force  an  attach- 
ment, unless  an  undertaking  be  executed  and  filed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  in  double  the  amount 
of  the  debt  claimed  by  him,  that  the  appellant  will  pay  all  costs 
and  damages  which  the  respondent  may  sustain  by  reason  of 
the  attachment,  in  case  the  order  of  the  court  below  be  sus- 
tained ;  and  unless,  within  five  days  after  the  entry  x)f  the 
order  appealed  from,  and  such  appeal  be  perfecte<l. 

Stat.  1865-66, 707,  inserted  thevrords,  "and  on  appeal,  and  filing  an 
appeal  bond  on  appeal  from  an  order  discharging  an  attachment,  said 
attachment  shall  not  be  dissolved,  but  shall  remain  in  full  force  until 
the  causo  be  disposed  of  on  api)eal,"  between  "embraced  therein,"  and 
"but  tUo  court;  also  the  words,  "also,  notice  of  tho  api)eal  be  given," 
between  "  and  unless  "  and  "  within  five  days ; "  also  tho  words  "  service 
of  the  notice  of,"  between  "five  days  after"  and  "the  entry;"  also 
added  the  words,  "and  the  undertaking  in  this  section  mentioned  be 
filed  within  five  days  thereafter." 

Stat.  1801,  107,  omitted  all  after  the  words,  "another's  rights:"  also 
read,  "  matter  included,"  instead  of  "embraoedj  "  Alfioinfierted  judg- 
ment or,"  before  "  order  appealed  from/' 

7  Cal.  132. 


f  043.  ({354.)  The  undert&kiiiga  prescribed  by  BecdooB 
nine  hundred  and  forty-one,  nine  hundred  and  forty-two,  nine 
huudred  and  forty-three  and  nine  hundred  and  forty-five,  may 
be  in  one  instrument  or  Eoveral,  at  tho  option  of  the  appellant. 

i  04S.  ( }  355. )  The  adveree  party  may  cie«pt  to  the 
aufijetency  of  the  euretiea  to  the  nDdertaking  or  uodertakingB 
mentioned  in  eection»  nine  hundred  and  fort7'K>ne,  nine  hun- 
dred and  for^-tno,  nine  hnndted  and  forty-tliree  and  nine 
hundred  njid  forty-five,  at  any  time  within  tliirty  days  after 
the  filing  of  such  undertaking;  and  unless  they  or  other  Bare- 
ties,  within  twenty  days  nfter  the  appellant  has  been  served 
with  notice  of  such  exception,  justify  before  a  juc%e  of  the 
court  below,  a  county  judge  or  county  clerk,  upon  five  days 
notice  to  the  appellant,  execution  of  tbe  judgment  or  decree 
appealed  trota  is  no  longer  stayed ;  and  in  all  cases  ithcre  an 
trndertaking  ia  required  on  appeal  by  the  provisions  of  this 
title,  a  deposit  in  the  court  below  of  tbe  amount  of  Ihe  judg- 
ment appealed  from,  and  three  himdred  dollars  in  addition,  is 
equivalent  to  filing  the  undertaking ;  and  in  all  casea  tbe  uu- 
dertidung  or  deposit  may  be  waived  by  the  written  consent 
of  tbe  fespondcnt 
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tice  to  the  adverse  party),  the  appeal  shall  be  regarded  as  if  no  such  nn- 
4ertakin.^  had  been  given." 

10  Cal.  183,  480;  15  CaL.36L;  17  CaL  121;  18  CakL  063.;  21  Oal.  512;  32  CM. 
373. 

^  94:9.  ($  356.)  In  cases  not  provided  for  in  sections  nine 
hundred  and  forty-two,  nine  hundred  and  forty-three,  nine 
hundred  and  forty-four  and  nine  hundred  and  forty-five,  the 
perfecting  of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty-one, 
stays  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from,  except  where  it  directs  the  sale  of  per- 
ishable projperty ;  in  which  case,  the  court  below  may  order 
the  property  to  be  sold  and  the  proceeds  thereof  to  be-depos- 
ited  to  abide  the  judgment  of  the  appellate  court. 

Stat.  1851, 106,  inserted  the  words  "  and  the  jostifieation  of  the  sure- 
ties thereon,  if  required,"  betveen  '^  uudectakiAS  "  oad  "or  making  the 
deposit." 

19  Cal.  119. 

^  950.  ($  346.)  On  an  appeal  from  a  final  judgment,  the 
appellant  must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  the  pleadings,  or  amended  pleadings,  which  form  the 
issues  tried  in  the  case,  the  judgment,  bUls  of  exception  and 
such  other  parts  of  the  judgment  roll,  and  no  more,  as  are 
necessary  to  present  or  explain  the  points  relied  on. 

Stat.  1863-61,  217,  read  "a  transcript"  instead  of  "a  copy;"  also  in- 
serted "as  the  case  may  be"  after  ''amended  pleadings ; "  also  added  the 
words  "and  tho  statement,  if  there  be  one,  certified  by  the  attorneys  of 
the  partie3  to  the  appeal,  or  by  the  clerk,  to  be  correct.  On  appeal  from 
a  judgment  rendered  on  an  appeal,  or  from  an  order,  the  appellant  shall 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  tho  judgment  or 
order  appealed  from,  and  a  copy  of  tho  papers  used  on  the  hearing  in 
the  court  bolow,  cuch  copies  to  no  certified  in  like  manner  to  bo  correct. 
If  any  written  opinion  bo  placed  on  file  in  rendering  the  judgment  or 
making  the  order  in  the  court  below,  a  copy  shall  be  furnished.  If  the 
appellant  fail  to  furnish  the  requisite  papers,  the  appeal  may  be  dis- 
missed." 

Stat.  18)4,  64,  read :  "  On  appeal  from  a  final  judgment,  the  appel- 
lant shall  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  the 
judgment  roll  and  tho  statement  annexed  (if  there  bo  one),  certified  by 
the  clerk  to  be  a  correct  copy.  On  appeal  from  a  judgment  rendered  on 
an  appeal,  or  from  an  order,  the  a^poilant  shall  furniah  tho  court  with  a 
copy  of  the  notice  of  appeal,  tho  judgment  or  order  appealed  from,  and 
a  copy  of  tho  papers  used  in  the  hearin^r  of  tho  court  below ;  su  jh  copies 
to  be  certified  by  the  clerk  to  be  correct.  If  any  written  opinion  be 
placed  on  file  on  rendering  the  judgment  or  makm?  the  order  in  the 
court  below,  a  copy  shall  bo  furnished.  If  tho  appellant  fail  to  furnish 
the  requisite  papers,  the  appeal  may  bo  dismissed. 

Stat.  1851,  lOCi,  substantially  tho  same  as  stat.  1851,  omitting  the  words 
"  if  thero  bo  one : "  also  inserting  the  words  "at  a  special  term"  between 
"an  order"  and  "  the  appellant  shall ; "  also  the  words  "  be^ven^'  instead 
of  "beolaoedonfile.''^ 
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25Cal.  478;34Cal.28. 

•  Notice  of  appeal :  8  Oal.  340 ;  10  Cal.  490 ;  29  Cal.  460 ;  35  Oal.  289. 
Transcript,  generUly:  21  Cal.  267;  28  Cal.  263 ;  28  CaL  5)5;  29CaL  486; 
81  Cal.  657 ;  34  Oal.  28,  606;  35  Cal.  184 ;  36  Oal.  120,  580. 

$  951.  ($  346.)  On  appeal  from  a  judgmeot  rendered  on  an 
appeal,  or  from  an  order,  except  an  order  granting  or  refusing 
a  new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  the  judgment  or  order,  appealed  from 
and  of  the  bUl  of  exceptions  relating  thereto. 

Vide  §  950,  and  note. 

28  Cal.  640;  27  Cal.  686.    See  cases  under  §  950. 

$  95a.  On  an  appeal  from  an  order  granting  or  re- 
fusing a  new  trial,  tlio  appellant  must  furnish  the  court  ^ith  a 
copy  of  tho  notice  of  motion  for  new  trial  and  of  apj^eal,  and 
of  the  statement  provided  for  in  section  six  hundred  and  sixty- 
one,  and  of  all  the  pleadings,  papers,  bills  of  exception  and 
affidavits  referred  to  and  made  part  of  such  statement. 

Vide  S  950  and  note. 

23  Cal.  540 ;  25  Oal.  584 ;  28  Oal  58 ;  29  Cal.  612.    See  cases  under  §  960. 

^  953.  (§  846.)  The  copies  provided  for  in  the  last  three 
sections  must  be  certified  to  be  correct  by  the  clerk  or  the  at- 
torneys, and  must  be  accompanied  with  a  certificate  of  tho 
clerk  that  an  undertaking  on  appeal  in  due  fornx,  has  been 

properly  filed. 
Vide  §  950  and  note. 
Undertaking:  8  Oal.  340;  28  Cal.  68. 

$  954.  ($  346.)  If  the^appellant  fails  to  furnish  the  requis- 
ite papers,  the  appeal  may  bo  dismissed ;  but  no  appeal  can  be 
dismissed  for  insufficiency  of  the  undertaking  thereon,  if  a 
good  and  sufficient  undertaking,  approved  by  a  justice  of  the 
supreme  court,  be  filed  in  the  supreme  court  belbre  the  hear- 
ing upon  motion  to  dismiss  the  appeal. 

Vide  §  9^:^  and  note. 

25  Cal.  584;  35  Cal.  184. 

$  955.  (N.  S.)  The  dismissal  of  an  appeal  is  in  effect  an 
affirmance  of  the  judgment  or  order  appealed  from,  unless  tho 
dismissal  is  expressly  made  without  prejudice  io  another  appeal. 

40  Cal.  105, 278. 
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an  appeal  from  a  judgment,  the  court 
$  95C    jjp^  ^^^■■HH|j^^||tedto^  any  in- 

»  appeal  mighVhTvt  ^^"'P'  "  ^^"i""  or  o^^r  f      "''""^ 

of  all  property  and  rigni»  Acro»  ^^ 

order ;  and  when  it  appears  to  the  appellate  court  tuub  «(uc 
apx)eal  was  made  for  delay,  it  may  add  to  the  costs  such  dam- 
ages as  may  be  just. 

Stat.  1851 ,  lO'VO,  read :  "  Upon  an  appeal  from  a  iadfcment  or  order,  the 
appellate  court  may  reverse,  affirm,  or  modify  tuo  judgment  or  order 
appealed  from,  in  too  respect  mentioned  in  the  notice  of  appeal,  and  as 
to  any  or  all  of  the  parties  :  and  may  set  asido  or  confirm,  or  modify  any 
or  all  of  tho  procccdinp;s  subsequent  to  or  dependent  npbn  such  judg- 
ment or  order,  and  may,  if  necessary  or  proper,  order  a  new  trial.  When 
the  judsrment  or  order  is  reversed  or  modified,  the  appellate  court  may 
make  complete  restitution  of  all  property  and  rights  lost  by  the  errone- 
ous judgment  or  order,  and  when  it  appears  to  the  appellate  court  that 
tho  appeal  was  made  for  delay,  it  may  aJdd  to  the  costs  such  damages  as 
may  be  just." 

10  Cal.  335;  14  Cal.  667 ;  23  Cal.  649 

(  958.  (^  358.)  When  judgment  is  rendered  upon  the  ap- 
peal, it  must  be  certified  by  the  clerk  of  the  supreme  court  to 
the  clerk  with  whom  the  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the  judg- 
ment, the  clerk  with  whom  tlie  roll  is  filed  must  attach  the 
certificate  to  the  judgment  roll,  and  enter  a  minute  of  the 
judgment  of  the  supreme  court  on  the  docket,  against  the 
original  entry.  In  cases  of  appeal  from  an  order,  tiie  clerk 
must  enter  at  length  in  the  records  of  the  court  the  certificate 
received,  and  minute  against  the  entiy  of  the  order  appealed 
from,  a  reference  to  the  certificate,  with  a  brief  statement  that 
such  order  has  been  a^^rmed,  reversed  or  jnodified  by  the 
supreme  court  on  appeal, 

8  Cal.  212:  22  Cal.  24. 

J  959.  The  provisions  of  thia  chapter  do  not  i^ply  to 
appeals  to  county  courts. 
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CHAPTEE  n. 

APPEALS  FROM  DISTRICT  COyRTS. 

SEonoN963.    THienan  appeal  may  be.  taken. 

^  963.  (^  347.)  An  appeal  may  be  talven  to  the  stipreme 
court,  from  the  district  courts,  in  the  following  cases  ; 

1.  From  a  final  judgment  entered  in  an  action  or  special 
proceeding  commenced  in  those  courts,  or  brought  into  those 
courts  from  other  courts. 

2.  From  an  order  granting  or  refusing  a  new  trial ;  from  an 
order  granting  or  dissolving  an  injunction ;  from  an  order 
refusing  to  grant  or  dissolve  an  injunction ;  from  an  order 
dissolving,  or  refusing  to  dissolve,  an  attachment ;  from,  an 
order  changing,  or  refusing  to  cJiange,  the  place  of  trial;  from 
any  special  order  made  after  final  judgment,  and  from  such 
interlocutory  judgment  in  actions  for  partition  as  determines 
the  rights  and  interests  of  liba  respective  parties.  And  directs 
partition  to  be  made. 

Tide  §  939  and  notes. 

Stat.  1865-66.  707. 

Stat.  1863, 756,  omitted  from  anbdivision  2  the  words  "  from  an  order 
dissolving,  or  refusing  to  dissolve  an  attachment ;  from  an  order  chang- 
ing or  refusing  to  change,  the  place  of  trial ;  and  from  such  interlocu- 
tory judgment  in  actions  for  partition  as  determines  the  rights  and  inter* 
ests  of  the  respective  parties,  and  directs  partition  to  bo  made." 

Stat.  1854,  6t,  inserted  the  words  "and  the  superior  court  of  the  dty 
of  San  Francisco"  after  "district  courts;"  also  substituted  for  subdi- 
vision 2,  the  words :  "  From  an  order  granting  or  refusing  a  new  trial ; 
from  an  order  refusing  to  change  the  puce  of  trial  of  an  acftion  or  pro- 
ceeding after  a  motion  is  made  therefor,  in  the  cases  provided  by  law,  or 
on  the  ground  that  a  judge  is  disqualified  from  hearing  or  tnring  the 
same ;  from  an  order  granting  or  dissolving  an  injunction ;  and  from  any 
special  order  made  after  final  judgment." 

Stat.  1851, 106,  was  same  as  stat.  1854,  substituting  for  subdivision  2 
thereof,  the  words :  "  From  an  order  made  at  a  special  term  granting  or 
refusing  a  new  trial,  or  wiiich  affects  a  substantial  right  in  an  action,  or 
special  proceeding." 

3  Cal.  50;  12  Cal.  99;  25  Gal.  154;  34  Cal.  167. 

Appealable  orders :  8  Gal.  52, 130 ;  13  Gal.  53, 295 ;  16  OaL  m ;  18  CaL  90 ; 

»>GaL530. 

Condemnation  of  land:  24  Gal.  334;  29  Cal.  112. 

Contempts:  7  Gal.  175;  9 Gal.  107;  see 36  Oal.  542. 

Partition:  30  Cal.  11 ;  31  Cal.  207* 
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Non-appeaUble  orders:  2  CaX.  492:  4  Gal.  303, 375;  6  Cal.  83,  666;  7  GaL 
iI7;  9  Cal.  277:  10  Cal.  503,  527 ;  15  Cal.  42,  302;  18  Cal.  141 ;  19  Cal.  124;.  21 
Oal.  419 :  23  Cal.  321.  637 ;  29  Cal.  192 ;  30  Cal.  527 ;  31  Cal.  207, 365 ;  32  CaL  73, 
Ue,  304, 468 ;  39  Cal.  289;  36  CaL  U2;  38  Cal.  567:  39 Cal.  145, 292. 
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CHAPTEB  m. 

APPEALS  FROM  COUNTY  COURTa 

Sboeeok'  966.    When  may  be  taken. 

$  966*  ( ^  359. )  An  appeal  may  be  taken  to  the  supreme 
court,  from  the  county  courts,  in  the  following  cases : 

1.  From  a  final  judgment  in  an  action  of  forcible  entry  and 
detainer ;  in  an  action  to  prevent  or  abate  a  nuisance ;  in  a 
proceeding  in  insolvency ;  and  in  any  special  proceeding. 

2.  From  an  order  granting  or  refusing  a  new  trial ;  from  an 
order  granting  or  dissolving,  or  an  order  refusing  to  grant  or 
dissolve,  an  injunction  ;  from  an  order  changing,  or  refvsing 
to  changBy  the  place  of  trial ;  and  from  any  special  order  made 
after  final  judgment  in  the  cases  in  this  section  before  enumer> 

ated. 

Stat.  1865-66,  846,  inserted  the  woTds,  "  a  final  judgment  of,"  between 
"  from  "  and  "the  county  courts,"  and  omitt'ed  thnm  in  subdivision  1 ; 
also  in  subdivision  1,  the  words,  "in  an  action  wherein  the  legality  of 
any  tax.  impost,  assessment,  toll,  or  municipal  fine  is  in  (juestion ; "  also 
read  "  and  in  any  special,  case  within  the  appellate  jurisdiction  of  the 
supreme  court,  over  which  the  legislature  may  require  said  county 
court  to  exercise  jurisdiction,"  instead  of  "and  in  any  special  proceed- 
ing." 

Stat.  I8M,  65,  read,  "an  appeal  may  be  taken  to  the  supreme  court 
from  a  judgment  of  the  county  court,  in  all  cases  where  the  amount  in 
dispute  exceeds  two  hundred  dollars,  or  where  the  legality  of  any  tax, 
toll  or  impost,  or  municipal  fine,  is  in  question." 

Stat.  li»3,  '277,  read,  "An  appeal  may  be  taken  to  the  district  courts 
from  the  county  courts  of  the  county  or  counties  comprising  any  judi- 
cial districts  in  the  following  cases: 

"  First— From  a  final  judgment  rendered  in  an  action  or  special  pro- 
ceeding commenced  therein. 

"Second— From  a  judgment  rendered  on  appeal. 

"  Third— From  an  order  granting  or  refusing  a  new  trial,  or  which 
affects  a  substiutial  right  in  an  action  or  special  proceeding." 

Stat.  1851,  108,  same  as  stat.  IH-VS,  adding  to  subdivision  2  thereof,  the 
words,  "  from  a  justice's  court  or  a  recorder's  court,  in  a  case  involving 
the  legality  of  any  tax,  fees,  toll,  impost,  license,  municipal  or  other 
fine,  or  the  possession  of  rer.l  property." 

24  Cal.  449;  28  Cal.  115;  31  Cal.  81, 261. 
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CHAPTEB  IV. 

APPEALS  FROM  PROBATE  COURTS. 

Sbctzon  969.    When  may  be  taken. 

970.  Executors  and  administrators  not  required  to  give 

undertaking  on  appeal. 

971.  .Acts  of  acting  administrator,  etc.,  not  invalidated  by 

reversal  of  order  appointing  him. 

$  969.  An  appeal  maybe  taken  to  the  supreme-court,  from 
a  judgment  or  order  of  the  probate  court : 

1  Granting  or  i-cvoking  letters  testamentary,  or  of  adminis- 
tration or  of  guardianship. 

2.  Admitting,  or  refusing  to  admit,  a  will  to  probate. 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or  revoking 
the  probate  thereof. 

4.  Against  or  in  favor  of  setting  apart  property,  or  making 
an  allowance  for  a  widow  or  child. 

5.  Against  or  in  favor  of  directing  the  partition,  sale  or 
conveyance  of  real  property. 

6.  Settling  an  account  of  an  executor  or  administrator,  or 
guardian. 

7.  Refusing,  allowing  or  directing  the  distribution  or  parti- 
lion  of  an  estate,  or  any  part  thereof,  or  the  payment  of  a 
debt,  claim,  legacy  or  distributive  share. 

8.  Overruling  motion  for  a  new  trial. 

9.  Confirming  report_of  appraiser  setting  aj^xt  the  home- 
stead. 

Vide  §  971  and  note. 

30  Cal.  105;  34  Cal.  662;  40  Gal.  463. 


eport  01  appraiser  setting  apart  tne  nome 


(  970.  When  an  executor  or  administrator  who  has  given 
an  official  undertaking  appeals  from  a  judgment  or  order  of 
the  probate  court  made  in  the  proceedings  had  upon  the  estate 
of  which  he  is  administrator  or  executor,  his  official  under- 


J  071.  When  tfco  order  or  decree  eppointing  an  oiecator 
or  odtnitiibtralor,  or  guurdiaji,  ih  rtveruud  on  uppcal,  all  l%.wfal 
acta  In  ulminiatration  upon  tbo  eatnte  performed  b;  Each  cxe- 
cutOF  (ir  adminJBtrator.  or  guardian,  if  ho  has  qualified,  are  as 
vulid  s>i  if  such  order  or  decree  bad  been  itfflrinEd. 

Sue.lSil,«S,S»l,nH):  -AnHliilulllieMIandlroBtlwdHMaiw 

alo  pmbats  eonrC  to  (lis  dliiriot  caartDl  Itas  bids  amntf ,  in  tMIOI- 
uoum:  lifnt:  eaiil  duiiBini*  iaralDKlatuntwUiaentaiyoraf 
■dauniBtratlaa or  aDHdmuhnL  tiesoiid:  onuldBonuadnuttiiiB  ur 
willupTDbUi,  or  dstanlBiu  tba  TiilidiCT(ir«iir«M-  TliinI:  oiiUI 
OHnea  admlmnff  aar  vUl  to  pfDiutBi  lonrth;  oaidl  ordensetuiv 
aurt  BnpntiorOMkBiBflUiiwnatmtor  tin  iridow  or  cUld  or  oblldren. 
Finh:  onall  cnlanfiuibBMlawaiiBHmooofiulcBUU.    Siith:  oa 
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decree  or  judgment ;  ProTided,  if  the  order,  decree  or  jadgment  has  been 
made  since  the  first  day  of  October,  one  thonsand  eight  hundred  and 
fif  t!7-f  our,  he  shall  preiMre  and  file  such  statement  within  twenty  days 
after  the  passage  ox  this  act." 

k  11  made  the  practice  »ct  applicable,  when  not  in  conflict  with  the 
provisions  of  this  act. 

*Stat.  1861,  S'iij  %  114,  same  as  if  971,  adding  the  words  "  when  any  exe- 
cutor or  administrator  resigns  or  is  removed,  a  successor  may  be  ajr 
pointed,  if  a  necessity  therefor  exists,  without  agiin  moving  the  deaui 
and  residence  of  the  testator  or  intestate." 

c.  c.  p. 
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CHAPTEB  V. 

APPEALS  TO  COUNTY  COURTS. 

Sboxxqn  074.    Apx>eal  from  jadgment  of  justices'  or  police  oourtB. 

975.  Party  appealing  on  questions  of  law  alone  most  pre- 

pare  a  statement.    Settlement  of  statement. 

976.  If  the  appeal  be  ui>on  questions  of  fact,  or  of  law  and 

fact,  no  statement  need  be  made. 

977.  Upon  the  appeal,  the  justice  must  transmit  the^sase 

to  the  coxmty  court. 

978.  Undertaking  on  appeal.    Justification  of  sureties. 

979.  On  filing  undertaking,  execution  must  be  stayed. 

980.  Miscel^eous  provisions  on  trials  in  county  courts. 

^  974w  ( ^  G24. )  Any  party  dissatiafied  with  a  judgment 
rendered  in  a  civil  action  in  a  police  or  justice's  court,  may 
appeal  therefrom  to  the  county  court  of  the  county,  at  any 
time  within  thirty  days  alter  the  rendition  of  the  judgment. 
The  appeal  is  token  by  filing  a  notice  of  appeal  with  the  justioe 
or  jttdge,  and  serving  a  copy  on  the  adverse  party.  The  notice 
must  state  whether  the  appeal  is  taken  from  the  whole  or  a 
part  of  the  jadgment,  and  if  from  a  part,  what  part,  and 
whether  the  appeal  is  taken  on  questions  of  law  or  fkct,  or 
both. 

Vide  S  976  and  note. 

Stat.  1054, 70. 

SUt.  18).).  239,  omitted  all  after  the  words  "rendition  of  the  iudg- 
ment;"  also  the  ttor^icuerl  words;  and  read  "ten"  instead  of  "thirty." 

Stat.  1851, 150,  read:  "Any  party  dissatisfied  with  a  jadgment  made  in 
a  justice's  court,  may  appeal  therefrom  to  the  county  court  of  the 
county,  any  time  witmn  three  months  after  the  rendition  of  the  jndir- 
ment. 

&  Cal.  24S ;  16  Cal.  3eB :  23  Gal.  136. 

(  975.  (^  625.)  When  a  party  appeals  to  the  county  court 
on  questions  of  law  alone,  he  most,  within  ten  days  from  the 
rendition  of  jadgment,  prepare  a  statement  of  the  case  and  file 
the  same  with  the  justice  or  judge.  The  statement  must  con- 
tain the  grounds  upon  which  the  parly  intends  to  rely  on  the 
appeal,  and  so  much  of  the  evidence  as  may  be  necessary  to 
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explain  the  grounds,  and  no  more.  Within  ten  days  after  he 
receives  notice  that  the  statement  is  filed,  the  adverse  party,  if 
dissatisfied  witli  the  same,  may  file  amendments.  The  pro- 
posed statement  and  amendments  must  bo  settled  by  the  jus- 
tice orjiulgey  and  if  no  amendments  be  filed,  the  original  state- 
ment stands  as  adopted.  The  statement  thus  adopted  or  as 
settled  by  the  justice  or  Judge,  with  a  copy  of  the  docket  of 
the  justice  or  judge;  and  all  motions  filed  with  him  by 
the  pai'tics  during  the  ti'ial,  and  the  notice  of  appeal,  may 
be  used  on  the  heai'ing  of  the  appeal  before  the  county  court. 

Stat.  18.M,  198, 

8tat.  I'^'^^t,  71),  was  same  as  stat.  I8S.%  inserting  therein  the  words  "with- 
in the  time  allowed  by  the  previous  section  to  appeal,"  instead  of  "with- 
in ten  days  from  the  rendition  of  the  judgment;  also  "wiihin  ten  days 
after  filing  the  statements,"  instead  of  "within  ten  days  after  lio  receives 
notice  tlwit  the  statement  is  filed;"  also  omitting  the  wonis  "and  all 
motions  Izlcd  with  him  by  the  parties  daring  the  trial,  and  the  notice  of 
appeal." 

8tat.  Il^l,  I«i)  (repealed  by  stat.  18')3.2S0),  was  substantially  the  same  as 
Stat.  18.>1 :  bat  allowed  only  five  days  after  judgment  to  preparo  and  file 
statement,  and  five  days  thereafter  to  fi\e  amendments ;  and  omitted  all 
provisions  about  the  contents  of  the  statement 

(  970.  (^  C26. )  When  a  party  appeals  to  the  county  court 
on  questions  of  fact,  or  on  questions  of  both  law  and  fact,  no 
statement  need  be  made,  but  the.action  must  be  tried  anew  in 
the  county  court. 

Stat.  18?»4,  TO. 

Stat.  IS  jJ,  2-<0,  read :  "An  appeal  shall  be  taken  by  filing  a  notice  of 
appeal  with  the  justice  and  serving  a  copy  on  the  adverse  party." 

Stat.  1^«1. 1)\  added  to  stat.  UM  the  words :  "  The  motion  shall  state 
whel^her  the  appeal  is  taken  from  the  whole  or  a  part  of  the  judgment^ 
and  if  from  a  part,  what  part." 

10  Cal.  la. 

^  9T7.  ( ^  627. )  Upon  receiving  the  notice  of  appeal  and 
on  payment  of  the  fees  of  the  justice  or  judge j  and  filing  an 
ondertaking  as  required  in  the  next  section,  and  after  setUe- 
menl  or  adoptU>n  of  statenientt  if  any,  the  justice  or  judge 
must,  withiu  five  days,  transmit  to  the  clerk  of  the  county 
court :  if  the  appeal  be  on  questions  of  law  alone,  a  certified 
copy  of  his  docket,  the  statement  as  admitted  or  as  settled, 
the  notice  of  appeal  and  the  undertaking  filed ;  or,  if  the  ap- 
peal be  on  questions  of  fact,  or  both  law  and  fact,  a  certified 
copy  of  liis  docket,  the  pleadings,  all  notices,  motions  and 
other  papers  filed  in  the  cause,  the  notice  of  appeal  and  the 
undertaking  filed ;  and  the  justice  or  judge  may  be  compelled 
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by  the  county  court,  by  an  order  entered  upon  motion,  to 
liransmit  such  papers,  and  may  be  fined  for  neglect  or  refusal 
to  transmit  the  same. '  A  certified  copy  of  such  order  may  be 
served  on  the  justice  or  judge  by  the  party  or  his  attorney. 
In  the  county  court,  either  party  may  have  the  benefit  of  all 
legal  objections  made  in  the  justice's  or  police  court. 
Stat.  1855,  198. 

Stat.  1854,  70,  read:  "Upon  receiving  the  notice  of  appeal, and  on 
payment  of  the  fees  of  the  justices,  and  filing  an  undertaking  as  re- 
quired in  the  next  section,  the  justice  shall  transmit  to  the  clerk  of  the 
county  court,  u  cartitied  transcript  of  his  dockci,  the  pleadings,  the  no- 
tice of  appeal  received,  and  the  undertaking  filed ;  and  when  the  appeal 
is  on  questions  of  law  alone,  the  statement  is  admitted  or  settled,  and 
justices  may  be  compelled  by  the  county  court  to  transmit  such  trans- 
cript and  papers,  and  may  be  fined  for  neglect  or  refusal  to  transmit  the 
same." 

Stat.  18.53,  230,  read :  "  Upon  receiving  the  notice  of  appeal,  and  the 
undertaking,  a.'i  required  in  the  next  section,  and  on  the  payment  of  the 
costs  of  the  action,  the  justice  shall  transmit  to  the  clerk  of  the  county 
court,  a  copy  ot  his  docket  in  the  case,  the  undertaking  filed,  and  the 
notice  of  appeal." 

Stat.  1851,  150,  read:  "Upon  receiving  the  notice  of  api>eal,  and  on 
X>ayment  of  his  fees,  and  fiting  an  undertaking,  as  required  in  the  next 
section,  the  iustice  shall  transmit  to  the  cldrk  of  the  county  court,  a 
copy  of  his  docket  in  the  case,  and  a  statement,  as  admitted  or  settled* 
and  the  noticd  of  appeal  received." 

5  Cal.  71, 89 ;  6  Cal.  287 ;  8  Cal.  517 ;  U  Cal.  17,  571. 

$  918*  ( ^  628. )  An  appeal  from  a  justice's  or  police  court 
is  not  effectual  for  any  purpose,  unless  an  underlaMng  bb 
filed,  with  two  or  more  sureties,  in  the  sum  of  one  hundred 
dollars,  for  the  payment  of  the  costs  on  the  appeal ;  or,  if  a 
stay  of  proceedings  be  claimed  in  a  sum  equal  to  twice  the 
amount  of  the  judgment,  including  costs,  when  the  judgment 
is  for  the  payment  of  money ;  or  twice  the  value  of  the  prop- 
erty, including  costs,  when  the  judgment  is  for  the  recovery 
of  specific  x>er8onal  property,  and  must  be  conditioned,  when 
the  action  is  for  the  recovery  of  money,  that  the  appellant  will 
pay  the  amount  of  the  judgment  appealed  fi*om  and  all  costs, 
if  the  appeal  be  withdrawn  or  dismissed,  or  the  amount  of 
any  judgment  and  all  costs  that  may  be  recovered  against  him 
in  the  action  in  the  county  court.  When  the  action  is  for  the 
recovery  of  specific  personal  property,  the  undertaking  must 
be  conditioned  that  the  appellant  will  pay  the  judgment  and 
costs  appealed  from,  and  obey  the  order  of  the  court  made 
therein,  if  the  appeal  be  wididrawn  or  dismissed,  or  any  judg- 
ment and  costs  that  may  be  recovered  ugainst  him  in  said 
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■otion  in  the  ooontr  coart,  uid  will  obejr  on;  order  made  hj 
tfaa  court  tlieieiii.  A  deposit  of  the  maount  of  the  Judgineat, 
including  &11  costa  appealed  from,  or  of  the  v^ne  of  tlie  jaop- 
erlf ,  iDClixUng  all  ooets  in  actions  for  the  recover;  of  speciflc 
psTBonal  property,  nitU  tlia  jusljco  or  judge,  ia  equivuleat  to 
Hm  filing  of  the  underlaihing ;  and  in  each  ca  -ea  tlio  jiutioe 
or  judge  mast  transmit  tbc  money  to  tlia  clerk  of  the  connty 
court,  to  be  l)y  him  paid  out  on  the  order  of  the  court.  The 
(dversG  party  may  eiecpt  to  the  RufBcjency  of  the  aureties 
witbiu  &TC  dayu  after  the  Qlio^  of  the  nndortakiiig,  and  ualeHg 
theyor  other  euretien  justify  before  the  justice  or j urfgc  liefore 
irhom  the  appeal  is  token,  witliin  five  days  thereafter,  upon 
notjoe  to  the  adverse  party,  to  the  amounts  stated  in  their 
■ffidtvits,  the  appeal  must  be  regarded  ad  if  no  such  under- 
taking luul  been  given. 
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Stat.  1853,  280,  read:  "An  appeal  from  a  jnstioe's  court  sliall  not  be 
effectual  for  any  purpose,  unless  an  nndertakin^;  be  filed  with  two  or 
m6re  sureties,  approved  by  the  justice,  in  a  sum  equal  to  twice  the 
amount  of  the  judgment  and  costs,  when  tbe  judgment  is  for  the  pay- 
ment of  money;  or  twice  the  value  of  the  proi>erty  added  to  twice  the 
amount  of  the  costs,  when  the  judgment  is  for  the  recovery  of  specific 
personal  property;  and  shall  be  to  the  effect  that  the  appellant  will  pay 
the  amount  of  the  judgment  appealed  from,  or  the  value  of  the  prop- 
erty specified  in  such  judgment,  as  the  case  may  be ;  provided,  the  judg- 
ment shall  be  affirmed  by  the  appellate  court,  together  with  the  costs 
on  the  appeal.  If  the  judgment  appealed  from  be  other  than  for  the 
recovery  of  money  or  specific  personal  property,  the  amount  of  the  un- 
dertaking on  appeal  to  stay  proceedings  sball  be  fixed  by  the  justice, 
and  shalfbe  to  tne  effect  that  the  appellant  will  pay  all  cost-s  on  appeal, 
and  all  damages  which  respondent  may  sustain  thereby ;  protfidea,  the 
judgment  appealed  from  be  affirmed." 

Stat.  1S51,  ISO,  read:  ''The  justice  shall  not  transmit  to  the  county 
court  a  copy  of  the  docket,  and  the  statement  and  notice  of  api)eal,  untu 
an  undertaking  be  filed  with  two  or  more  sufficient  sureties  thereon, 
in  the  sum  of  one  hundred  dollars  for  the  payment  of  the  costs ;  or  if  a 
stay  of  proceedings  be  claimed  in  a  sum  equal  to  twice  the  amount  of 
the  judgment,  for  the  payment  of  the  costs  and  the  judgment,  provided 
the  appeal  be  affirmed  by  the  county  court ;  or  if  affirmed  only  in  part, 
then  to  the  extent  in  which  it  may  be  affirmed. " 

9  Oal.  571:  32  Gal.  50. 

f  070.  ( $  629. )  If  an  execution  be  issned,  on  the  filing 
of  the  undertaking  staying  proceedings,  the  justice  or  judge 
must,  by  order,  direct  the  officer  to  stay  all  proceedings  on  the 
same.  Such  officer  must,  upon  payment  of  his  fees  for  ser- 
yices  rendered  on  the  execution,  thereupon  relinquish  all 
property  levied  upon  and  deliver  the  same  to  the  judgment 
debtor,  together  with  all  moneys  collected  from  sales  or  other- 
wise. If  his  fees  be  not  paid,  the  officer  may  retain  so  much 
of  the  propeiiy  or  proceeds  thereof  as  may  be  necessary  to 
pay  the  same. 

(  980.  ( $  367. )  Upon  an  appeal  heard  upon  a  statement 
of  the  case,  the  county  court  may  review  all  orders  affecting 
the  judgment  appealed  from,  and  may  set  aside  or  confirm,  or 
modify,  any  or  aU  of  the  proceedings  subsequent  to,  and 
dependent  upon,  such  judgment,  and  may,  if  necessary  or 
proper,  order  a  new  trial.  When  the  action  is  tried  anew,  on 
appeal,  the  trial  must  be  conducted,  in  all  respects,  as  trials 
in  the  district  court.  The  provisions  of  this  code  as  to  chang- 
ing the  place  of  trial,  and  all  the  provisions  as  to  trials  In  the 
district  court,  are  applicable  to  trials  on  appeal  in  the  coun^ 
court.  For  a  failure  to  prosecute  an  appeal,  or  unnecessary 
delay  in  bringing  it  to  a  hearing,  the  county  court,  aft^ 
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notice,  may  order  the  appeal  to  be  dismissed.  Judgments 
rendered  in  the  coi^nty  court  on  appeal  have  the  same  force 
and  effect,  and  may  be  enforced  in  the  same  manner,  as  judg- 
ments in  actions  commenced  in  the  district  court 

Stat.  ia>t.  66. 

8tat.  1851, 1 10,  read :  "  Upon  an  appeal,  the  ooor  t  may  review  all  orders 
affectiniT  the  iadgmant,  and  may  reverse,  affirm,  or  modi^  the  jndc- 
ment  appealed  from ;  and  may  set  aside,  or  coKfirm  or  modify  any  orail 
of  the  prooeedinffs  snbseqnent  to,  and  dependent  npon,  snob  jodfr- 
ment.  and  may,  if  necessary  or  proper^  order  a  new  triaL" 

8CaL517:  17CaI.67. 
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TITLE    XIV. 

OP  MISCELLANEOUS  PROVISIONS. 

CfiAraSB         I.     PBOCEEDINOS  against  joint  DEB70BS. 

n.  Offeb  of  the  defendant  to  COKPTtOlOaB. 

III.  Inspection  of  writings. 

lY.  Motions  and  ordebs. 

,  y.  Notices,  and  filing  and  sebvioe  of  papebs. 

VI.  Of  costs. 

VII.  General  pboyisions. 


CHAPTEB  I. 

PROCEEDINGS  AGAINST  JOINT  DEBTORS. 

Sbotion989.    Parties  not  STimmoned  in  action  on  Joint  contnct 

may  be  sanunoned  after  Judgment. 

990.  Summons  in  that  case,  what  to  contain,  and  how 

served. 

991.  Affidavit  to  accompany  summons. 

992.  Answer,  when  filed  and  what  it  may  contain. 

993.  What  constitute  the  pleadings  in  the  case. 

994.  issues,  how  tried.    Verdict,  what  to  be. 

$  989.  ( $  86S. )  When  a  judgment  is  recovered  against 
one  or  more  of  several  persons,  jointly  indebted  upon  an  obli- 
gation, by  proceeding,  as  provided  in  section  four  hundred 
and  fourteen,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  summoned 
to  show  cause  why  they  should  not  be  bound  by  the  judgment 
in  the  same  manner  as  though  they  had  been  originaUy  served 
with  the  summons. 
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^  fl^OO.  ( ^  369. )  The  Bammons,  as  provided  in  the  last 
voisfifm,  most  describe  the  judgment,  and  require  the  person 
ftumiaoned  to  show  cause  why  he  should  not  be  bound  by  it, 
&  «d  must  be  served  in  the  same  manner  and  returnable  within 
tk  3  Muuo  time  as  the  original  summons.  It  is  not  necessary 
tc  liw  »  uow  complaint. 

f  1idl«  ( $  370. )  The  summons  must  be  accompanied  by 
an  atlidavit  of  the  plaintiff,  his  agent,  representative  or  attor- 
ney, thai  I'iie  judgment,  or  some  part  thereof,  remains  unsat- 
isilea,  aiioi  oiust  specify  the  amount  due  thereon. 

^  if^^  f  ^  371. )  Upon  such  summons,  the  defendant  may 
answer  wi^lun  the  time  specified  therein,  denying  the  judg- 
ment or  setting  up  any  defence  which  may  have  arisen  subse- 
quently ;  Ok*  hB  may  deny  his  liability  on  the  obligation  upon 
which  the  Jalgment  was  recovered,  except  a  discharge  from 
such  liabili^j  by  the  statute  of  limitations. 

f  999.  ( ^  872. )  If  the  defendant,  in  his  answer,  deny  the 
jud|i:ment,  or  set  up  any  defence  which  may  have  arisen  sub- 
sequently, the  summons,  with  the  affidavit  annexed,  and  the 
answer,  constitute  the  written  allegations  in  the  case ;  if  he 
deny  his  liability  on  the  obligation  upon  which  the  judgment 
was  recovered,  a  copy  of  the  original  complaint  and  judgment, 
the  summons,  with  the  affidavit  annexed,  And  the  answer,  con- 
stitute such  written  allegations. 

^  994*  (  ^  373. ) '  The  issues  formed  may  be  tried  as  in  . 
other  cases;  but  when  the  defendant  denies,  in  his  answer, 
any  liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him  it  must  be  for  not 
exceeding  the  amount  remaining  unsatisfied  on  such  original 
judgment,  with  interest  thereon. 
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CHAPTEB  n. 

OFFER  OF  THE  DEFENDANT  TO  COMPROMISE. 

SsonoN  997.    Proceedings  on  offer  of  the  defendant  to  comptomiBe 
after  enit  brought. 

$  997.  ($  390.)  The  defendant  may,  at  any  time  before  the 
trial  or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  be  taken  against  him  for  the  sum  or  property,  or 
to  the  effect  therein  specified.  If  the  plaintiff  accept  the  offer, 
and  give  notice  thereof  within  five  days,  he  may  file  the  sum- 
mons, complaint  and  offer,  with  an  affidavit  of  notice  of  accept- 
ance, and  the  clerk  must  thereupon  enter  judgment  accord- 
ingly. If  the  notice  of  acceptance  be  not  given,  the  offer  is  to 
be  deemed  withdrawn,  and  cannot  be  given  in  evidence ;  and 
if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs,  but  must  pay  the  defendant's  costs  from 
ihe  time  of  the  offer. 

6C«L<i07;17CaLS62. 
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CHAPTER  m. 

INSPECTION  OF  WRITINGS, 

Sboiioh  1000.    A  party  may  demand  inspection  and  oojfft/t  •  bo<A, 

paper,  etc. 

^  1000.  (^  446.)  Any  conrt  in  which  an  action  is  pending, 
or  a  judge  thereof,  or  a  county  judge,  may,  upon  notice,  ccder 
either  party  to  give  to  the  other,  within  a  specified  time,  an  in- 
spection and  copy,  or  permission  to  take  a  copy,  of  any  book, 
document  or  paper,  in  his  possession  or  under  his  control,  con- 
taining evidence  relating  to  the  merits  of  the  action  or  the  de- 
fence therein.  If  compliance  with  the  order  be  refused,  the. 
court  may  exclude  the  book,  document  or  paper  from  being 
given  in  evidence ;  or  if  wanted  as  evidence  by  the  party  ap- 
plying, may  direct  the  jury  to  presume  it  to  be  ouch  as  he 
allies  it  to  bo ;  and  the  court  may  also  punish  the  party  refus- 
ing, for  a  contempt.  This  section  is  not  to  be  construed  to 
prevent  a  party  from  compelling  another  to  produce  books^ 
papers  or  documents  when  he  is  examined  as  a  witness* 

5C!al.»»:40OaL«a8. 
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CHAPTER  IV. 

MOTIONS  AND  ORDERS. 

8X0XXO2I 1C03.  Order  and  motion  defined. 

1Q04.  Motions  and  orders,  where  made. 

1005.  Notice  of  motion,  at  what  time  to  be  given, 

1C06.  Transfer  of  motions  and  orders  to  show  cause. 

1007.  Order  for  payment  of  money,  how  enforced. 

$  1003.  ($  515.)  Every  direction  q^  a  court  or  judge  made 
or  entered  in  writing,  and  not  included  in  a  judgment,  is 
denominated  ati  order.  An  application  for  an  order  is  a 
motion. 

12  Col.  440;  14  CaL  668;  aOCal.  530, 560. 

$  1004.  (^  516.)  Motions  must  be  made  in  the  county  in 
which  the  action  is  pending,  or  in  an  adjoining  couaty  in  the 
BBjne  Judicial  district.  Orders  made  out  of  court  may  be  made 
by  the  judge  of  the  court  in  any  part  of  the  state. 

Stat.  1851. 132,  read  "brought"  instMkd  of  "pending" 
32  CaL  656;  35  Cal.  091. 

$  1005.  (^  517.)  When  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given,  if  the  court  is  held  in  the  same  district 
with  both  parties,  five  days  before  the  time  appointed  for  the 
hearing;  otherwise  ten  days.  Wfien  the  notice  is  served  by 
m>ail  the  number  of  days  before  the  fiearing  must  be  increased 
one  day  for  every  twenty-five  miles  of  distance  between  IhepUtce 
of  deposit  and  the  place  of  service ;  such  increase,  ?unoeter, 
not  to  exceed  in  aU  ninety  days;  but  the  court,  or  judge,  or 
county  judge,  may  prescribe  a  shorter  time. 

Stat.  1853,  278. 

Stat.  1891, 132,  instead  of  the  last  sentence  read  "  bat  the  court  or  judge 
maj,  by  an  order  to  show  cause,  prescribe  a  shorter  time ; "  also  omitted 
the  words  in  UaUe$. 

22  Gal.  470;  30  CaL  123;  35  Oal.  480. 
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(  1006.  (^  518.)  When  a  notice  of  motion  is  giyen,  or  an 
order  to  show  cause  is  made  returnable  before  a  judge  out  of 
court,  and  at  the  time  fixed  for  the  motion,  or  on  the  return 
day  of  the  order,  the  judge  is  unawle  to  hear  the  parties,  the 
matter  may  be  transferred  by  his  order  to  some  other  judge, 
before  whom  it  might  originally  have  been  brought. 

^  1007.  (N.  S.)  Wheneyer  an  order  for  the  payment  of  a 
sum  of  money  is  made  by  a  court,  pursuant  to  the  provisions 
of  this  code,  it  may  be  enforced  by  execution  in  th&  same  man- 
ner as  if  it  were  a  juifgment. 

o.  o.  p. 
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CHAPTER  V. 

NOTICES,  AND  FILING  AND  SEBTICE  OP  PAPEBS. 

Ssoztcur  1010.  Notices  and  papers,  bow  served. 

1011.  When  and  how  served. 

101*2.  Service  by  mail,  when. 

1013.  Service  by  mail,  how. 

lOU.  Appearance.    Notices  after  appearance. 

1016.  Service  on  non-residents.    Where  a  party  has  an  At- 
tomey,  service  shall  be  on  snch  attorney. 

1016.  Preceding  provisions  not  to  apply  to  proceeding  to 

bring  party  into  contempt. 

1017.  Service  by  telegraph. 

^  1010.  ($  519.)  Notices  must  be  in  writing,  and  notices  and 
other  papers  may  be  sdrved  upon  the  party  or  attorney  in  the 
manner  prescribed  in  this  chapter,  when  not  otherwise  pro- 
vided by  this  code. 

Stat.  1851,  133,  read :  "  Written  notiees  and  other  papers,  when  re- 
quired to  be  served  on  the  party  or  an  attorney,  shall  be  served  in  the 
manner  prescribed  in  the  next  three  sections,  when  not  otherwise  jnto~ 
yided ;  bat  nothinar  in  this  title  shall  be  applicable  to  original  or  final 
process,  or  any  proceedings  to  bring  a  party  into  contempt." 

(.  1011.  (^  520.)  The  service  may  be  personal,  by  delivery 
to  the  party  or  attorney  on  whom  the  service  is  required  to  be 
made,  or  it  may  be  as  fuUpws : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  notice  or  other  papers  with  his 
clerk  therein,  or  with  a  person  having  charge  thereof ;  or  when 
there  is  no  person  in  the  office,  by  leaving  them,  between  the 
hours  of  eight  in  the  morning  and  six  in  the  afternoon,  in  a 
conspicuous  place  in  the  office ;  or  if  it  be  not  open  so  as  to 
admit  of  such  service,  then  by  leaving  them  at  the  attorney's 
residence,  with  some  person  of  suitable  age  and*  discretion ; 
and  if  his  residence  be  not  known,  then  by  putting  the  same, 
inclosed  in  an  envelope,  into  the  post-office,  directed  to  such 
attorney. 
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2.  If  upon  a  party,  it  may  be  made  by  leaying  the  notice  cr 
other  paper  at  his  residence,  between  the  hours  of  eight  in  tho 
morning  and  six  in  the  evening,  with  some  person  of  suitable 
age  and  discretion ;  and  if  his  residence  be  not  known,  by 
patting  the  same,  inclosed  in  an  enyelop,  into  the  post-office, 
directed  to  such  party. 

6  Cal.  55 :  22  Cal.  650 ;  28  Cal.  151 ;  32  Cal.  475 ;  S4  Cal.  6iO ;  35  Cal.  184 

$  lOl^  ($  521.)  Serrice  by  mail  may  be  made,  where  the 
person  making  the  service,  and  the  person  on  whom  it  is  to  be 
made,  reside  in  different  places,  between  which  there  is  a  reg- 
ular communication  by  mail. 

30CaL82;  35  Cal.  186. 

^  1018.  (^  522.)  In  case  of  service  by  mail  the  notice  or 
other  paper  must  be  deposited  in  the  post-office  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his  place  of  residence 
and  the  postage  paid.  The  service  is  complete  at  the  time  of 
the  deposit,  but  if  within  a  given  number  of  days  after  such 
service  a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the 
adverse  party,  the  time  within  which  such  right  may  be  exer- 
cised or  act  be  done,  is  extended  one  day  for  every  twenty-five 
miles  distance  between  the  place  of  deposit  and  the  place  of 
address,  such  extension,  however,  not  to  exceed  ninety  days 
in  an. 

Stat.  1861,  497,  read:  "In  case  of  service  by  mail,  the  notice,  or  other 
paper,  shall  be  deposited  in  the  post-office,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  place  of  residence,  and  the  postage  paid. 
Asd  in  anach  case,  the  'Ame  of  service  shall  be  increased  onedav  for  every 
twenty-five  miles  distance  between  the  place  of  deposit  and  tno  place  of 
address ;  provided,  that  service  in  any  case  shall  be  deemed  complete  at 
the  end  ox  ninety  days  from  the  date  of  its  deiwsit  in  the  post-office." 

Stat.  1851, 133,  same  as  stat.  1861,  inserting  "twenty"  instead  of  "twenty- 
five  ; "  also  omitting  the  proviso. 

23Cal.lS2. 

^  1014.  ($  523.)  A  defendant  appears  in  an  action  when  he 
answers,  demurs  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appearance 
for  him.  After  appearance,  a  defendant  or  his  attorney  is  en- 
titled to  notice  of  all  subsequent  proceedings  of  which  notice 
is  required  to  be  given.  But  where  a  defendant  has  not  ap- 
peared, service  of  notice  or  papers  need  not  be  made  upon  him 
unless  he  is  imprisoned  for  want  of  bail. 
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4  Cal.  120;  8  Cal.  339;  13  Cal.  SSB;  16 CaL  160;  27  Cal.  297;  28 Gal.  649;  29 
Gal.  147;  3D  Cal.  439. 

Appearance  by  attorney :  4  Cal.  2S0 ;  13  OaL  191 ;  17  Cal.  431 ;  21  Cal.  fil : 
30  Cal.  1J2. 

$  1015.  ($  524.)  When  a  plamtiff  or  a  defendant,  who  had 
appeared,  resides  ont  of  the  state,  and  has  no  attorney  in  the 
action  or  proceeding,  the  serrice  may  he  made  on  the  clerk  for 
him.  But  in  all  cases  where  a  party  has  an  attorney  in  the 
action  or  proceeding,  the  service  of  papers,  when  required, 
must  be  upon  the  attorney  instead  of  the  party,  except  of  sub- 
poenas, of  writs  and  other  process  issued  in  the  suit,  and  of 
papers  to  bring  him  into  contempt 

$  1016.  (^  519.)  The  foregoing  provisions  of  this  chapter 
do  not  apply  to  the  service  of  a  summons  or  other  process,  or 
of  any  paper  to  bring  a  party  into  contempt. 

vide  note  to  §  101  J,  supra. 

^  1017.  Any  summonSt  writ  or  order,  in  any  civil  suit  or 
proceeding,  and  all  other  papers  requiring  service,  may  be 
transmitted  by  telegraph  for  service  in  any  place,  and  the  tele- 
graphic copy  of  such  writ,  or  order,  or  paper,  so  transmitted, 
may  bo  served  or  executed  by  the  officer  or  person  to  whom  it 
is  sent  for  that  purpose,  and  returned  by  him,  if  any  return 
be  requisite,  in  the  same  manner,  and  with  the  same  force  and 
effect,  iu  all  rc8X)ects,  as  the  original  thereof  might  be  if  de- 
livered to  him,  and  the  officer  or  pei^n  serving  or  executing 
the  same  has  the  same  authority,  and  is  subject  to  the  same 
liabilities,  as  if  the  copy  were  the  original.  The  original,  when 
a  writ  or  order,  must  also  bo  filed  in  the  court  from  which  it 
was  issued,  and  a  certified  copy  thereof  must  be  preserved  in 
tho  telegraph  office  from  which  it  was  sent.  In  sending  it, 
either  tho  original  or  the  certified  copy  may  be  used  by  the 
operator  for  that  purpose.  Whenever  any  document  to  bo  sent 
by  telegraph  bears  a  seal,  cither  private  or  official,  it  is  not 
necessary  for  the  operator,  in  sending  the  same,  to  telegraph  a 
description  of  the  seal,  or  any  words  or  device  thereon,  but  the 
same  may  bo  expressed  in  the  telegraphic  copy  by  the  letters 
*'  L.  S.,"  or  by  the  word  '♦  seal." 

SUt.  1862,  292.  Sg  17  and  18. 
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CHAPTEE  VI. 

OF  COSTS. 

BBonoN  1021.    Oompengation  of  attorneys.    Costs  to  pvrtlefl 

1022.  When  allowed,  of  course,  to  the  plaintiff. 

1023.  Several  actions  brought  on  a  single  cause  of -action 

can  carry  costs  in  but  one. 

1024.  Defendant's  cor  j  must  be  allowed,  of  course^  in 

certain  cases. 

1025.  GostSk  when  in  the  discretion  of  the  court. 

1026.  When  the  several  defendants  are  not  united  in  in- 

terest, costs  may  bo  severed. 

1027.  Costs  of  appeal  discretionary  with  the  court,  in  cer- 

tain cases. 

1028.  Beferee's  fees. 

1029.  Continuance,  costs  may  be  imposed  as  condition  ot 

1030.  Costs  when  a  tender  is  made  before  suit  brought. 

1031.  Costs  in  action  by  or  against  an  administrator,  etc. 

1032.  Costs  in  a  review  other  than  by  appeaL 

1033.  Filing  of,  and  affidavit,  to  bill  of  costs. 

1034.  Costs  on  appeal,  how  claimed  and  recovered. 

1035.  Interest  and  costs  must  be  included  by  the  derk  in 

the  Judgment. 

1036.  When  plaintiff  is  a  non-resident  or  foreign  corpor- 

ation,  defendant  may  reqxdre  security  for  costs. 

1037.  If  snch  security  be  not  given^  the  action  may  bedis- 

missed. 

1038.  Costs  when  state  is  a  party. 

1039.  Cosis  when  county  is  a  party. 

^  loai«  (^  494.)  The  measure  and  mode  of  compensation 
of  attorneys  and  counsellors  at  law  is  left  to  the  agreement, 
express  or  implied,  of  the  parties ;  but  parties  to  actions  or 
proceedings  are  entitled  to  costs  and  disbursments,  as  herein- 
after provided. 

Stat.  185't,  2!M),  substituted  for  the  last  clause,  the  words:  "  But  there 
shall  be  allowed  to  the  prevailing  partv  in  any  action  in  the  supreme 
court,  district  courts,  superior  court  of  tbe  <  ity  of  Ban  Francisco,  and 
county  courts,  his  costs  and  necessary  disbursements  in  the  action  or 
special  prooeeding  in  the  nature  of  the  action." 


$$  loaa^oaa  costs.  84^ 

Stat.  1853, 277,  substitnted  for  the  last  clause,  the  words :  "  But  there 
shall  be  allowed  to  the  prevailing  party  in  any  action  in  the  supreme 
court,  district  courts,  or  superior  court  of  the  city  of  San  Francisco,  and 
in  all  actions  originally  instituted  in  the  county  courts,  certain  sums  by 
way  of  indemnity  for  his  expenses  in  the  action,  or  special  proceedings 
in  the  nature  of  an  action,  which  allowances  are  in  this  act  termed 
costs." 

Stat.  ISSl,  12S,  was  same  as  stat.  185],  omitting  the  words  "in  any  action 
in  the  supreme  court,  district  courts  or  superior  court  of  the  city  of  San 
Francisco,  and  in  all  actions  originally  instituted  in  the  county  courts.** 

I  Cal.  331 ;  2  Cal.  507 :  3  Cal.  108 ;  5  Cal.  417,  492;  U  Cal.  103;  29  Cal.  281; 

36  Cal.  230. 

(  lOaJS.  (^  495.)  OostB  are  allowed,  of  course,  to  the  plain- 
tiff,  upon  a  judgment  in  his  favor,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  real  property, 

2.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty,  where  the  value  of  the  property  amounts  to  three  hun- 
dred dollars  or  over ;  such  value  shidl  be  determined  by  the 
jury,  court  or  referee  by  whom  the  action  is  tried. 

3.  In  an  action  for  the  recovery  of  money  or  damages,  when 
plaintiff  recovers  three  hundred  dollars  or  over,  j 

4.  In  a  special  proceeding. 

5.  In  an  action  which  involves  the  title  or  possession  of  real 
estate,  or  the  legality  of  any  tax,  impost,  assessment,  toll  or 
mimicipal  fine. 

Stat.  1869-70, 65,  added  to  subdivision  4  the  words  "in  the  nature  of 
an  action." 

Stat.  1865-66, 847,  added  to  subdivision  4  the  words  added  thereto  by 
stat.  186^70;  omitted  subdivision  5;  read  "when,"  instead  of  "where,** 
in  subdivision  2 ;  also,  "  where  "  for  "  when,"  in  subdivision  3. 

Stat.  18.')3, 278,  was  same  as  stat.  1865-66,  inserting  "  two  hundred,"  in- 
stead of  "  three  hundred,"  in  subdivisions  2  and  3. 

Stat.  1851, 129,  was  same  as  stat.  1858,  but  read  "  over  two  hundred  dol- 
lars," instead  of  "  two  hundred  dollars  or  over,"  in  subdivisions  2  and  3 

Bub-division  1 :  10  Cal.  217 ;  30  Cal.  547. 

Sub-division  2:  5  Cal.  267 ;  23  Cal.  31. 

Sub-division  S:  6  CaL  286. 

$  10S8.  ($  496.)  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange  or  other 
instrument  in  writing,  or  in  any  other  case  for  the  same  cause 
of  action,  against  several  parties  who  might  have  been  joined 
as  defendants  in  the  same  action,  no  costs  can  be  allowed  to 
the  plaintiff  in  more  than  one  of  such  actions,  which  may  be 
at  his  election,  if  the  party  proceeded  against  in  the  other 
actions  were,  at  the  commencement  of  the  previous  action. 
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openly  within  this  state ;  but  the  disbursements  of  the  plaintiff 
must  be  allowed  to  him  in  each  action. 
ftCftl.  61;  18Cal.  2ia 

^  1094.  (^  497.)  Costs  must  be  allowed,  of  course,  to  the 
defendant,  upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty>two,  and  in  special 
proceedings. 

Btftt.  1851, 129,  added  the  words  "  in  the  nature  of  an  action." 

^  10$85.  ($  408.)  In  other  actions  than  those  mentioned  in 
section  ten  hundred  and  twenty-two,  costs  may  be  allowed  or 
not,  and,  if  allowed,  may  be  apportioned  between  tlio  parties, 
on  the  same  or  adverse  sides,  in  the  discretion' of  the  court; 
but  no  costs  can  be  allowed  in  an  action  for  the  recovery  of 
money  or  damages  when  the  plaintiff  recovers  less  than  three 
hundred  dollars,  nor  in  an  action  to  recover  the  possession  of 
personal  property,  when  the  value  of  the  property  is  less  than 
three  hundred  dollars. 

Stat.  1665-«6, 847. 

Stat.  1851, 129,  read  "  two  hnndrad,  instead  of  "three  hundred." 

6GU.286;  nCal.S36-39:  25GaL2B2;  28  Cal.561;  35 Gal.  148;  3DCaU667; 
«»CaL294. 

^  1026„  ($  499.)  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two,  not 
united  in  interest,  and  making  separate  defences  by  separate 
answers,  and  plaintiff  fails  to  recover  judgment  against  all,  the 
court  must  award  costs  to  such  of  the  defendants  as  have  judg- 
ment in  their  favor. 

^  1097.  (^  500.)  In  the  following  cases,  the  costs  of  appeal 
is  in  the  discretion  of  the  court : 

1.  When  a  new  trial  is  ordered. 

2.  When  a  judgment  is  modified. 

lOaLSl:  2  Cal.  230;  11  Cal.  341;  13  Cal.58;  18  CaL  689;  34€aL^5frr28 
OaL  129;  30  Cal.  458. 

$  10^.  (§  504.)  The  fees  of  referees  are  five  dollars  to 
each  for  every  day  spent  in  the  business  of  the  reference ;  but 
the  parties  may  agree,  in  writing,  upon  any  other  rate  of  com- 
pensation, and  thereupon  such  rate  shall  be  allowed. 
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$  10$80.  ($  505.)  When  on  application  is  made  to  a  conrtor 
referee  to  postpone  a  trial,  the  payment  of  costs  occasioned  by 
the  postponement  may  be  imposed,  in  the  discretion  of  tlie 
conrt  or  referee,  as  a  condition  of  granting  the  same. 

Stat.  1855,  251. 

Stat.  1851.  130,  read  "  to  the  adveno  iM^ty  of  a  sam  not  ezoeedins 
twenty  dollars,  besides  the  fees  of  witnesses,"  instead  of  "  costs  occaa- 
ioQcd  by  the  postponement,"  also  omitted  "in  the  discretion  of  the 
court  or  referee." 

$  1080.  ($  506.)  When,  in  an  action  for  the  recovery  of 
money  only,  the  defendant  alleges  in  his  answer  that  before 
the  commencement  of  tho  action  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon  de- 
posits in  court  for  tho  plaintiff  the  amount  so  tendered,  and 
tlie  allegation  be  found  to  be  true,  the  plaintiff  cannot  reooyer 
costs,  but  must  pay  costs  to  the  defendant. 

25  Cal.  502 ;  28  Cal.  238 ;  32  Cal.  168. 

^  1031.  (^  507.)  In  an  action  prosecuted  or  defended  bj  an 
executor,  administrator,  trustee  of  express  trust,  or  a  person 
expressly  authorized  by  statute,  costs  may  be  recovered  as  in 
action  by  and  against  a  person  prosecuting  or  defending  in  his 
own  right ;  but  such  costs  must  by  the  judgment,  be  made 
chargeable  only  upon  the  estate,  fund  or  -paTty  represented, 
unless  the  court  directs  the  same  to  be  paid  by  the  plaintiff  or 
defendant,  personally,  for  mismanagement  or  bad  faith  in  the 
action  or  defence. 

6  Cal.  169. 

$  1039.  (^  508.)  When  the  decision  of  a  court  of  inferior 
jurisdiction  in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  than  by 
appeal,  the  same  costs  must  be  allowed  as  in  cases  on  appeal, 
and  may  be  collected  by  execution,  or  in  such  manner  as  the 
court  may  direct,  according  to  the  nature  of  the  case. 

$  1033.  ($  510. )  The  party  in  whose  favor  judgment  is  ren- 
dered, and  who  claims  his  costs,  must  deliver  to  the  clerk  of 
the  court,  within  two  days  after  the  verdict  or  decision  of  the 
court,  a  memorandum  of  the  items  of  his  costs  and  necessary 
disbursements  in  the  action  or  proceeding,  which  memoran- 


diunmnBtbeTenfledbjtbeoathof  the  pari;  or  hia  attorney, 
stating  that  the  items  are  correct,  and  that  the  dubnrBemeDia 
have  been  necewarily  mcmred  In  Om  action  or  proceeding, 
sut.  less.  ail. 


tCiLlU;  llCal.MI:  UCol.wa;  21  CtLlUi  »C>I.Kti  WCtl.iU. 

f  1031.  ($6G5.)  'WheneTercoBtaareaVBrdedloapBrtybyan 
appellate  conrt,  if  he  claimB  Bach  coats,  he  must,  vitbin  tkirly 
dayg  after  ttie  remittitur  U  filed  irith  the  clerk  below,  deliver 
to  aecb  clerk  a  memoraDdnm  of  hiacoats,  leriAed  as  prescribed 
by  the  preceding  section,  and  thereafter  he  may  have  an  eie- 
cntlon  therefor  aa  npon  a  judgment. 


f  1035.  (4  511.)  The  clerk  muat  include  in  the  judgment 
entered  up  by  liim,  any  intereat  on  the  Tardiot  or  decision  of 
the  court,  from  the  time  it  was  rendered  or  made,  and  the 
costs,  it  the  same  haT«  been  taxed  or  ascertained ;  and  ho  mast, 
within  two  days  after  the  same  are  taicd  or  ascertained,  if  not 
incladed  in  the  jadgment,  insert  the  same  in  a  blanh,  left  in 
the  Judgment  for  that  purpose,  and  must  make  u  similar  inser- 
tioa  of  the  costs  in  the  copies  and  docket  of  the  judgment. 
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$  1086.  ($  512.)  When  the  pMntiff  in  an  action  resides  <mt 
of  the  state,  or  is  a  foreign  corporation,  security  for  the  costs 
and  charges,  which  may  be  awarded  against  such  plaintiff,  may 
be  required  by  the  defendant.  When  required,  all  proceedings 
in  the  action  must  be  stayed  until  an  undertaking,  executed  by 
two  or  more  persons,  is  filed  with  the  clerk,  to  the  effect  that 
they  will  pay  such  costs  and  charges  as  may  be  awarded  against 
the  plainti£f  by  judgment,  or  in  the  progress  of  the  action,  not 
exceeding  the  sum  of  three  hundred  dollars.  A  new  or  an  ad- 
ditional undertaking  may  be  ordered  by  the  court  or  judge, 
upon  proof  that  the  original  undertaking  is  insufficient  secu- 
rity, and  proceedings  in  the  action  stayed  until  such  new  or 
additional  undertaking  is  executed  and  filed. 

19  Oal.  17. 

• 

$  1087.  (^  514.)  After  the  lapse  of  thirty  days  from  the 
service  of  notice  that  security  is  required,  or  of  an  order  for 
new  or  additional  security,  upon  proof  thereof,  and  that  no 
undertaking  as  required  has  been  filed,  the  court  or  jadge  may 
order  the  action  to  be  dismissed. 

^  1088.  (N.  S.)  When  the  state  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  state  treasury. 

$  1039.  (N.  S.)  When  a  county  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 
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CHAPTER  VII. 

GENERAL  PROVISIONS. 

SEonON  1045  Lost  papers,  how  suppliea. 

lOiC.  Papers  without  the  title  of  the  action,  or  with  -de- 
fective title,  may  bo  valid. 

1047.  Successive  actions  on  the  same  contract,  etc. 

1048.  Consolidation  of  several  actions  into  one. 

1049.  Actions,  when  deemed  pending. 

1050.  Actions  to  determine  adverse  claims,  and  bynureties. 

1051.  Testimony,  when  to  be  taken  by  the  clerk. 

1052.  The  clerk  must  keep  a  regiatt* r  of  actions. 

1053.  Two  of  three  referees,  etc.,  may  do  any  act. 

1054.  The  time  within  which  an  act  is  to  be  done -maybe 

extended. 

1055.  Actions  against  a  sheriff  for  official  acts. 

1056.  Actions  may  be  prosecuted  in  the  Spanish  language 

in  certain  counties. 
X057.    Undertaking)  mentioned  tn  this  code,  requisites  of. 
1058.    People  of  state  not  required  to  give  bonds  when  state 

is  a  party. 

f  1045.  ^N.  S.)  If  an  original  pleading  or  paper  be  lost,  the 
court  may  authorize  a  copy  thereof  to  be  filed  and  used  instead 
of  the  original. 

$  104b6.  ($  531.)  An  affidavit,  notice  or  other  paper,  without 
the  title  of  the  action  or  proceeding  in  which  it  is  made,  or. 
with  a  defective  title,  is  as  valid  and  effectual  for  any  purpose 
as  if  duly  entitled,  if  it  intelligibly  refer  to  such  action  or  pro- 
oeeding. 

SGal.M. 

$  1047»  ($525.)  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the  former 
action,  a  new  cause  of  action  arises  therefrom. 

$1048.  ($526.)  Whenever  two  or  more  actions  are  pending 
at  one  time  between  the  same  parties  and  in  the  same  court, 
upon  causes  of  action  which  might  have  been  joined,  the  court 
may  order  the  actions  to  be  consolidated. 


^  1049-1054  GENEBAJi  PB0VISI0N8.  jM8 

(  1049.  (N.  S.)  An  action  is  deemed  to  be  pending  from 
the  time  of  its  commencement  nntil  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal  has  passed,  unless 
the  judgment  is  sooner  satisfied. 

^  1050.  ($  527.)  An  action  may  be  brought  by  one  person 
against  another  for  the  purpose  of  determining  an  adyerse 
claim,  which  the  latter  makes  against  the  former  for  money  or 
property  upon  an  alleged  obligation ;  and  also  against  two  or 
more  persons,  for  the  purpose  of  compelling  one  to  satisfy  a 
debt  due  to  the  other,  for  which  plaintiff  is  bound  as  a  surety. 

5  Col.  82 ;  13  GaL  596 ;  24  Gal.  196. 

$  1051.  ($  633.)  On  the  trial  of  an  action  in  a  court  of  re- 
cord, if  there  is  no  short  hand  reporter  of  the  court  in  attend' 
ance,  either  party  may  require  the  clerk  to  take  down  the  testi- 
mony in  writing. 

Stat.  1854,  73,  g  73. 

1  Cal.  462,  470 ;  2  Col.  54, 161 ;  14  Cal.  38. 

$  1053.  ($  528.)  The  clerk  must  keep  among  the  records  of 
the.  court  a  register  of  actions.  He  must  enter  therein  the  title 
of  the  action,  with  brief  notes  under  it,  from  time  to  time,  of 
all  papers  filed  and  proceedings  had  therein. 

$  1053.  ($  529.)  When  there  are  three  referees,  or  three 
arbitrators,  all  must  meet,  but  two  of  them  may  do  any  act 
whi^^h  might  be  done  by  all. 

$  1054.  (}  530.)  When  the  act  to  be  done  relates  to  the 
pleadings  la  the  action,  or  the  undertakings  to  be  filed,  or  the 
jastification  of  sureties,  or  the  service  of  notices,  other  than  of 
appeal,  the  time  allowed  by  this  code  may,  before  the  time  ex- 
pires, be  extended,  upon  good  cause  shown,  by  the  court  in 
which  the  action  is  pending,  or  the  judge  thereof,  but  such  ex- 
tension cannot  exceed  twenty  days. 

Stat.  1861. 591,  read :  "  The  time  within  which  an  ao(  is  to  be  done,  ai 
provided  in  this  act,  shall  be  computed  by  excludins  the  first  day,  and 
mcluding  the  last;  if  the  last  day  be  Sunday,  it  shall  be  excluded. 
When  the  act  to  be  done  relates  to  the  pleadings  in  the  action,  or  the 
undertakings  to  be  filed,  or  the  justification  of  sureties,  or  the  serrice 
of  notices,  other  than  of  appeal,  or  the  preiMration  of  statements,  or  of 
bills  of  exceptions,  or  of  amenmnents  thereto,  the  time  allowed  by  this 
act  may  be  extended,  upon  good  cause  shown,  by  the  court  in  which  the 
aotic  n  is  pending,  or  the  juag«  thereof,  or  in  the  absence  of  such  judge 
from  the  county  in  which  the  action  is  pending,  by  the  county  judge ; 
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S       bat  BQoh  extension  shall  not  exceed  thirty  days  beyond  the  time  pre- 
4        wribed  by  this  sot,  without  the  consent  of  the  sdyerse  party." 

Stat.  1891, 104,  read :  "  The  time  within  which  an  act  is  to  be  done,  as 
provided  in  this  act,  shall  be  computed  by  exdudinsr  the  first  day  and 
mdndiny  the  lastw   If  the  last  day  be  Sunday,  it  shall  be  excluded." 

27  Cal.  108. 

$  1055.  (^  645.)  If  m  action  is  brought  against  a  sheriff  for 
an  act  done  by  virtae  of  bis  office,  and  he  give  written  notice 
tiiereof  to  the  sureties  on  any  bond  of  indemniiy  received  by 
him,  the  judgment  recovered  therein  is  conclnsiye  evidence  of 
his  right  to  recover  against  such  sureties ;  and  the  court,  or 
judge  in  vacation,  may,  on  motion,  upon  notice  of  five  days, 
order  judgment  to  be  entered  up  against  them  for  the  amount 
■o  recovered,  including  costs. 

81CaL438;aBCaLlM. 

f  1056.  ($  646.)  In  the  counties  of  Monterey,  San  Lnis 
Obispo,  Santa  Barbara,  Los  Angeles  and  San  Diego,  if  the  de- 
fendant requires  it,  a  copy  of  the  summons  or  other  process  in 
the  Spanish  language  must  be  delivered  to  him;  and  in  the 
counties  of  Santa  Barbara,  San  Luis  ObfBpo,  Los  Angeles,  San 
Di^o  and  Monterey,  with  the  consent  of  both  parties,  the  pro- 
cess, pleadings  and  other  proceedings  in  a  cause,  may  be  in  the 
Spanish  language. 

Stat.  1862,  fiS7,  inserted  the  words  "  it  shall  be  the  duty  of  the  oAoer 
to  give  tbe  defendant,  in  a  civil  action^  if  said  defendant  shall  require 
H'Mnsteadof  "if  the  defendant  requires  it:"  also  omitted  the  words 
**  must  be  delivered  to  him ; "  alt^  inserted  "  it  shail  be  lawful "  between 
"Monterey  "and  "with  the  consent;"  also  "to  have"  between  "both 
parties"  Mid  "tiie  process;  "  also  omitted  the  words  "may  be." 

Stat.  1857,  29,  was  same  as  stat.  1862.  adding  the  counties  of  Santa 
Olara,  Santa  Cruz  and  Contra  Costa  in  the  first  clause ;  and  Santa  Cruz 
in  the  last  clause. 

Stat.  1851, 192,  was  same  as  stat.  1857,  omitting  from  the  last  clause 
thereof,  Monterey,  and  Santa  Cruz;  also  prefixing  the  words  "  whenever 
a  summons  or  other  process,  is  served  upon  a  party  who  is  unable  to  read, 
or  who  does  not  understand  the  English  language,  it  shall  be  the  duto 
of  the  officer  making  the  service  to  explain  to  such  party,  the  nature  mt 
the  summons,  or  other  process." 

f  1057.  (^  650.)  In  all  cases  where  an  undertaking  with 
sureties  is  required  by  the  provisions  of  this  code,  the  officer 
taking  the  same  must  require  the  sureties  to  accompany  it  with 
an  affidavit  that  they  are  each  residents  and  householders  or 
freeholders  voUihin  the  state,  and  are  ea^ch  worth  the  sum  speci- 
fied in  the  undertaking,  over  and  above  all  their  just  debts  and 
liibilities,  exclusive  of  properly  exempt  from  execution ;  but 
C.  0.  p.— 80 
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when  the  amount  specified  in  the  nndertftking  exceeds  three 
thousand  dollars,  and  there  are  more  than  two  sureties  there- 
on, they  may  state  in  their  affidavits  that  they  are  severally 
worth  amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  amount  be  equivalent  to  that  of  two  sufSoient  sure- 
ties. 

Stat.  1854, 71,  9  62.  read  "the  judge,  jnstioe, -clerk  or  other  officer "  in- 
stead  of  "  the  officer." 

Applied  to  gaardiana  hy  II1809. 

2  Col.  562;  7  Gal.  514 ;  13  Gal.  606;  28  Cal.  12. 

^  1058»  In  any  eivil  action  or  proceeding  wherein  the 
state  or  the  people  of  the  state  is  a  party  plaintiff,  or  any  state 
officer,  in  his  official  capacity  or  on  behalf  of  the  state,  or  any 
county,  city  or  town,  is  a  party  plaintiff  or  defendant,  no  bond, 
written  undertaking  or  security  can  be  requir«d  of  the  state  or 
the  people  thereof,  or  any  officer  thereof,  or  of  any  county, 
city  or  town ;  but  on  complying  with  the  other  provisions  of 
this  code,  the  state  or  the  people  thereof,  or  any  state  officer 
acting  in  his  official  capacity,  have  the  same  rights,  remedies 
and  benefits  as  if  the  bond,  undertaking  or  security  were  given 
and  approved  as  required  by  this  code. 

Fide  Stat.  1863-64, 261. 
Also  Stat.  1856, 26i 
Also  Stat.  1839, 22a. 
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PRELIMINARY  PROVISIONS. 

SsciiOH  1063.    Parties,  how  designated. 

1064.    Judgaunt  and  order  same  meaning  as  in  ciyil  actions. 

$  1063.  The  party  prosecuting  a  special  proceeding  may 
he  known  as  the  ph&intiff,  and  the  adyerse  party,  as  the  defend- 
ant. 

ndeidos. 

^  1064*  A  judgment  in  a  special  proceeding  is  the  final  de- 
termination of  the  rights  of  the  psurties  therein.  The  defini- 
tions of  a  motion  and  an  order  in  a  ciyil  action  are  applicable 
to  similar  acts  in  a  specifil  proceeding. 

Vide  SI  577-lMtt. 
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ChAPTEB  I.     WbIT  of  BEyiEW. 

If.    Wbit  of  mandate. 
m.    Wbit  of  pbohibition. 
IV.    Wbits  of  BEyiEw,  mandate  and  prohibition 

MAT  ISSUE  AND  BE  HEABD  AT  CHASIBEBS. 
V.     HVLBS  OF  PBACnCE  AND  APPEALS. 


353  WBTTS  OF  BSnEW.  ff  1067-1068 


CHAPTER  I. 

WRIT  OF  REVIEW. 

Bacxfloxr  1067.  Writ  of  xeview  defined. 

1066.  vnien  and  by  -what  courts  granted. 

1069.  Application  for,  how  mads. 

lOTO.  The  writ  to  be  directed  to  th^ inferior iribonal, -etc. 

1071.  Contents  of  the  writ. 

1073.  Proceedings  in  inferior  court  may  be  stayed,  or  not. 

1073.  Service  of  the  writ. 

107i,  The  review  under  the  writ,  extent  of. 

1075.  A  defective  return  of  the  writ  may  be  perfected. 

Hearing  and  Judgment. 

1076.  Oopy  of  Judgment  must  be  sent  to  the  inferior  tti- 

bunal. 
107T.    Judgment  roIU^ 

$  1067.  ($  455.)  The  writ  of  certiorari  must  hereafter  he 
known  as  the  writ  of  review. 

Stat.  1851,  U3,  read  "may  be  denominated." 

(  1068.  (^  456.)  A  writ  of  review  may  be  granted  by  any 
court,  except  a  polioe  ox  justice's  court,  when  an  inferior  tri- 
bunal, board  or  officer,  exercising  judicial  functions,  has  ex- 
ceeded the  jurisdiction  of  such  tribunal,  board  or  officer,  and 
there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any  plain, 
speedy  and  adequate  remedy. 

Stat.  1851, 123,  read:  "This  writ  may  be  granted  on  application,  by 
any  court  of  thifl  state,  except  a  justice's,  recorder's,  or  mayor's  court : 
the  writ  shall  be  granted  in  all  cases  when  an  inferior  tribunal,  board  or 
officer,  exercising  judicial  functions,  has  exceeded  the  jurisdiction  of 
such  tribunal,  tHMud  or  officer,  and  there  is  no  appeal,  nor  in  the  judg- 
ment of  the  court,  any  plain,  speedy  and  adequate  remedy." 

1  Gal.  152. 181;  2  Cal.  263;  4  Cal.  185;  5  Gal.  476;  7  Gal.  113,  244;  8  Gal.  58; 
10  Gal.  S^6;  U  Gal.  479;  18  Gal.  49;  19  Gal.  78;  21  CaL  166;  22  Gal.  465;  23 
Gal.  492;  25 Gal.  94;  28 Gal.  115;  30 Gal.  S8;  85 GaL  269;  38  Gal.  570;  40  GaL 
344, 479,  481,  612. 

As  to  jurisdiction,  see  %%  43, 57,  and  8& 
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$  1069.  ($  457.)  The  application  must  be  made  on  affiadavit 
by  the  party  beneficially  interested,  and  the  court  may  require 
a  notice  of  the  application  to  be  given  to  the  adverse  party,  or 
may  grant  an  order  to  show  cause  why  it  should  not  be  allowed, 
or  may  grant  the  writ  without  notice. 

$  loro.  ($  458.)  The  writ  may  be  directed  to  the  inferior 
tribunal,  board  or  officer,  or  to  any  other  person  having  the 
custody  of  the  record  or  proceedings  to  be  certified.  When 
directed  to  a  tribunal,  the  clerk,  if  there  be  one,  must  return 
the  writ  with  the  transcript  required. 

32Cal.  562:  34Cal.  352. 

$  lOTl.  ($  45D.)  The  writ  of  review  must  command  the 
pai'ty  to  whom  it  is  directed  to  certify  fully  to  the  court  issuing 
the  writ,  at  a  specified  time  and  place,  a  transcript  of  the  re- 
cord and  proceedings  (describing  or  referring  to  them  with 
convenient  certainly) ,  thtt  the  same  may  be  reviewed  by  the 
court;  and  requiring  the  party,  in  the  meantime,  to  desist 
from  further  proceedings  in  the  m>tter  to  be  reviewed. 

$  lOTd.  ($460.)  If  a  stay  of  proceedings  be  not  intended, 
the  words  requiring  the  stay  must  be  omitted  from  the  writ ; 
these  words  may  be  inserted  or  omitted,  in  -the  sound  discre> 
tion  of  the  court ;  but  if  omitted,  the  power  of  the  inferior 
court  or  officer  is  not  suspended  or  the  proceedings  stayed. 

$  1073.  (^  461.)  The  writ  must  be  served  in  the  same  man- 
ner as  a  summons  in  civil  action,  except  when  otherwise  ex- 
pressly directed  by  the  court. 

$  1074.  ($  462.)  The  review  upon  this  writ  cannot  bo  ex- 
tended further  than  to  determine  whether  the  inferior  tribunal, 
board  or  officer  has  regularly  pursued  the  authority  of  such 
tribunal,  board  or  officer. 

14  Cal.  479;  29  Cal.  450, 632 ;  35  Cal.  269. 

$  1075.  ($  463.)  If  tke  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a  full 
return  has  been  made,  the  court  must  hear  the  parties,  or  such 
of  them  as  may  attend  for  that  purpose,  and  may  thereupon 
give  judgment,  either  affirming  or  annulling,  or  modifying  the 
proceedings.  Jjelow. 

S2CaL60,  582. 
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$  1076.  ($  464.)  A  copy  of  the  judgment,  signed  by  the 
clerk,  must  be  transmitted  to  the  inferior  tribunal,  board  or 
officer  having  the  custody  of  the  record  or  proceeding  certified 
up. 

$  1077.  ($  465.)  A  copy  of  the  judgment,  signed  by  the 
clerk,  entered  upon  or  attached  to  the  writ  and  return,  con- 
stitute the  judgment  roll. 

Stat.  1851, 124, added  the  words:  "If  the  proceeding  be  had  in  any 
other  than  the  supreme  court,  an  appeal  may  be  taken  from  the  judg- 
ment in  the  same  manner,  and  upon  the  same  terms,  as  from  a  judgment 
in  a  civil  action.'' 


armuOkMim,  356 


CHAPTER  n. 

WBir  OP  ICANDATE. 

6Mcnom  1034.  IXtnAtte  defined. 

108 ).  When  sod  hj  wlMt  court  iMoed. 

Vj66.  Writ,  vbfcn  and  iqNm  wbat  to 

1087.  Host  be  either  attematiTe  or  pereinptoiy.  SoBsteiiee. 

1088.  IT  the  iqiplicatian  be  withoat  notioe.  tbe  altematiTe 

writ  toMj  imae;  otherwifle,  the  patxapU>ij,  Notiee 
ud  default. 

1089.  Tho  adverse  party  nuqr  answer  under  oath. 

1090.  IT  an  eatential  question  of  tad  in  raised,  the  coort 

maj  order  a  jury  triaL 

1091.  The  applicant  may  demor  to  the  answer  or  ooonter- 

Tsil  i#  by  proof. 

1092.  notion  for  new  trial,  where  made. 

1093.  The  cleric  most  transmit  the  verdict  to  the  coort 

where  the  motion  is  pemling,  after  which  the  hear- 
ing shall  be  had  on  motion. 

1094.  If  no  answer  bo  made,  or  if  the  answer  raise  no  ma- 

terial issue  of  fact,  the  bearing  most  be  before  the 
court. 

1095.  If  the  applicant  succeed,  he  may  have  M■*r*^ff^^  costs 

and  a  ])crcmptory  mandate 
1090.    Service  of  the  writ. 
1097.    Penalty  for  disobedience  to  the  writ 

^  1084.  (^  4CC.)  Tho  writ  of  mandamus  must  Jiereafter  he 
desupiated  tho  writ  of  mandate. 

SUt.  mi,  124,  read  "may  be  denominated." 

^  1085.  (^  4i7.)  It  may  be  issued  by  any  court,  except  a 
juBticc's  or  police  court,  to  any  inferior  tribunal,  cor]x>ration, 
board  or  person,  to  compel  the  i)erformance  of  an  act  which 
tlio  law  specially  enjoins,  as  a  duty  resulting  from  an  office, 
trust  or  station ;  or  to  compel  the  admiBsion  of  a  party  to  the 
uf»o  and  enjoyment  of  a  right  or  office  to  which  ho  is  entitled, 
and  from  which  he  is  unlawfully  precluded  by  such  inferior 
tribunal,  corporation,  board  or  person. 
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Stat.  1851,  12t,  read:  "JosUoe's,  reoorder'a  or  mayor^B"  instead  of 
*' jostice'e  or  police." 

1  Oal.  143;  2  Gal.  16»,  2»:  3  Cal.  167;  4  Cal.  176 ;6  Cat.  2M,  440;  7  Gal. 
180.286;  U  Cal.  42;  lOGal.  11;  17  Cal.  132;  23  Cal.  72,318;  21  Cal.  419,668; 
22  Cal.  34:  24  Cal.  78;  23 Cal.  26.  652;  27  Cal.  655;  23  Gal.  613;  30 Cal. 244,  325, 
435,  596,  645;  31  Cal.  215;  33  Cal.  487;  35  Cal.  213;  S6  Cal.  283;  39 Cal.  189. 
411,  593. 

Where  writ  wiU  not  lie:    1  Cal.  152;  10  Cal.  376;  14  Cal.  230;  29  Cal.  307: 
28  Cal.  166;  30  Cal.  244;  37  Cal.  532;  89  Cal.  411. 
See  anthorities  under  next  section. 
As  to  jurisdiction,  see  IS  43,  57  and  85. 

$  1086.  (^  468.)  The  writ  most  be  issued  in  all  cases  where 
there  is  not  a  plain,  speedy,  and  adequate  remedy,  in  the  ordi- 
nary course  of  law.  It  must  be  issued  upon  affidavit,  on  the 
application  of  the  party  beneficially  interested. 

2  Cal.  591;  3  Cal.  167;  4  Cal.  176;  7  Cal.  130,  276;  9  Gal.  7. 18;  10  Gal.  211; 
14  Cal.  640;  15  Cal.  149;  20  Cal.  72:  22  Cal.  34, 142;  24 GaL  78;  26CaL  641;  29 
Cal.  210,  427;  36 Gal.  283, 595;  40  Cal.  278. 


(  1087.  ($  469.)  The  writ  may  be  either  altdlmative  or 
peremptory.  The  altematiye  writ  must  state  generally  the 
allegation  against  the  party  to  whom  it  is  directed,  and  com- 
mand such  party,  immediately  after  the  receipt  of  the  %mt,  or 
at  some  other  specified  time,  to  do  the  act  required  to  be  per- 
formed, or  to  show  cause  before  the  court,  at  a  specified  time 
and  place,  why  he  has  not  done  so.  The  peremptory  writ  must 
be  m  a  similar  form,  except  that  the  words  requiring  the  party 
to  show  cause  why  he  has  not  done  as  commanded  must  be 
omitted,  and  a  return  day  inserted. 

1  Cal.  143. 

$  1088.  ($  470.)  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be  allowed,  the 
alternative  must  be  first  issued ;  but  if  the  application  bo  upon 
due  notice,  and  the  writ  be  allowed,  the  peremptory  may  be 
issued  in  the  first  instance.  The  notice  of  the  application, 
when  given,  must  be  at  least  ten  days.  The  writ  cannot  be 
granted  by  default.  The  case  must  be  heard  by  the  court, 
whettier  the  adverse  party  appear  or  not. 


M  1089-1099  WKET  OF  VABDATK.  368 


f  1089.  (4  471.)  On  ffafs  retom  of  fbo  dternmtiye,  or  the  dfty 
on  wfaicfaL  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  wrii  or  notice  has  been  aenred  may  show  cause  hj 
answer  under  oath,  made  in  the  same  manner  as  an  answer  to 
a  comphunt  in  a  civil  action. 

Stot.  1851, 12S,  ioMrted  "  or  meb.  further  daj  m  the  eoiurt  nujr  allow,'* 
between  "  noticed  "  and  *'  the  pertr-** 

27CeLe6S;30CeL21l. 

^  1090.  ($  472.)  If  an  answer  he  made»  which  raises  aqnes. 
tion  as  to  a  matter  of  fact  essential  to  the  detennination  of  the 
motion,  and  affecting  the  snbstantial  rights  of  the  parties,  and 
npon  the  supposed  truth  of  the  allegation  of  which  the  appli- 
cation for  the  writ  is  based,  the  court  may,  in  its  discretion, 
order  the  question  to  be  tried  before  a  jury,  and  postpone  the 
argument  until  such  trial  can  be  had,  and  the  yerdict  certified 
to  the  court.  The  question  to  be  tried  must  be  distinctly  stated 
in  the  order  for  trial,  and  the  county  must  be  designated  in 
which  the  same  shall  be  had.  The  order  may  also  direct  the 
jury  to  assess  any  damages  which  the  applicant  may  have  sus- 
tained, in  case  they  find  for  him. 

2  CeL  165;  9  GaL  19;  30  Cal.  S2S 

^  1091.  ($  473.)  On  the  trial,  the  applicant  is  not  precluded 
lyy  the  answer  from  any  valid  objection  to  its  sufficiency,  and 
may  countervail  it  by  proof  either  in  direct  denial  or  l^  way 
of  avoidance. 

(  1099.  (^  474.)  The  motion  for  new  trial  must  be  made  in 
the  court  in  which  the  issue  of  fact  is  tried. 

Stat.  1851, 125,  read :  "If  either  party  be  diaaatiafied  with  the  verdict 
of  the  jniy,  he  maj  move  for  a  new  trial  upon  a  atatement  prepared  as 
provided  in  aetdUon  one  hondred  and  ninety-fire.  The  motion  for  a  new 
trial  may,  upon  reaaonable  notice,  be  broncht  on  before  the  jodge  of  the 
conrt  in  which  the  oanae  waa  tried,  either  in  term  or  vacation.  If  a  new 
trial  be  granted,  the  jury  ahall,  within  five  daya  thereafter,  nnleaa  the 
partiea  agree  on  a  longer  time,  be  «ammoned  (to  try  the  iaane.  After  a 
aeaond  verdict  in  favor  of  the  aame  party,  a  new  trial  ahall  not  be  had." 

(  1098.  (^  475.)  If  no  notice  of  a  motUm  for  a  new  trial  be 
given,  or,  if  given,  the  motUm  be  denied,  the  clerk,  witMn  five 
days  after  rendition  of  the  verdict  or  denial  of  the  motion. 
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most  transmit  to  the  court  in  which  the  application  for  the 
writ  is  pending,  a  certified  copy  of  the  verdict  attached  to  the 
order  of  trial ;  after  which  either  party  may  bring  on  the  argu- 
ment of  the  application,  upon  reasonable  notice  to  the  adverse 
party. 

$  1094.  ($  476.)  If  no  answer  be  made,  the  case  must  be 
heard  on  the  papers  of  the  applicant.  If  an  answer  be  made 
which  does  not  raise  a  question  such  as  is  mentioned  in  section 
ten  hundred  and  eighty-eight,  but  only  such  matters  as  may  be 
explained  or  avoided  by  a  reply,  the  court  may,  in  its  discre- 
tion, gi'ant  time  for  replying.  If  the  answer,  or  answer  and 
repljt  raise  only  questions  of  law,  or  put  in  issue  immaterial 
statements,  not  a£fecting  the  substantial  rights  of  the  parties, 
the  court  must  proceed  *o  hear,  or  fix  a  day  for  hearing,  the 
argument  of  the  case. 

« 

$  1095.  ($  477.)  If  judgment  be  given  for  the  applicant,  he 
may  recover  the  damages  which  he  has  sustained,  as  found  by 
the  jury,  or  as  may  be  determined  by  the  court  or  referees, 
upon  a  reference  to  be  ordered,  together  with  costs ;  and  for 
such  damages  and  costs  an  execution  may  issue ;  and  a  peremp- 
tory mandate  must  a^p  be  awarded  without  delay. 

$  1096.  (^  478.)  The  writ  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action,  except  when  otherwise  ex- 
pressly directed  by  order  of  the  court.  Service  upon  a  majority 
of  the  members  of  any  hoard  or  body,  is  service  upon  the  hoard 
or  body,  whether  at  the  time  of  the  service  the  hoard  or  hody 
wa»  m  session  or  not, 

f  109T.  ($  479.)  When  a  peremptory  mandate  has  been  is- 
sued and  directed  to  any  inferior  tribunal,  corporation,  board 
or  person,  if  it  appear  to  the  court  that  any  member  of  such 
tribunal,  corporation  or  board,  or  such  person  upon  whom  the 
writ  has  been  personally  served,  has,  without  just  excuse,  re- 
fused or  neglected  to  obey  the  same,  the  coart  may,  upon  mo- 
tion, impose  a  fine  not  exceeding  one  thousand  doUars.  In  case 
of  persistence  in  a  refusal  of  obedience,  the  court  may  order 
the  party  to  be  imprisoned  for  a  period  not  exceeding  three 
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months,  and  may  make  any  orders  necessary  and  proper  for 
the  complete  enforcement  of  the  writ.  If  a  fine  be  imposed 
upon  a  judge  or  oflScer  who  draws  a  salary  from  the  state  or 
county,  a  certified  copy  of  the  order  must  be  forwarded  to  the 
controller  or  county  treasurer,  as  the  case  may  be,  and  the 
amount  thereof  may  be  retained  from  the  salary  of  such  judge 
or  officer. 

Stat.  1851, 126,  added  the  words  "  such  judge  or  officer  for  his  wilful 
disobedience  shall  also  be  deemed  guilty  of  a  misdemeanor  in  office." 

IGal.  188:160al.  11. 
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CHAPTER  in, 

WRIT  OP  PROHIBITION. 

SEcnoir  1102.  Prohibition  defined. 

1103.  Where  and  vhen  Issued. 

1104.  Writ  may  be  alte  native  or  peremptory.    Form  of. 

1105.  Certain  provisions  of  the -preceding  chapter  appli- 

cable. 

^  UOa.  (N.  S.)  ^6  writ  of  prohibition  is  the  counterpart 
of  the  writ  of  mandate.  It  arrests  the  proceedings  of  any  tri. 
bunal,  corporation,  board  or  jierson,  when  such  proceedings 
are  without  or  in  excess  of  the  jurisdiction  of  such  tribunal, 
corporation,  board  or  person. 

f  ru)3.  (N.  S.)  It  may  be  issued  by  any  court  except  police 
or  justices'  courts,  to  an  inferior  tribunal  or  to  a  corporation, 
board  or  person,  in  all  cases  where  there  is  not  a  p!ain,  speedy 
and  adequate  remedy  in  the  ordinary  course  of  law.  It  is  is- 
sued upon  affidavit,  on  the  application  of  tho  person  beneficially 
interested. 

SO  Gal.  214. 

As  to  jttriadiotion,  see  H  43, 57  and  65. 

^  1104k  (N.  S.)  The  writ  must  be  either  alternative  or  per- 
emptory. The  alternative  writ  must  state  generally  the  alle- 
gation against  the  party  to  whom  it  is  directed,  and  command 
such  party  to  desist  or  refrain  from  farther  proceedings  in  the 
action  or  matter  specified  therein,  until  the  further  order  of  the 
court  from  which  it  is  issued,  and  to  show  cause  before  such 
court,  at  a  specified  time  and  place,  why  such  party  should  not 
be  absolutely  restrained  from  any  further  proceedings  in  such 
actton  or  matter.  The  peremptory  writ  must  be  in  a  similar 
form,  except  that  the  words  requiring  the  party  to  show  cause 
why  he  should  not  be  absolutely  restrained,  etc.,  must  bo 
omitted  and  a  return  day  inserted. 

(  1105.  (N.  S.)  The  provisions  of  the  proceeding  chapter, 

except  of  the  four  first  sections  thereof,  apply  to  this  pro> 

oeeding. 

0.  c.  p.— 31 
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CHAPTER  IV. 

WRITS   OF   REVIEW,  MANDATE    AND   PROHIBITION 
MAY  ISSUE  AND  BE  HEARD  AT  CHAMBERS. 

SsosxoN  1108.    Writs  of  review,  mandate  jaid  prohibition  may  issue 
and  be  heard  at  chwoibers. 

^  1108.  ($  653.)  Writs  of  review,  mandate  and  prohibition 
may  be  issued  by  any  three  of  the  justices  of  the  sapreme  oourtt 
or  by  any  district  or  county  judge,  in  vacation,  and  may,  in  the 
discretion  of  the  justices  or  judge  issuing  the  writ,  be  made 
returnable  and  a  hearing  thereon  be  had  in  vacation. 

Ftefe  f  §  143  and  16S. 

Stat.  1854, 72,  §  6),  read :  "  Writs  of  certiorari  and  mandamns,  may  be 
iaaned  in  the  cases  prescribed  by  said  act,  by  a  judge  of  the  supreme 
court,  district  court,  or  county  court,  in  vacations,  and  may  in  the  dia- 
elation  of  the  judge  issuing  the  writ,  be  m%ie  returnable,  and  a  hearing 
mi^  be  had  on  the  retmn  thereof  in  the  vacation  '* 


CHAPTEE  V. 

RULES  OF  PRACTICE  AND  APPEALS. 

SsonoN  1109.    Certain  provisions  of  part  two  applicable. 
1110.    Same. 

^  1109.  Except  as  otherwise  provided  in  this  title  the  pro- 
visions of  Part  II,  of  this  code,  are  applicable  to,  and  constitute 
the  rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

$  1110.  The  provisions  of  Part  II,  of  this  code,  relative  to 
new  trials  and  appeals,  except  in  so  itur  as  they  are  inconsistent 
with  the  provisions  of  lids  title,  apply  to  the  proceedings  men^ 
tioned  in  this  title. 
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TITLE   II, 

OF  CONTESTING  CERTAIN  ELECTIONS. 

Sccxioif  11  tl.    Who  may  contest,  and  gronnda  of  contest 

1112.  Irregnlarity  and  improper  conduct  of  jadgos,  when 

to  annul  elections. 

1113.  When  not  to. 

1114.  Illegal  votes,  when  not  to  vitiate  election. 

1115.  Proceedings  on  contest 

1116.  Statement  of  cause  of  contest.    When  based  on  re' 

ception  of  illegal  votes,  contestant  to  dt  liver  to 
respondent  a  list  of  votes  claimed  to  be  illegal. 

1117.  Statement  of  cause  of  contest ;  want  of  form  not  to 

vitiate. 
■  1118.    Ckranty  Judge  to  hold  special  term  for  trial  of  con- 
test. 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses— attendance  of,  how  enforced. 

1121.  Power  of  court.    Adjournment  of  court. 

1122.  Bules  to  govern  court  in  trial  of  contest. 

1123.  Oourt  may  declare  who  was  elected. 

1124.  Fees  of  officers  and  witnesses. 

1125.  Ck>sts. 

1126.  Appeal. 

1127.  When  election  void  and  office  vacant. 

♦  mi.     Any  elector  of  a  county,  7«citv  and  r.m,«f„     * 
anypoUtical  subdivision  of  Pifh/.Tfl  *^''"*^'^'"^^ 

»ny  person  declareTe^^^:^^^^^^  the  right  of 

for  any  of  the  following  causes  ""  ''"""'  ^'"^"^' 

other  offense  against  th^eLc  "  T^^^^^^^ 
four,  part  one,  of  the  penal  code-  ^"""^  '"^  *'*^^ 

4.    On  account  of  illegal  votes'.  [Approved  March  11,  1876  J  , 
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the  purpose  of  procuring  his  election,  or  has  committed  any 
other  offence  against  the  elective  franchise  defined  in  TiUe  IV, 
Fart  /,  of  the  penal  code, 
4.    On  account  of  illegal  votes. 

Btat.  1890, 101,  8  91,  omitted  the  words  in  itatk9  and  inserted  an  addi- 
tional  subdivision,  in  the  following  words:  "When  the  person  whose 
right  is  contested  shall  have  been,  previous  to  such  election,  convicted 
of  an  infamous  crime  by  any  court  of  competent  jurisdiction,  such  con- 
viction not  having  been  reversed,  nor  such  person  relieved  from  the  legal 
infamy  of  such  conviction." 

Generally:    13  Cal.  145;  23  Oal.  314;  24  Cal  449;  28  Cal.  123;  30  Oal.  325; 
.31  Gal.  83;  31  Cal.  635. 

Sub-division  1 :  2  Cal.  135;  12  CaL  352:  26  Cal.  161 ;  31  Cal.  81 
Sub-division  3 :  27  Cal.  655. 

SuB-DivisiON  4 :    14  Cal.  479 ;  28  Od.  123 ;  84  Cal.  278. 

<i 

$  Ilia.  No  kregolariiy  or  improper  conduct  in  the  pro- 
ceedings of  the  judges,  or  any  of  them,  is  such  malconduct  as 
avoids  an  election,  unless  the  irregularity  or  improper  conduct 
is  such  as  to  procure  the  person  whose  right  to  the  office  is 
contested  to  be  declared  elected  when  he  had  not  received  the 
highest  number  of  legal  votes. 

Stat.  1850, 101,  §  52,  substantially  the  same. 

12  CaL  852;  31  Cal.  173 ;  34  Cal.  278, 63& 

$  1113.  When  any  election  held  for  an  office  exercised  in 
and  for  a  county  is  contested  on  account  of  any  malconduct  on 
the  part  of  the  board  of  judges  of  any  township  election,  or 
any  member  thereof,  the  election  cannot  be  annulled  and  set 
aside  upon  any  proof  thereof,  unless  the  rejection  of  the  vote 
of  such  township  or  townships  would  change  the  resxdt  as  to 
such  office  in  the  remaining  vote  of  the  county. 

Stat.  1850, 101,  §  53. 

29  Cal.  50;  81  Cal.  173. 

$  1114.  Nothing  in  the  fourth  ground  of  contest,  specified 
in  section  eleven  hundred  and  eleven,  is  to  be  so  construed  as  to 
authoriza  an  election  to  be  set  aside  on  account  of  illegal  votes, 
unless  it  appear  that  a  number  of  illegal  votes  has  been  given 
to  the  person  whose  right  to  the  offije  is  contested,  which,  if 
taken  from  him,  would  reduce  the  number  of  his  legal  votes 
balow  tha  nambar  of  votes  given  to  soma  othar  parson  for  the 
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Msms  office,  after  deducting  therefrom  the  illegal  rotes  which 
may  be  shown  to  have  been  given  to  such  other  person. 
Stat  1859, 101.  S  54. 

^  1115.  "Whea  an  elector  oontesta  the  right  of  any  per- 
son declared  elected  to  such  office,  he  must,  within  forty  days 
after  the  retam  day  of  the  election,  file  with  the  county  clerk 
a  written  statement,  setting  forth  specifically : 

1.  The  name  of  the  party  contesting  such  election,  and  that 
he  is  an  elector  of  the  district,  county  or  township,  as  the  case 
may  be,  in  which  such  election  was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  con- 
tested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of  the  con- 
testing party^  that  the  matters  and  things  therein  contatned 
are  true. 

Stat.  1851, 182, 1 19,  substantially  the  same,  adding  the  words  "as  he 
veriljr  believes." 

15  CaL  117 ;  30  Oal.  393;  31  Cal.  261. 

^  lllG.  When  the  reception  of  illegal  votes  is  alleged  as 
a  ratMe  of  contest,  it  is  sufficient  to  state  generally,  that  in  one 
or  more  specified  townships,  illegal  votes  were  given  to  the 
person  whose  election  is  contested,  which,  if  taken  from  him, 
wili  reduce  the  number  of  his  legal  votes  below  the  number  of 
legal  votes  given  to  some  other  person  for  the  same  office;  but 
no  testimony  can  be  received  of  any  illegal  votes,  unless  the 
^tixij  contesting  such  election  deliver  to  the  oppobite  party,  at 
least  three  days  before  such  trial,  a  written  list  of  the  number 
of  illegal  votes,  and  by  whom  given,  which  he  intends  to  prove 
on  such  trial ;  and  no  testimony  can  be  received  of  any  illegal 
votes  except  such  as  are  specified  in  such  lists. 

SUt.  1830, 101, 1 57,  substantially  the  same. 

3U  Cal.  39% 

j^  1117.  No  statement  of  the  grounds  of  contest  will  be 
rejected,  nor  the  proceedings  dismissed  by  any  court  for  want 
of  form,  if  the  grounds  of  contest  are  alleged  with  such  cer- 
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tainty  as  will  advise  the  defendant  of  the  particolar  proceeding 
or  cause  for  which  such  election  is  contested. 
Stat.  18M,  101,  §  58,  subatantially  the  same. 

^  1118.  Upon  the  statement  being  filed,  the  county  clerk 
must  inform  the  judge  of  the  county  court>  'v^o  must  give 
notice  and  order  a  special  term  of  court  to  be  held  at  the  court 
house  of  the  proper  county,  on  some  day  to  be  named  by  him, 
not  less  than  ten  nor  more  than  twenty  days  from  the  date  of 
such  notice,  to  hear  and  determine  such  contested  election. 

Stat.  1835, 161,  §  8. 
13Cal.l45;  28Cal.l23. 

$  1119.  The  clerk  must  also,  at  the  same  time,  issue  a 
citation  for  the  person  whose  right  to  the  office  is  contested,  to 
appear  at  the  time  and  place  specified  in  the  notice,  which  cita- 
tion must  be  deliyered  to  the  sheriff  and  be  senred  upon  the 
party  in  person,  or,  if  he  cannot  be  found,  by  leaving  a  copy 
thereof  at  the  house  where  he  last  resided. 

Stat.  1850, 101,  S  60.  • 

34  Cal.  635. 

$  1190,  The  clerk  must  issue  subpoenas  for  witnesses  at 
the  request  of  either  party,  which  must  be  served  as  other 
subpoBnafi ;  and  the  county  court  has  full  power  toissue  attach- 
ments  to  compel  the  attendance  of  witnesses  who  have  been 
subpcened  to  attend. 

Stat  1855^  161,  8  9,  substantially  the  same 

$  1121.  The  court  must  meet  at  the  time  and  place  desig- 
nated, to  determine  such  contested  election,  and  shall  have  all 
the  powers  necessary  to  the  determination  thereof.  It  may 
adjourn  from  day  to  day  until  such  trial  is  ended,  and  may 
also  continue  the  trial,  before  its  commencement,  for  any  time 
not  exceeding  twenty  days,  for  good  cause  shown  by  either  party^ 
upon  affidavit,  at  the  costs  of  the  party  applying  for  such  con- 
tinuance. 

Stat.  1850, 101.1  «2. 

34  Cal.  635. 

(  1129.  The  court  must  be  governed,  in  the  trial  and  de- 
termination of  such  contested  election,  by  the  rules  of  law  and 
evidence  governing  the  determination  of  questions  of  law  and 
fact,  so  far  as  the  same  may  be  applicable ;  and  may  dismiss 


wmt  cii  pRHecattm,  or  Ae  dectkn  is  lin^ibe  oomt  oooQimedk 
judgment  must  be  leudeiwl  agunst  the  ptity  coiito8tiQ$  soc^ 
electioQ,  for  eosts.  in  &ror  of  the  puty  irhose  election  «m 
eontested ;  bat  if  the  election  is  annulled  and  set  ttido,  judg- 
ment for  eostB  mnst  be  rmdered  against  the  party  whose  elec« 
tion  was  contested,  in  &vor  of  the  party  contesting  the  aama. 
Pnmtuify,  each  party  is  liaUe  for  the  costs  created  by  himaelf, 
to  flie  olBoeiB  and  witnesses  entitled  hereto,  whidi  may  be 
collected  in  the  same  manner  aa  jnmilar  coats  are  collected  ia 
ttie  district  coori. 
8«^  iSSK  Ml.  tSd^C,  OL 

f  1196.  Either  party,  aggrieved  by  the  judgment  of  the 
court,  may  iqipeal  thereArom  to  the  snpreme  court,  aa  in  other 
cases  of  i^ppeal  thereto  from  the  county  court. 

But.  189S,  161, 1  Ml 

^  1197.  Whenever  an  election  is  annulled  or  set  aside  biy 
the  judgment  of  the  connty  court,  and  ten  days  has  elapsed 
and  no  appeal  has  been  taken,  the  commiaeuLon,  if  any  has 
issued,  is  void  and  the  o£Boe  Tacant- 

Stat  1SS9,  Itt,  1 11.  sntetaatiaUr  Uie  i 
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TITLE   III 

OF  SUKMABY  PBOCEEDINQS. 
Chafxeb  I.    CuwEHUOfsr  ofF  JUDOXENT  wnHoi>T  Acnov. 

n.      BUJUUTlUrO  A  OOSTBOYEBST  WITHOUT  ACnOV. 
m.     DlflCHABOE   OP   FEBSOKS     mpBISONZD     OH     CUTIL 


IV.     fiOXMAST  PBOCfEEDnrOB  FOB  OBTADIINO  POflBEBSKHI 
OF  JSAI«  FBOTEBZT  0  GEBZUM  GASES. 


DHAFTEB  H 

COIiTESSIOK  OF  JlTDGHfiNT  WITHOUT  AOHOH. 

taoaon  lld2»    ^nagmoit  my  be  coBfeased  for  debt  dw  or  conttft- 
gentliaUUty. 
113d.    Btatemieat  in  wftixig  «Dd  foim  thereof. 
113L    FlliBtf  Btatement  and  entexing  Judgment 
iU&    How,  in  Jnstioes'  oooitB. 

%  I'Iddk  ()  374.)  A  jndgment  by  confession  may  be  entered 
'  Wifboaiiio<kin,  eitiier  for  money  due  or  to  become  due,  or  to 
«ect£te  aioy  person  against  contingent  liability  on  behalf  of  the 
defendant,  or  both,  in  the  manner  prescribed  by  this  chapter. 
•d^Suikjvdgmenl  may  be^entered  in  any  oowi  having  JurisdictUm 
Jf0t  like  amounU, 

1  Cal.  48 :  A  CaL  Ui^  »€aL  2Sa:  12  CaL  12S.  218 ;  18  CaL  76;  19  CaL  338 ; 
nCaLSBw 

^  1XS$9,  '^  875.)  A  statement  in  writing  most  be  made, 
signed  by  the  defendant  and  yerifled  by  liis  oath,  to  ibe  f<41ow- 
ing  effect: 


1.  It  must  aaihorize  ihe  -entry  of  judgment  for  a  specified 
sum. 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  show  that  the 
sum  confessed  therefor  is  justly  due,  or  to  become  due. 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  agaiuEi  a 
contingent  liability,  it  must  state  concisely  the  facts  consti- 
tuting the  liability,  and  show- that  the  sum  confessed  therefor 
does  not  exceed  the  same. 

6  Gal.  419;  &  Gal.  133, 143;  18  Oal.  576;  »  Gal  681 ;  27  Oal.  238.  ST  Gal.  S2B. 

$  1134.  ($  376.)  The  statement  must  be  filed  with  the 
derk  of  the  court  in  which  the  judgment  is  to  be  entered,  who 
must  indorse  upon  it,  and  enter  in  the  judgment  book,  a  judg* 
ment  of  such  court  for  the  amount  confessed,  with  ten  dollars 
eo^.  The  statement  and  affidavit,  with  the  judgment  in- 
dorsed, thereupon  becomes  the  judgment  roll. 

Stat.  1851,  111,  read  "the  county"  ioatead  of  "the  court." 

$  1135.  ($  536.)  In  a  justice's  court,  where  the  court  has 
authority  to  enter  the  judgment,  the  statement  may  be  filed 
with  the  justice,  who  must  thereupon  enter  in  his  docket  a 
judgment  of  his  court  for  the  amount  confessed,  with  three 
dollars  costs.  If  a  transcript  of  such  judgment  be  filed  with 
the  county  clerk,  a  copy  of  the  statement  must  be  filed  with  ii, 

Stat.  1851, 135,  read:  "  Jadgment  upon  oonfeaaioa  may  be  entered  up 
in  any  jostioe'e  court  in  the  state  specified  in  the  oonfeaaioD." 
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CHAPTER  n. 

SUBMITTINa  A  CONTROVEBSY  WITHOUT  ACTION. 

Sxozzoir  1138.    Gontroverey,  how  nubmitted  without  action. 

1139.-    Judgment  on,  as  in  other  cases,  bat  without  costs 

prior  to  notice  of  trial. 
1140.    Judgment  may  be  enforced  or  appealed  from  as  in 

an  action. 

^  1138.  ( $  377. )  Parties  to  a  questioD  in  difference*  which 
might  be  the  subject  of  a  civil  action,  may,  without  action,  agree 
upon  a  case  containing  the  facts  upon  which  the  controyersy 
depends,  and  present  a  submission  of  the  same  to  any  court 
which  would  have  jurisdiction,  if  an  action  had  been  brought; 
but  it  must  appear,  by  affidavit,  that  the  controversy  is  real 
and  the  proceedings  in  good  faith,  to  determine  the  rights  of 
the  parties.  The  court  must  thereupon  hear  and  determine 
the  case,  and  render  judgment  thereon,  ius  if  an  action  were 
depending. 

20  Cal.  72,  67% 

$  1139.  ( $  878. )  Judgment  must  be  entered  in  the  judg- 
ment book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission  and  a  copy  of 
the  judgment  constitute  the  judgment  roll. 

$  1140.  ( $  379. )  The  judgment  may  be  enforced  in  the 
same  manner  as  if  it  had  been  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeal. 
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CHAPTEE  in. 

DISCHAEGE    OP  PEKSOXS   IMPRISONED    ON  CIVIIi, 

PROCESS. 

Sbcxion  1143.  Penons  confined  may  be  diadiargecL 

1144.  Notice  of  application. 

1145.  Service  of  notice. 

1146.  EKaiaination  before  Jndge. 

1147.  Interrogatories  may  be  in  writings 

1148.  Oath  to  be  administered. 

1149.  Order  of  discharge. 

1150.  If  not  discharged,  prisoner  may  again  apply,  wbok 

1151.  Discharge  final. 

1152.  Judgment  remains  in  force. 

1153.  Plaintiff  may  order  discharge  of  prisondr,  who  aball  • 

not  thereafter  be  liable  to  imprisonment  for  thei^ 
game  cause  of  action. 
U54.    Plaintiff  to  advance  funds  for  support  of  prUnner. ' 

^  1143.  Any  person  confined  in  jail  on  an  execution  issuedif 
on  a  judgment  rendered  in  a  civil  action,  must  be  disc£targ«d9'. 
therefrom  upon  the  conditions  in  this  chapter  specified. 

Stat.  1850,  40T,  §  1. 

Stat.  1863, 93,  inserted  "or  order,*'  between  "execution"  and  "issoed."'' 

$  1144.   Such  person  must  cause  a  notice  in  writing  to  be  ^ 
given  to  the  plaintiff,  his  agent  or  attorney,  that  at  a  certain 
time  and  place  )^  will  apply  to  the  judge  of  the  district  court  ' 
of  the  county  in  which  such  person  may  be  confined ;  or,  in 
ease  of  his  absence  oi^  inability  to  act,  to  the  judge  of  the  = 
county  court  of  the  county  in  which  such  person  may  be  im- 
prisoned, for  the  purpose  of  obtaining  a  discharge  from  his. , 
imprisonment. 

Stat.  1890,  407,  S  2,  added  the  words,  "  in  the  county  of  San  Franeisoow 
the  application  may  be  made  to  a  judge  of  the  superior  court  of  the 
city  of  San  Franoisco." 

f  1145.  Such  notice  must  be  served  upon  the  plaintiff,  hiB 
agent  or  attorney,  one  day  at  least  before  the  hearing  of  tibe 
application. 


5 


L 
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SUt.  18d0,  407,  $  3,  added  the  words, "  in  cues  where  the  plaintiff  hie 
■afirent  or  attorney,  lives  within  twenty  miles  of  the  place  of  hearing; 
land  one  day  shall  be  added  for  every  additional  twenty  miles  that  snch 
person  may  reside  from  the  plaije  of  hearing." 

$  1146.  At  the  time  and  place  specified  in  the  notice,  snch 
X>er8on  mnstbe  taken  before  snch  judge,  who  must  examine 
him  under  oath  concerning  his  estate  and  property  and  effects, 
and  the  disposal  thereof,  and  his  ability  to  pay  the  judgment 
for  which  he  is  committed ;  and  such  judge  may  also  hear  any 
other  legal  and  pertinent  evidence  that  may  be  produced  by 
the  debtor  or  the  creditor. 

Stat.  1850,  407,  §  4. 

$  1147.  The  plaintiff  in  the  action  may,  upon  such  examir 
nation,  propose  to  the  prisoner  any  interrogatories  pertinent 
to  the  inquiry,  and  they  must,  if  required  by  him,  be  proposed 
and  answered  in  writing,  and  the  answer  must  be  signed  and 
sworn  to  by  tiie  prisoner. 

Stat.  1850,  407,  §  5. 

$  1148.  [f,  upon  the  examination,  the  judge  is  satisfied  that 
the  piisoner  is  entitled  to  his  discharge,  he  must  administer 

to  him,  the  following  oath,  co  wit :  •'  I, ,  do  solemnly 

swear  that  I  have  not  any  estate,  real  or  personal,  to  the 
Amount  of  fifty  dollars,  except  such  as  is  by  law  exempted  fromi 
l)eing  taken  in  execution ;  and  that  I  have  not  any  other  estate 
now  conveyed  or  concealed,  or  in  any  way  disposed  of,  with 
design  to  secure  the  same  to  my  use,  or  to  hindert  delay  or 
defraud  my  creditors,  so  help  me  Ck)d." 

Stat.^,  407,  8  6. 

^  1140.  After  administering  the  oath,  the  judge  must  issue 
an  order  that  the  prisoner  be  discharged  from  custody,  and 
ibe  ofiioer,  upon  th6  service  of  such  orfter,  must  discharge  the 
prisoner  forthwith,  if  he  be  imprisoned  for  no  other  cause. 

Stat.  1850,  407,  9  7,  inserted  the  words,  "  if  he  be  imprisoned  for  no 
other  cause,"  between  "  custody  "  and  "  and  the  officer." 

'  ^  1150.    If  such  judge  does  not  discharge  the  prisoner,  he 
may  apply  for  his  discharge  at  the  end  of  every  succeeding  ten 
days,  in  the  same  manner  as  above  provided,  and  the  same 
proceedings  must  thereupon  be  had. 
Stat.  1890, 407.  S  8. 
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^  1151.  .The  prisoner,  after  being  so  discharged,  is  forever 
exempted  from  arrest  or  imprisonment  for  the  same  debt,  un- 
less he  be  convicted  of  having  wilfully  sworn  falsely  upon  his 
examination  before  the  judge,  or  in  taking  the  oath  before 
inrescribed. 

Stat.l6M,40Y,  S9. 

Stat.  1863, 92,  k  2.  read  "caose  of  action." 

^  1159.  The  judgment  against  any  prisoner  who  is  dis- 
charged remains  in  full  force  against  any  estate  which  may 
then  or  at  any  time  afterward  belong  to  him,  and  the  plaintiff 
may  take  out  a  new  execution  against  the  goods  and  estate  of 
the  prisoner,  in  like  m&nner  as  if  he  had  never  been  com- 
mitted. 

Stat.  1860, 407,  %  10. 

(  1153.  The  plaintiff  in  tne  action  may  at  any  time  order 
iite  prisoner  to  be  discharged,  and  he  is  not  thereafter  liable 
to  imprisonment  for  the  same  cause  of  action. 

Stet.  1850, 407,  S 11. 

^  1154;.  Whenever  a  person  is  committed  to  jail  on  an  ex- 
ecution issued  on  a  judgment  recovered  in  a  civil  action,  the 
creditor,  his  agent  or  attorney,  must  advance  to  the  jailor,  on 
suck  eommUmetU,  sufficient  money  for  Vie  suppmi,  of  Vie  pris- 
oner for  one  week  and  must  make  Vie  like  advance  for  every 
successive  week  of  his  imprisonment,  and  in  case  of  faUwe  to 
do  so  the  jailer  must  forthwith  discharge  such  prisoner  from 
custody;  and  such  discharge  has  the  same  effect  as  if  made  by 
order  of  the  creditor. 

Stat.  1863. 93,  %  3,  inserted  **or  order"  between  "execution"  and  '^is- 
aned ; "  also  instead  of  the  words  in  Ualica,  the  f  oUowincr :  "  within  twenty- 
fonr  hoars  after  snob  commitment,  safficient  money  to  pay  for  the  sup- 
port of  said  prisoner  daring  the  time  for  which  ho  may  be  imprisoned ; 
and  in  case  the  money  should  not  be  so  advanced,  or  if,  during  the  time 
the  prisoner  may  be  in  confinement,  the  money  should  be  expended  in 
the  support  of  such  prisoner,  and  the  creditor  should  neglect  for  twenty* 
four  hours  to  advance  such  further  sum  as  might  be  neoessaiy  for  his 
supiwrt." 

Stat.  18W,  407,  S 12,  same  as  stat  1863.  omittiog  the  words  "or  order." 

c.  o.  p.— 3a 
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CHAPTER  IV. 

SUMMARY  PBOCEEDINGS  FOR  OBTAINING  POSSES- 
SION OF  REAL  PROPERTY  IN  CERTAIN  CASES. 

Sbcixon  1159.  Forcible  entry  defined. 

1160.  Forcible  detainer  defined. 

1161.  Unlawful  detainer  defined. 

1162.  Service  of  notice. 

1163.  County  courts  haye  jurisdiction. 

1164.  Parties  defendant 

1165.  Parties  generally. 

1168.  Complaint.    Judge  to  fix  day  forappeacanceof  de- 
fendant and  summons. 

1167.  Summons,  form  and  service  of. 

1168.  Arrest. 

1169.  Judgment  by  default. 

1170.  Defendant  may  appear,  etc. 

1171.  Trial  by  jury. 

1172.  Showing  required  of  plaintiff  in  forcible  entrr  oil 

detainer..  Of  defendant 

1173.  Complaint  must  be  amended  in  certain  cases. 

1174.  Verdict  and  judgment. 

1175.  Verification  of  complaint  and  answer. 

1176.  Effect  of  an  appeal  upon  the  judgment 

1177.  Rules  of  practice. 

1178.  Appeals,  how  taken,  etc. 

(  1159.  Every  person  is  guilty  of  a  forcible  entry  who 
either— 

1.  By  breakmg  open  doors,  windows  or  other  parts  of  a 
house,  or  by  any  kind  of  violence  or  circumstance  of  terror, 
enters  upon  or  into  any  real  property ;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns 
out  by  force,  threats  or  menacing  conduct,  the  party  in  pos- 
session. 

Vide  8  1160  and  note. 

Stat  I66iV66k  768,  ^  1,  read :  "  If  any  person  shall,  with  violeiK)^  and  a 
strong  hand,  enter  upon  or  into  any  lands  or  bnildincs  either  by  break- 
ing open  doon,  windowa,  or  other  parts  of  a  honae,  or  by  any  kind  of 
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Tioienoe  or  circamitance  of  terror,  or  if  any  person,  after  entering 
peaceably,  shall  tarn  ont  by  force  or  by  threats,  or  by  menaciaff  conduct, 
the  party  in  possession,  such  person  shall  be  deemed  guilty  of  a  forcible 
entry,  and  may  be  proceeded  against  and  pnnisbed  as  hereinafter  pro- 
▼ided.*» 

Statute  generally:  5  Cal.  266;  8  Cal.  499;  0  Cal  46,  d72;  12  C&l.  500:  &) 
Cal.  381 ;  27  Cal.  602 ;  20  Cal.  577,  661 :  39  Cal.  23. 

Parties  plaintiff:  3  Cal.  80 ;  5  Cal.  113 ;  8  Cal.  490 ;  16  Cal.  107 ;  20  CaL  45, 
2S2. 

Parties  defendant:  Vkle  §  1164. 

40  Cal.  851. 

When  action  can  be  maintained:  9  Gal.  63, 196;  9  Cal.  46;  12  Cal.  SCO; 
23  Cal.  375,  413;  24  Cal.  319;  32  Cal.  340. 

When  action  cannot  be  maintained :  6  CaL  156;  23  CaL  379;  27  Cal.  502; 
28  Cal.  527 ;  20  Cal.  214. 
Vide  S  1172. 

9  1160.  Every  person  is  guilty  of  a  forcible  detainer  who 
either — 

1.  By  force,  or  by  menaces  and  threats  of  violence,  unlaw- 
fully holds  and  keeps  the  possession  of  any  real  property, 
whether  tlie  same  was  acquired  peaceably  or  otherwise ;  or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upon  real  proj^erty, 
and  who,  after  demand  made  for  the  surrender  thereof,  for 
the  period  of  five  days  refuses  to  surrender  the  same  to  such 
former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of  this 
subdivision,  is  one  who,  within  five  days  preceding  such  un- 
lawful entry,  was  in  the  peaceable  and  undisturbed  possession 
of  such  lands. 

Stz^t.  1£6r)-66,  76S-9,  ^H  2  and  3.  read:  "Seo.  2.  If  any  person  shall,  by 
force  and  with  a  strong  hand,  or  by  menaces  and  thi  eats  of  vioIci:cc  un- 
lawfully hold  andkoopthe'possessionof  any  lands  or  tenements,  whether 
the  same  wcro  acquired  peaceably  or  otuoi-wise,  such  person  shall  be 
deemed  guilty  of  u  forcible  detainer,  and  may  be  proceeded  against  £.s 
herein  provided. 

"Sec.  3.  If  any  person  shaU,  in  the  night  time,  or  during  the  absence 
of  the  occupant  of  any  lands  or  tanements,  unlawfully  enter  upon  Guch 
land  or  tenements,  and  shall,  after  demand  made  for  tho  surrender  cf 
such  premises,  fur  tho  poriod  of  five  dam  rcfose  to  surrender  tlio  came 
to  such  former  occupant,  such  person  shall  bo  deemed  guilty  of  a  forci- 
ble detainer,  and  may  bo  proceeded  against  as  herein  provided  for  cuch 
offence :  pr*jvi^Ieil,  that  tho  party  shall  oe  deemed  tho  actual  occupant  of 
lands  wbo,  wiiliin  five  days,  preceding  such  unlawful  entry,  wcd  in  the 
peaceablo  iind  undisturbed  possession  of  such  lands  or  tenements." 

Stat.  I86J.  6*12-3,  j$§  1  and  2,  read :  "  §  1.  No  entry  shall  bo  made  into  any 
lands,  tencmciits.  or  other  possessions,  but  in  cases  wacro  tho  entry  is 
given  by  law,  and  in  such  esse  only  in  a  peaceable  manner;  not  with 
strong  hand,  nor  with  a  multitude  of  people. 


i         ^  1161.    A  tenant  of  real  property,  for  a  term  less  than  life, 
is  guilty  of  an  nnlawfal  detainer: 

1.  When  he  continaes  in  possession,  74n  person  or  by  s^nb- 
I     tenant^S  of  the  property,  or  any  part  thereof,  after  the  expira- 
1     tion  of  the  term  '^for  which  it  is  let  to  him^*,  without  the  per- 
mission of  his  landlord;  but  in  case  of  a  tenancy  at  will,  it 
must  first  be  terminated  by  notice,  as  prescribed  in  the  civil 

^     code. 

2.  Where  he  oontinnes  in  possession,  '*in  person  or  by  sub- 
tenants, without  permission  of  his  landlord?^,  after  default  in 

^     the  payment  of  rent,  pursuant  to  the  lease  or  agreement  under 
which  the  property  is  held,  and  three  days'  notice,  in  writing, 
)     requiring  its  payment,  stating  the  amount  which  is  due,  or 
^     possession  of  the  property,  shall  have  been  served  upon  him, 
\     and  if  there  be  a  sub  tenant  in  actual  occupation  of  the  prem- 
^     ises,  also  upon  such  sub-tenant    Such  notice  may  be  served 
at  any  time  within  one  year  after  the  rent  becomes  due.    ^^In 
^     all  cases  of  tenancy  upon  agricultural  lands,  where  the  tenant 
'     has  held  over  and  retained  possession  for  more  than  sixty  days 
after  the  expiration  of  his  term,  without  any  demand  of  pos- 
session or  notice  to  quit  by  the  landlord,  he  shall  be  deemed 
to  be  holding  by  permission  of  the  landlord,  and  shall  be  en- 
titled to  hold,  under  the  terms  of  the  lease,  for  another  full 
year,  and  shall  not  be  guilty  of  an  unlawful  detainer  during 
said  year,  and  such  holding  over  for  the  period  aforesaid  shall 
be  taken  and  construed  as  a  consent  on  the  part  of  a  tenant  to 
'     hold  for  another  year,^* 

3.  When  he  continues  in  possession,  T*in  person  or  by  sub- 
tenants, after  a  neglect  or  failure  to  perform  other  conditions 
or  covenants  of  the  lease  or  agreement  under  which  the  prop- 
erty is  held  than  the  one  for  the  payment  of  rent;^^  and  three 
daySf  notice,  in  writing,  requiring  the  performance  of  such 
conditions  or  covenants,  or  the  possession  of  the  property, 
shall  have  been  served  upon  him,  T^and  if  there  be  a  sub-tenant 
in  actual  occupation  of  the  premises,  also  upon  such  sub- 
tenant. Within  three  days  after  the  service  of  the  notice  the 
tenant)  or  any  sub-tenant,  in  actual  occupation  of  the  prem- 
ises, or  any  mortgagee  of  the  term,  or  other  person  interested 
iu  the  continuance,  may  perform  the  conditions  or  covenants 
of  the  lease,  or  pay  the  stipulated  rent,  as  the  case  may  be, 
and  thereby  save  the  lease  from  forfeiture.  A  tenant  may 
take  proceedings,  similar  to  those  prescribed  ia  this  chapter, 
to  obtain  possession  of  the  promises  let  to  an  under-tenant, 

case  of  his  nnlawfnl  detention  of  the  premises  nnder-let 
limv^.    [Approved  March  13, 1876. 1 
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same,  in  th«  same  manner  as  in  other  cases  hereinbefore  provided  for, 
bu%  shall  impose  no  fine  in  any  such  case  mentioned  in  this  scdtion.  It 
shall  not  ho  necessary,  in  order  to  work  a  forfeiture  for  nonpayment  of 
rent,  to  make  demand  for  rent  on  the  day  on  which  the  same  becomes 
dne,  or  at  any  partionlar  time  of  the  flay ;  bat  demand  may  be  made  of 
the  tenant  in  person,  at  any  time  within  a  ydor  after  such  rent  shall  be- 
come dne  accordinir  to  the  terms  of  any  lease  or  a^irecRnent,  and  maybe 
made  for  the  wholo  amount  duo  and  unpaid  at  tho  time  of  hxkch  demand : 
and  the  failure  on  the  part  of  the  lessee  or  his  assigns,  to  pay  such  rent 
upon  such  demand  bemff  made,  shall  have  the  same  force  and  effect  as 
if  demand  had  been  made  on  the  premises,  towards  sunset  on  the  da^ 
when  the  rent  became  dne.  No  person,  other  than  actual  occupants  of 
thepremiscs,  shall  be  necessary  parties  defendant  to  proceeaings  pro- 
vided for  in  this  section ;  and  in  case  a  married  woman  bo  a  tenant  or 
occupant,  and  her  husband  is  not  a  resident  of  the  coupty  in  which  the 
premises  aro  situated,  her  marriage  shall  not  be  a  defense  in  such  pro- 
eeedings :  but  in  case  her  husband  be  not  joined,  or  unless  sho  be  doins 
business  as  a  sole  trader,  a  judgment  aj^ainst  her  shall  only  be  valid 
against  property  on  the  premises  at  the  time  of  the  trial." 

Stat.  1S61,  .%2-4,  inserted  in  stat.  18d2,  the  words  "  or  contraity  to  the 
conditions,  or  covenants  of  the  lease,  or  agreement,  under  which  he,  or 
she,  holds;"  omitted  the  words  "after  demand  for  payment  thereof;" 
inserted  the  word  "administrators"  between  "executon"  and  "assigns ;" 
and  substituted  for  all  after  tho  words  "  mentioned  in  this  section/'  the 
words:  "Tho  said  demand  may  be  made  at  a!:;'4ime  within  a  yettr  after 
the  termination  of  the  lease  or  agreement,  or  after  a  breach  of  the  con- 
ditions, or  covenants,  of  the  lease,  or  agreement,  or  after  any  rent  shall 
become  due  according  to  the  terms  of  such  lease  or  agreement,  and  shall 
remain  unpaid  for  the  space  of  three  days." 

Parties  plaintiff:  27  Cal.  502:  29Cal.  168;  31  Cal.  333;  26  Cal.  303. 

Notice  to  quit :  3  Cal.  234 ;  4  Cal.  208 ;  6  Cal.  189 ;  16  Cal.  88 ;  23  CaL  227 ; 

29CaL  661:  38  Cal.  663;  40  Cal.  246, 384. 

^  1163.  The  noticeB  required  by  tlie  preceding  section  may 
be  served,  either : 

1.  By  deliyering  a  copy  to  the  defendant  x>erRonally ;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
his  usual  place  of  business,  by  leaving  a  copy  with  some  per- 
ion  of  suitable  age  and  discretion  at  either  place ;  or, 

3.  If  such  place  of  residence  and  business  cannot  be  ascer- 
tained, or  a  person  of  suitable  age  or  discretion  there  cannot  be 
found,  then  by  afi&xing  a  copy  in  a  conspicuous  place  on  the 
properly,  and  also  delivering  a  copy  to  a  person  there  resid- 
ing, if  such  person  can  be  found. 

Stat.  1863,  0J3,  £§  4  and  5,  contained  the  substance  of  stat.  1862,  quoted 
«ttprain  note  to  S  1161,  in  regard  to  demand  and  forfeiture. 

$  1163.  The  county  court  of  the  county  in  which  the  prop- 
erty, or  some  part  of  it,  is  situated,  has  jurisdiction  of  pro- 
ceedings under  this  chapter. 

Stat.  1865-66.  p.  768-9,  %  4,  substantially  the  some. 

fide  note  to  1 1161. 

U  CaL  122. 
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9  1164:.  No  person  other  than  the  actual  occupants  of  the 
premises  are  necessary  parties  defendant  to  these  proceedings, 
nor  will  the  proceeding  abate  or  plaintiff  be  nonsuited  for  Uie 
nonjoinder  of  any  persons  who  might  or  should  have  been 
made  parties  defendant ;  but  when  it  appears  that  any  of  the, 
I)arties  served  with  process  or  appearing  in  the  proceeding  are 
guilty  of  the  offence  charged,  judgment  must  be  rendered 
against  the  persons  thus  found  guilty.  And  in  case  a  married 
woman  be  tenant  or  occupant,  and  her  husband  is  not  a  resi- 
dent of  the  county  in  which  the  premises  are  situated,  her 
marriage  is  no  defence ;  but  in  case  her  husband  be  not  joined, 
or  unless  she  be  doing  business  as  a  sole  trader,  an  execution 
issued  upon  a  judgment  against  her  can  only  be  enforced 
against  property  on  the  premises  at  the  time  of  the  commence- 
ment of  the  action. 

FZcfe§  1161  and  note. 

Stat.  1863-66,  7T0-71, 8  U,  substantially  ths  same. 

Stat.  1863,  &>3,  %  12,  omitted  all  between  the  words  "these  proceed- 
ings "  and  *'  and  in  case." 

Parties  defendant:  10  Cal.  445;  20  Cal.  48;  29  Cal.  214;  39  Cal.  28i 

$  11G5.  Except  as  provided  in  the  preceding  section,  the 
provitiions  of  part  two  of  this  code,  relating  to  parties  to  ciyil 
actions,  are  applicable  to  this  proceeding. 

Stat.  186V66, 771,  §  13,  was  sabstantially  the  same,  adding  the  words, 
"  provLlel,  ;!iat  no  appeal  taken  by  a  defendant  in  such  action  to  the 
supremo  court  shall  prevent  the  issuance  and  execution  of  the  writ  of 
restitution  therein,  unless  the  county  judge  shall,  by  his  written  prder, 
direct  that  such  writ  of  restitution  be  stayed." 

Stat.  1863, 6.>5,  S II,  same  in  substance  as  8  llfA.  * 

^  1160.  The  plaintiff  must  present  to  the  county  judge  hii 
written  complaint,  setting  forth  therein  the  facts  on  which  he 
seek^  to  recover,  and  describe  the  premises  with  reasonable 
certainty,  and  may  charge  that  the  defendant  has  acted  fraud- 
ulently in  making  the  forcible  entry  or  detainer  (in  case  the 
proceeding  is  brought  for  either) ,  and  may  claim  such  dam- 
ages therefor  as  he  may  deem  proper,  and  in  case  of  rent  due 
must  state  the  amount  thereof.  Upon  receiving  the  complaint 
the  judge  must  fix  a  day  for  the  appearance  of  the  defendant 
in  such  action,  and  indorse  the  date  thus  fixed,  together  with 
the  day  of  the  presentation  of  the  complaint,  upon  it ;  the 
judge  must  also  direct  upon  the  complaint  that  the  summoni 
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to  be  iasaed  therenpon  be  served  npon  the  defendant  at  a  day 
not  less  than  three  days  previons  to  the  day  set  for  the  appear- 
ance of  the  defendant,  and  not  more  than  twenty  days  from 
the  date  of  making  the  order,  fixing  the  return  day  of  the 

summons.  O^f?^  r  ^9b  —f',    /O  T 

Stat.  1863-66, 769, 1  \  inseftea  the  wortU,  "  biA  in  snoh  case  ho  shal 
state  the  facts  constituting  the  fraud,"  bet^^een  "  deem  proper  "  and* 
"and in  case  of  rent;"  also  omitted  the  words,  "and  in  cose  of  rent 
due  must  state  the  amount  thereof." 

Stat.  1863, 63 1,  SS8  and  9,  required  the  complaint  to  be  yerified ;  and 
omitted  all  after  the  words  "amount  thereof;"  but  provided  that  the 
complaint  miffht  be  presented  to  a  county,  or  district  jud^e,  or  to  any 
commissioner  authorized  to  do  chamber  business  of  a  county  or  district 
jud«e." 

%  1167.  The  complaint,  thus  indorsed,  must  be  filed  with 
the  clerk  of  the  county  court,  and  the  clerk  must  forthwith  id- 
sue  tiie  summons.  It  must  state  the  parties  to  the  proceeding, 
the  court  in  which  the  same  is  brought,  the  nature  of  the  pro- 
ceeding, in  concise  terms,  and  the  relief  sought,  and  also  the 
day  fixed  for  the  appearance  of  the  defendant  therein,  and  the 
number  of  days  before  the  time  of  the  appearance  that  the 
same  is  to  bo  served  on  the  defendant.  It  must  notify  the  de- 
fendant to  appear  and  answer  within  the  time  designated  in 
the  summons,  or  that  the  relief  sought  will  be  taken  against 
him.  The  summons  must  be  directed  to  the  defendant,  and 
must  bo  served  and  returned  in  the  same  manner  as  the  sum- 
mons in  a  civil  action  is  served  and  returned. 

Stat.  1865-66, 763,  §  6,  was  substantially  the  >ame,  inserting  the  words 
**nnder  the  seal  of  said  court"  between  "summons"  and  "It  must;"  and 
rabstituting  for  the  last  sentence  the  words :  "  The  summons  shall  be 
directed  to  the  defendant  and  shall  be  seryed  by  the  sheriif  of  the  county 
or  other  person  duly  qualified,  by  delivering  to  such  daf  endant  a  certified 
copy  thereof,  and  the  return  of  the  sheriff  shall  show  the  day  and  place 
at  which  the  same  was  served." 

Stotdment  of  case:  4 Oal.  182;  9 OaL  46;  16 Cal.  73, 107 ;  23  Cal.  5!26;  27 
CM.  975 ;  23  Gal.  170 ;  31  Gal.  122;  32  OaL  340 ;  33  Oal.  410 ;  40  Cal.  Si^,  434. 

(  1168.  If  the  complaint  presented  establishes,  to  the  satis- 
faction of  the  judge,  frahd,  force  or  violence  in  the  entry  or 
detainer,  and  that  the  possession  held  is  unlawful,  he  may 
make  an  order  for  the  arrest  of  the  defendant. 

Stat.  186S-68, 770,  98,  and  addition,  made  the  provisions  of  the  practice 
Mt  in  reference  to  arrests  in  civil  cases,  apjdioable. 
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(  11G9.  If,  at  the  time  appointed,  the  defendant  do  not  ap- 
pear and^defend,  the  court  must  enter  his  default  and  render 
judgment  in  favor  of  the  plaintiff  as  prayed  for  in  the  com- 
plaint. 

Vide  §  1171  and  note. 

(  1170.  On  or  before  the  day  fixed  for  his  appearance,  the 
defendant  may  appear  and  answer  or  demur. 

Vide  §  1171  and  note. 

(  1171.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  if  either  party  demand  it,  a  jury  must  be  summoned 
to  try  the  issue.  The  jury  must  be  summoned  and  formed  as 
injustices'  courts,  and  the  provisions  of  this  code,  respecting 
trials  by  jury  in  justices'  courts,  apply  to  trials  by  jury  under 
this  chapter. 

Stat.  186  )-66, 767-70,  §  7.  read  "  On  or  before  the  day  set  for  his  appear- 
ance therein,  the  dafendant  shall  file  with  the  clerk,  and  in  said  cause, 
his  written  answer,  danxurrer,  or  denaarrer  and  answer,  or  other  appear- 
ance, or  if  h?  fail  to  so  appear,  tho  cleric  shall  note  his  default,  and  the 
judgo  shall  thereupon,  upon  satisfactory  etddenoe,  order  such  jadgment 
ad  shall  bo  just  in  the  premises.  Whenever  an  issue  of  fact  is  presented 
by-the  pleadings,  the  county  judjre,  upon  the  application  of  eitherparty, 
shall  order  tho  clerk  to  issue  a  venire  for  a  special  trial  jurv  to  be  sum- 
moned for  tho  day  fixed  by  the  court  for  the  trial  of  said  cause,  etc.*' 
It  went  on  to  provide  for  summoning,  and  challenging  the  jvLvy:  that  the 
pleadins::!  hs  verified,  and  tho  proceedings  not  therein  provided  for,  be 
regulated  by  the  civil  practice  act  so  far  as  applicable. 

$  117^.  On  ihe  trial  of  any  proceeding  for  any  forcible  en- 
try or  forcible  detainer,  the  plaintiff  shall  only  be  required  to 
show,  in  addition  to  the  forcible  entry  or  forcible  detainer 
complained  of,  that  he  was  peaceably  in  the  actual  possesrion 
at  the  time  of  the  forcible  entry,  or  was  entitled  to  the  poflses- 
sion  at  the  time  of  the  forcible  detainer.  The  defendant  may 
show  in  his  defence,  that  he  or  his  ancestors,  or  those  whose 
interest  in  such  premises  he  claims,  have  been  in  the  quiet 
possession  thereof  for  the  space  of  one  whole  year  together 
next  before  the  commencement  of  the  proceedings,  and  that 
hi3  intsrcst  therein  is  not  then  ended  or  determined ;  and  such 
showing  is  a  bar  to  the  proceedings. 

Stat.  186V66, 770,  g  9. 

Possession  of.  plaintiff:  8  Oil.  433;  l»0al.  319;  16  Cal.  107;  29  Oal.  4&, 
83;  23  Cal.  523;  27  Oil.  5)2;  23  OH  170, 187 ;  33  OjiI.  5M;  37  Oal.  53;  33  CaL 
619,  6W;  33  Oal.  633;  40  Oal.  351. 

Forcj:  40il.  176;  eOal.  6J;  130aL  315;  23 Oal.  527;  23  Oil.  577;  31  Oal . 
122;  32  Col.  310;  33  Ojd.  SIS,  633. 
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What  defendant  in  forcible  entiy.  ete.,  mar  ehow:  23  Oal.  3S1 ;  27  OU. 
9n;2BCaL172:31CaL46T;  MGaLflSt;  »GaLCl9L 

WbatteoMitmfldraliow:  80aLfia2;  2iOaL3J3;  2}0aL  35;  34C«L265: 
S6Oal.303. 


^  1X73.  When,  upon  the  trial  of  any  proo8edm<?  under  this 
diapter,  it  appears  from  the  eyidence  that  the  defendant  iias 
been  goilty  of  either  a  forcible  entry  or  a  forcible  detainer,  and 
other  than  the  offance  charged  in  the  complaint,  the  judge 
must  order  that  such  complaint  be  forthwith  amended  to  con- 
form to  such  proofs.  Such  amendment  must  be  without  any 
imposition  of  terms.  No  continuance  must  bo  permitted  upon 
account  of  such  amendment,  unless  the  defendant,  by  affidavit 
filed,  shows  to  the  satisfaction  of  the  court  good  cause  therefor. 

Stat.  1865-66, 770,  §10. 

»€aLS«;33Cal.410. 

^  11T4»  If,  upon  thu  trial,  the  verdict  of  tiie  jury  or  the 
flndiBg  of  the  court  is  in  favor  of  the  plaintiff  and  a3;ainst  de* 
fendant,  the  clerk  must  thereupon  enter  judgmsnt  for  the  res- 
titution of  the  premises.  The  jury,  or  the  court,  in  case  the 
proceeding  is  tried  without  jury,  must  also  assess  the  damages 
occasioned  to  the  plaintiff  by  the  forcible  entry  or  detainer,  or 
in  ease  of  rent  unpaid^  the  amount  of  rent  then  duet  and  there- 
upon judgment  against  the  defendant  for  three  times  the 
amount  of  such  damages  or  renl,  as  the  ease  may  be^  sofoumd 
or  assessed,  must  be  entered. 

Stat.  1865-66,  771,  §  12. 

Beetitntion:  10  Cal.  2U ;  19  Cal.  375;  39  CaL  2S7. 
Bent  due :  17  Gal.  566 ;  23  OaL  232 ;  21  Cal.  55;  27  Oal.  563 ;  40  Oal.  216 
Damasss :  2  Cal.  527 ;  31  Cal.  467. 

Treble  damages:  4  Cat  412;  6  CaL  63,  163;  150aL  149;  23  Cal.  375;  25 
OaL264. 

(  1175.    The  complaint  and  answer  must  be  verified. 

(  117G.    An  appeal  taken  by  the  defendant  does  not  stay 

proceedings  upon  the  judgment  unless  the  county  judge  so 

directs. 

Fids  81165  and  note. 
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$  1177.  Except  as  otherwise  proTided  in  this  chapter  the 
provisions  of  Part  II,  of  this  code,  are  applicable  to,  and  con- 
stitute the  rules  of  practice  in  the  proceedings  mentioned  in 
this  chapter. 

Yido  note  to  %  1171. 

$  J178.  The  provisions  of  Part  II,  of  this  code,  relative  to 
new  trials  and  appeals  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  chapter,  apply  to  the  proceedings 
mentioned  in  this  chapter. 

[An  Act  to  amend  an  Act  entitled  "  An  Act  conctrning  Forcible 
JEhUries  and  Unlawful  Detainers,  and  to  repeal  all  other  Acts 
on  the  same  sitbject.** — Approved  April  27, 1863.  Approved 
March  11, 1872 — took  effect  thirty  days  after  passage. 

Section  1.  Section  nine  of  said  Act  is  hereby  amended  so 
as  to  read  as  follows : 

Sec.  9.  Upon  filing  with  the  county  clerk  of  the  proper 
county  a  complaint  duly  verified,  the  clerk  shall  at  the  request 
of  the  plaintiff  or  his  attorney,  issue  a  summons  thereon  di- 
rected to  the  defendant,  requiring  him  to  appear  and  answer 
in  said  action  within  three  days  after  service  of  summons. 
The  summons  shall  be  served  by  delivering  a  copy  thereof 
upon  the  occupant  of  the  premises  described  in  the  complaint, 
or  by  leaving  such  copy  on  the  premises  in  a  conspicuous  place. 
Any  demurrer  or  other  objection  filed  before  answer  may  be 
heard  on  one  day's  notice,  and  a  copy  of  any  pleading  filed  by 
the  defendant  shall  be  served  on  the  same  day  on  the  plain- 
tiff or  his  attorney.  If  the  demurrer  be  filed  on  the  day  for 
answering  it  shall  be  heard  at  once,  or  not  later  than  10  o'clock 
A.M.  of  the  next  day.  If  the  demurrer  be  overruled,  the  de- 
fendant shall  answer  on  the  same  day.  If  it  be  sustained,  the 
plaintiff  shall  file  an  amended  complaint  within  three  days 
thereafter,  and  the  defendant  shall  answer  the  same  within 
three  days  aftar  the  service  upon  him  or  his  attorney  of  a  copy 
of  the  same.  The  answer  shall  be  verified,  and  shall  contain 
a  specific  denial  of  each  material  allegation  of  the  complaint. 
At  10  o'clock  A.  M.  on  the  day  after  the  expiration  of  the  time 
within  which  the  defendant  should  answer  the  original  com- 
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plaint  of  plaintiff,  the  county  judge  shall  attend  at  the  county 
courtroom  and  open  court ;  and  if  the  defendant  shall  have  failed 
to  answer  or  demur  to  the  complaint,  he  shall  upon  satisfactory 
proof  thereof,  order  such  judgment  as  shall  be  just  in  the 
premises.    If  the  defendant  shall  have  answered  or  demurred, 
the  judge  shall  set  a  day  for  the  trial  of  the  action,  which  shall 
he  within  not  more  than  two  weeks  from  the  day  of  service  of 
the  summons.    If  a  jury  shaU  have  been  demanded  in  writing, 
he  shall  order  the  clerk  to  issue  a  venire  for  a  special  trial 
jury  to  be  summoned  for  the  day  fixed  by  the  court.    The 
jury  shall  be  summoned  in  the  same  manner,  and  possess  the 
qualifications  and  be  subject  to  the  same  challenges  as  provided 
in  section  twenty-eight  of  an  Act  entitled  an  *♦  Act  concerning 
Grand  and  Trial  Jurors,"  approved  April  twenty -seventh, 
eighteen  hundred  and  sixty-three.    All  proceedings  otiier  than 
the  trial  of  the  cause  may  be  heard  in  chambers  or  in  open 
court.    If  a  jury  be  demanded,  the  demand  shall  be  in  writing, 
filed  at  the  time  of  the  issuance  of  the  summons,  if  demanded 
by  the  plaintiff,  or  at  the  time  of  filing  the  answer  or  demurrer, 
if  demanded  by  the  defendant,  and  shall  specify  the  number, 
not  less  than  three,  demanded.    If  the  parties  disagree  as  to 
the  number  of  the  jury,  the  Court  shall  determine  the  same. 
The  demand  in  all  cases  shall  be  accompanied  by  the  proper 
jury  fee,  otherwise  a  jury  trial  shall  be  deemed  to  have  been 
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TITLE   IV. 

OF  THE  ENFORCEMENT  OF  LIENS. 
OVAWEB.     I.    Liens  in  geneeal. 

II.     LXENS  OF  UEGBANICS    AND    0TH2BS  UPON  BEUi 
PBOPEBTT. 
IIL     CESTAIN  LIENS  FOB  SALABIES  AND  WAOEB 


CHAPTER  I 

LIENS  IN  GENERAL. 

SaonoN  1180.    Definition  of  lien 

(  1180.    A  lien  is  a  charge  imposed  upon  specific  prqperiyy 
by  which  it  is  made  security  for  the  performiuice  of  an  act. 
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CHAPTER  n. 

UENB   OF  XECHANIGS  AND   OTHEBS  UPON  REAL 

PBOPEBTY. 


SsoxKni  1183.    Ifbai  hSbaten,  eontnetan,  efaL,  may  lunro  Uens 
upon. 
1184.    Liens  for  giadiog  and  fOOmg  loCs  and  atzceta 
1183.    IBnut  interest  in  tbe  land  sofedect  to  tlM)  lien. 

1186.  Effectofliens. 

1187.  Claim  of  lien  to  te  flled  in  reootder's  oflloe 

1188.  Liens  npoi  two  or  more  pieces  of  piopertj.  Amount 

doe  from  each  to  be  designated. 

1189.  Claim  to  be  leoorded.    Fees  of  recorder. 

1190.  Time  of  continnanoe  of  lien. 

1191.  Service  of  snmmons  by  paldieattoa. 

1192.  Bab-cofntractorB.  who  are  and  when  paid  out  of  pnK 

ceedsof  sale. 

1193.  Costs. 

1194.  Comi  to  declare  rank  of  liens. 

1195.  Execution  for  deficit. 

1196.  Actiooa  for  separate  liens  may  be  joined,  when  and 

how. 

1197.  Lien  does  not  impair  light  to  prooeod  tor  leooveiy 

of  the  debt. 
1198L    Bales  of  practice. 
1199.    Kew  trials  and  appeals. 

^  U83.  Every  person  performing  labor  npcm,  or  fnmish- 
ing  materials  to  be  used  in  the  constmction,  alteration  or  re- 
pair of  any  mining  claim,  building,  wharf,  bridge,  ditch,  flume, 
tannel,  fence,  machinery,  railroad,  wagon  road,  aqneduct  to 
create  hydraulic  power,  or  any  other  strueture,  or  who  performs 
labor  in  any  mining  claim,  has  a  lien  upon  the  same  for  the 
work  or  labor  done  or  materials  furnished  by  each  respectiYely, 
whether  done  or  furnished  at  the  instance  of  the  owner  of  the 
building  or  other  improvement,  or  his  agent,  but  Hie  aggregate 
amount  of  such  Uena  must  not  exceed  the  afnaunt  toAteft  tkfi 
owner  would  he  otherwise  lial)le  to  pay, 
c.  o.  p.— 33 
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Stat.  186T-6S,  89f^,  i  1,  read:  "Every  meolianio,  arUaan,  maohinist. 
builder,  oontraotor.  lumber  merchant,  miner  laborer,  or  other  person,'^ 
instead  of  "  every  person ; "  al«3  inserted  *'  of  any  kind,"  between  "  mar 
teri<ils  "  and  "  to  be  used ; "  also  the  words  "  either  in  whole  or  in  part " 
between  "  repair  of  "  and  "any  mining  claim ; "  also  the  words  "for  min- 
ins  or  other  purposes  "  between  "  hydranlio  power"  and  "or  any  other;" 
also  "or  sap<4rstraotare,"  between  "structure"  and  "or  who  performs;** 
alsto  subU'tnted  f  jr  tho  words  in  italics,  the  words  "luid  every  contractor, 
sub-contractor,  architect,  builder,  or  other  person,  havinsr  cnarge  of  any 
mininT.  or  ot  the  oonstraocion,  alteration  or  repadr  either  in  whole  or  in 
Dart,  of  any  bnildin?  or  other  improvement  as  aforesaid  shall  be  held  to 
DO  the  agent  of  the  owner  for  the  pnrixwes  of  this  act.'' 

Oonstraotion  of  statute:  1  Oal.  183;  2  OaL  91 ;  9  GaL  122;  29Gal.  289. 

Persons  entitled :  21  Gal.  80 ;  36  Gal.  ^23 ;  40  Gal.  IM. 

Amount:  27  Gal.  691 ;  29  Gal.  283 ;  31  CiL  2S3. 

$  1184»  Any  person  who,  at  the  reqnest  of  the  owner  of 
any  lot  in  any  incorporated  city  or  town,  grades,  fills  in  or 
otherwise  improTes  the  same,  or  the  street  in  front  of  or  ad- 
joining the  same,  has  a  lien  upon  such  lot  for  his  work  done 
and  materials  f  umished* 

Stat.  1867-^,  589,  S  9,  added  the  words  "  in  grading,  filling  in,  or  othep- 
wise  improving  the  same ;  and  all  the  provisions  of  this  act  respecting 
the  securing  and  enforcing  of  mechanics'  liens  shall  apply  theroibo.*' 

$  1185.  The  land  upon  which  any  huilding,  improrement 
or  structure  is  constructed,  together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  required  for  the  couTe- 
nient  use  and  occupation  thereof,  is  also  subject  to  the  liens, 
if  at  the  time  the  work  was  commenced  or  the  materials  for 
the  same  had  commenced  to  be  famished,  the  land  belonged 
to  the  person  who  caused  said  building,  improvement  or  struc- 
ture to  be  constructed,  altered  or  repaired ;  but  if  such  person 
owned  less  than  a  fee  simple  estate  in  such  land,  then  only  his 
interest  therein  is  subject  to  such  Uen. 

Stat.  1867-68, 6B9,  %  2.  added  the  words  "and  in  ease  snch  interest  Is  a 
leaeiehold  interest,  and  the  holder  thereof  has  forfeited  his  right  there- 
to, the  purchaser  of  such  building  or  improvement  and  leasehold  term, 
or  so  much  thereof  as  remains  unexpired,  at  any  sale  nnder  the  pro- 
visions of  this  chapter,  is  held  to  be  the  assignee  of  such  leasehold  term, 
and  as  Ruch  is  entitled  to  pay  the  lessor  all  arrears  of  renter  other  money 
and  cobts  due  under  the  lease  unless  the  lessor  has  regained  possession  of 
the  land  and  property  or  obtained  judgment  for  the  possession  thereof, 
prior  to  the  commencement  of  the  construction,  alteration  or  repair  of 
the  building  or  other  improvement  thereon:  in  which  event  the  pur- 
chaser has  the  right  onlv  to  remove  the  building  or  other  improvement 
within  thirty  days  dFtor  he  has  imrohaaed  the  same;  and  the  owner  of 
the  land  may  receive  the  rent  due  him,  payable  out  of  the  proceeds  of 
(he  sale,  aooordins  to  Ine  tetms  of  the  lease,  down  to  the  time  of  aiioh 
ramoval." 

OOaLSOB. 
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$  UM.  Hie  liens  jntrnded  far  in  this  chapter  are  preferred 
to  any  lien,  mortgage  or  other  encnmbranoe  which  may  have 
attached  sabaeqnent  to  the  time  when  the  bmlding,  improve- 
ment or  structure  was  commenced,  xoork  dane,  or  materials 
were  commenced  to  be  furnished ;'  also,  to  any  lien,  mortgage 
or  other  encumbrance  of  which  the  lien  holder  had  no  notice, 
and  which  was  unrecorded  at  the  time  the  bmlding,  improvemen 
or  structure  was  commenced,  work  done,  or  the  m&teriala  were 
conmienced  to  be  furnished. 

SUt.  1W7-6S^  589^  %  3.  inserted  the  words  "upon  any  land  or  mining 
claim." between  "chapter"  and  "are  pre ferrM;"  also  between  "at- 
tached "  and  "  subaeqaent ; "  also  add  3d  the  words  "  and  all  liens  created 
bythisactnponany  building  or  ether  improvement,  shall  be  preferred 
to  all  prioi  liens,  mortises  or  ot&er  inc  ambrances  upon  the  land  upon 
which  ^d  bnildinic  or  ouier  improvement  shall  hava  been  constructed, 
or  situated,  when  altered  or  repaired :  and  in  inforcing  such  lien,  such 
buildinic  or  other  improvement  may  be  sold  separately  from  said  land; 
and  when  so  so'd.  the  purchaser  mav  remo<'e  the  same,  withiu  a  reason-: 
able  time  tberca/ter,  not  to  exceed  thirty  days,  upon  the  payment  to  the 
owner  of  the  land  of  a  reason&ble  rent  for  its  use  from  the  date  of  his 
purchase  to  the  time  of  removal.  Provided,  that  if  such  removal  be 
prevented  by  leeal  proceedings,  the  thirty  days  shall  not  begin  to  run 
until  the  final  determtcatios  of  suc't  proceedings  in  the  court  of  first 
resort,  or  in  the  appellate  court,  if  appeal  be  taken." 

7  GaL  576:  13  CaL  K;  IS  Gal.  370;  23  Gal.  2)3, 522;  39  OaL  I1& 

$  1187.  Every  original  contractor,  within  sixt]^  days  after 
the  completion  of  his  contract,  and  every  person,  save  the 
original  contractor,  claiming  the  benefit  of  this  chapter,  must, 
within  thirty  days  after  the  completion  of  any  building,  im- 
provement or  stmctare,  or  i^ter  the  completion  of  the  alter- 
ation or  repair  thereof,  or  the  performance  of  any  ^abor  in  a 
mining  claim,  file  with  the  county  recorder  of  the  county  in 
which  such  property,  or  some  part  thereof,  is  situated,  a  claim 
containing  a  statement  of  his  demand  after  deducting  all  just 
credits  and  offsets,  with  the  name  of  the  owner  or  reputed 
owner,  if  known,  and  also  the  name  of  the  person  by  whom 
he  was  employed,  or  to  whom  he  furnished  the  materials,  wiJffi 
a  statement  of  the  terms;  time  given  and  conditions  of  his  con- 
trcuA,  and  also  a  description  of  the  property  to  be  charged  with 
the  lien,  sufficient  for  identification,  which  claim  must  be  veri- 
fied by  the  oath  of  himself  or  of  some  other  person.  If  his 
contract  or  any  part  thereof  is  in  writing y  a  copy  of  such  vjrit- 
ing  mu^  be  filed  wUJi  and  made  part  of  his  daim, 

Stat.  lSS7-fi3.  531,  ^  H,  substantially  tb3  s\md,  omittin?  words  in  iialiea; 
also  snb^tituCla?  tor  "eveij  paraoa"  th3  sams  words  substituted  there- 
for in  8iUi  aai  n.>ta ;  ako  iiuartinj  "  triu  "  bdf ora  "  stMejaeat." 
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29  Cal.  283. 
Filing:  1  Cal.  183. 

Items:  U  Gal.  43;  160al.  142;  17  Cal.  128. 
*  Payments  and  offsets:  29  Cal.  283;  39  Cal.  US. 
Description :  2  Gal.  63 ;  23  Cal.  20a 

$  1188.  In  every  case  in  which  one  claim  is  filed  against 
two  or  more  buildings,  mining  claims  or  other  improvements 
owned  by  the  same  person,  the  person  filing  such  claim  must, 
at  the  same  time,  designate  the  amount  duo  to  him  on  each  of 
such  buildings,  mining  claims  or  other  improvements,  other- 
wise the  lien  of  such  claim  is  postponed  to  other  liens.  The 
lien  of  such  claimant  does  not  extend  beyond  the  amount  des- 
ignated, as  against  other  creditors  having  liens  by  judgment, 
mortgage  or  otherwise,  upon  cither  of  such  buildings  or  other 
improvements,  or  upon  the  land  upon  which  the  same  are 
situated. 

Stat.  l8OT-<{3, 9S9, 8  7,  substantially  the  same,  inserting  "  joint "  bet^feen 
••  such  "  and  "  claim ;"  also  adding  the  words:  ** Provided,  that  no  joint 
claim  shall  be  filed  upon  two  or  moro  buildings,  unless  they  are  contig- 
uous to  or  adjoining  each  other." 

(  1180.  'The  recordar  must  record  the  claim  in  a  book  kept 
by  him  for  that  purpose,  which  record  must  bo  indexed  as 
deeds  and  othes  conveyances  are  required  by  law  to  bo  indexed, 
and  for  which  he  may  receive  the  same  fees  as  aro  allowed  by 
law  for  recording  deeds  and  other  instruments. 

Stat.  1867-63,  S89.  8  6,  same  in  substance. 

(  1100.  No  lien  provided  for  in  this  chapter  binds  any 
building,  mining  claim,  improvement  or  structure ^  for  a  longer 
period  than  ninety  days  after  the  same  has  been  filed,  imless 
proceedings  be  commenced  in  a  proper  court  within  that  time 
to  enforce  the  same ;  or,  if  a  credit  bo  given,  then  ninety  days 
after  the  expiration  of  such  credit ;  but  no  lien  continues  in 
force  for  a  longer  time  than  two  years  from  the  time  the  work 
is  completed,  by  any  agreement  to  give  credit. 

Stat.  1361-63, 539,  S8,  read  "ualejs  suit  be  brought"  instead  of  "on- 
ess  proos3diag3  be  commenced." 

(  1131.  If  service  of  summons  ba  mada  by  publication, 
the  tim3  of  pablioition  wlisra  tha  dafcndant  resides  out  of  or 
is  abiaat  frooi  th9  atitd,  or  for  any  otliar  cjtaje  cannot  be 
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served  personally,  need  be  but  onoe  a  week  for  four  successive 
weeks. 

ride  I  1196  and  note. 

(  lioa.  All  persons  entitled  to  liens  on  the  structare  or 
improvement,  except  those  who  contracted  with  the  owner 
thereof,  are  sub-contractors ;  and  the  court,  in  the  judgment, 
must  direct  the  amount  due  sub-contractors  to  be  paid  out  of 
the  proceeds  of  sales  before  any  part  of  such  proceeds  are  paid 
io  the  contractor. 

Vide  §  UM  and  note. 

(  U93.  The  court  may  also  allow  as  part  of  the  costs,  the 
moneys  x>aid  for  filing  and  recording  the  lien  and  a  reasonable 
attorney's  fee  in  the  district  and  supreme  court. 

Vide  S  1IS6  and  note. 

$  1104.  In  every  case  in  which  different  liens  are  asserted 
Against  property,  the  court  in  the  judgment  must  declare  the 
rank  of  each  lien  or  class  of  liens,  and  the  proceeds  of  the  sale 
of  the  property  must  be  applied  to  each  Uen  or  class  of  Uens 
in  the  order  of  its  rank. 

V3de  S  im  and  note. 

(  1105.  Whenever,  on  the  sale  of  the  property  subject  to 
the  lien,  there  is  a  deficiency  of  proceeds,  judgment  may  be 
dodieted  for  the  deficiency  in  like  manner  and  with  like  effect 
as  in  actions  for  the  foreclosure  of  mortgages. 

Vide  §  11S6  and  note. 

^  1196.  Any  number  of  persons  claiming  liens  may  join 
in  the  same  action,  and  when  separate  actions  are  commenced 
the  court  may  consolidate  them. 

Stat.  1S67-6S.  539.  i  10  read: 

"  First— Suits  to  enforce  the  liens  created  by  this  act.  except  those 
nnders3ctioafii'teen,{^all  be  brought  la  the  district  cmrta;  and  the 
pleadings,  proceds.  praotice  and  ojaer  procaediags  shall  bo  tho  same  as 
in  other  cisea;  proruiol.  that  where  service  of  sammons  may  be  made 
under  the  Praotice  Act  by  pablicatioii,  the  timo  of  publication,  where 
the  defendant  resides  out  of,  or  is  ab33nfc  from,  the  stute,  or  for  any 
other  cause,  cannot  be  personally  served,  need  be  but  oncaa  weeic  for 
four  8uc3e)siv3  weeks,  and  the  time  for  aaswerins  shall  expire  when 
such  pabliciUon  is  complete,  and  if  no  answer  o(  such  defendant  is 
then  fi'ed.  h's  default  may  be  entered :  and,  proUfted.  that  the  court  may, 
initsdisoreiion,  in  all  cises  nnderthisact,  insteid  of  ordering  publi- 
cation, or  may  after  publication,  appoint  a^  attorney  to  appear  for  the 
non-resident,  absent,  or  concealed  defendant,  and  conduct  the  proceed- 
ings on  h's  part. 

^*  S  ^eaad— In  case  the  proceeds  of  any  sale  under  this  act  shall  be 
iiisa£Eluieat  to  pay  all  Uen-noldera  under  it,  the  liens  of  all  persona  other 
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(  1107.  Nothing  cnntAined  In  tliiB  chapter  can  be  conatmed 
to  impair  or  affact  the  right  of  any  person  to  whom  any  debt 
may  be  dne  for  irork  done  or  malemte  fomiahed  to  maintnui 
aperHocal  action  to  rccorcrench  debt  againat  the  perBon  liable 
therefor;  and  the  poreon  bringing  anch  person^  ac (ion  m*y 
take  out  an  attachment  therefor,  notvithalanding  hia  lien,  and 
in  hie  affldavit  to  procuie  an  attachment,  need  not  atate  that 
hie  demand  is  notsecnred  by  alien  ;  but  tbe  ju^ment.  if  any 
obtained  by  the  plaintiff  in  such  personal  action,  cannot  be 
conatrucd  to  impair  or  merge  any  lien  held  by  plaintiff  tmiler 
thia  chapter. 

StAt.  IBft:-4n,  fflt,  1 1L  addfld  tb4  wordi.  "  proDftle^f,  oalr  ttut  tnj  moii«> 
oMIeotfld  on  Hud  JudsmeDt  flhalL  bfl  ondlIKi  on  thoamooDb  cUtiEnad 
ADOO  with  (tie  proiriiloid  of  (hid  ut?' 

lEOil.  lU, 

(  lltn.   Eccepl  as  otherwise  provided  in  tbu  chapter,  the 

proriaiona  of  Part  II  of  this  code  are  applicable  to  and  consti- 
tute the  rules  of  practice  in  tho  proceedinga  meutionnd  in  this 

Vlrbtllseudnata. 

f  IIDB.  Tho  proTisions  of  Part  11  of  thi*  code  relative  to 
neiT  trials  uid  appeals,  eicept  in  so  far  as  they  are  inconsistent 
vitb  the  prorisions  of  this  chapter,  q>ply  to  the  proceedings 
mentioned  in  this  chapter. 
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CHAPTEE  in. 

CEBTAIN  LIENS  FOR  SALARIES  ANl)  WAGES. 

Sbction  1204.    Certain  persoxui  preferred  creditors  when  assignment 
of  property  is  made. 

1205.  Same,  against  estates. 

1206.  Same,  in  cases  of  execution  or  attachment 

(  1S04.  In  all  assignmenlB  of  properly,  made  by  any  per> 
son  to  trustees  or  assignees,  on  aecoant  of  the  inability  of  the 
person,  at  the  time  of  the  assignment,  to  pay  his  debts,  or  in 
proceedings  in  insolvency,  the  wages  of  the  miners,  mechanics, 
salesmen,  servants,  clerks  or  laborers,  employed  by  snch  per- 
son, to  the  amount  of  one  hundred  dollars,  and  for  services 
rendered  within  sixty  days,  are  preferred  claims,  and  must  be 
paid  by  such  trustees  or  assignees  before  any  other  creditor  or 
creditors  of  the  assignor. 

Stat.  U6T-0B,  213,  i  1,  substantially  the  mrne,  but  inserted  the  words 
"whether  real  or  personal,  which  shall  hereafter  be,"  between  "  prop- 
erty "and  "made;.*  also  the  words  "or  chartered  company,  or  corpora- 
tion, or  by  any  person  or  persons  owning  or  leasing  real  or  personal  prop- 
erty," between  "person"  and  "to  trustees;"  also  "forty"  instead  of 
**  sixty;"  also  the  words  "gold  coin  of  the  U.  S."  after  dollars. 

^  1J805.  In  case  of  the  death  of  any  employer,  the  wages 
of  each  miner,  mechanic,  salesman,  clerk,  servant  and  laborer, 
for  services  rendered  within  the  forty  days  next  preceding  the 
death  of  the  employer,  not  exceeding  one  hundred  dollars, 
rank  in  priority  next  after  the  funeral  expenses,  expenses  of 
the  last  sickness,  the  charges  and  expenses  of  administering 
upon  the  estate,  and  the  allowance  to  the  widow  and  infant 
children,  and  must  be  paid  before  other  claims  against  the 
estate  of  the  deceased  person. 

rt(l8§1643. 

Stat.  1S67-69, 2'3.  S  2,  substantially  thesame,  but  inseHed  "  gold  coin  of 
the  U.  S."  after  "  dollars : "  also  "prorata"  between  "  paid  "  and  -before ;" 
also  -  all"  before  "other  claims ;"  also  added  the  words :  "Prcvideil,  this  act 
shall  in  no  way  affect  the  homestead  or  other  property  exempted  by  law 
from  forced  sale  in  payment  of  debts,  or  any  mortgaso  or  lion  lawfully 
'obtained  on  the  property  of  the  deceased  before  his  death." 


(  1200.  In  casea  of  czfcntions,  stlAclimentB,  and  write  of  a 
similar  nature,  issued  agunst  any  person,  miDets,  mechunics, 
Biklesmpn,  eervants.  clerks  and  Inborera,  wha  hare  dums 
igainst  tho  defendant  for  labor  done,  may  give  notice  of  their 
claim,  nnd  the  amount  thereof,  awom  to  by  the  person  mahjog 
the  claim,  (□  the  cfBccc  eiecnting  cilher  of  sncb  writs,  at  any 
time  before  the  actual  sale  of  property  lOTied  on ;  and  aneh 
officers  must  pay  to  such  perBons,  out  of  tho  proceeds  of  the 
ealo.  ihe  amount  rich  is  entitled  to  receive  for  services  ren- 
dered within  tho  forty  days  ndii  preceding  the  levy  of  the 
vrit,  net  eicccding  one  hundred  doUors.  If  any  or  all  of  the 
claitns  so  presented,  and  claiming  prefeienco  nndFr  tbifl  seo- 
tion,  oro  disputed  by  either  Iho  debtor  or  creditor,  the  person 
presenting  the  same  must  commence  an  action  within  ten  d^s 
for  the  recover;  thereof,  and  mnat  prasecnte  his  action  with 
due  diligence,  er  be  forever  barred  from  any  claim  of  priority 
of  payment  thereof ;  bat  in  cose  action  is  tendeml  necessary 
by  the  act  of  cither  debtor  or  creditor,  and  Judgment  be  had 
for  the  claioi,  or  any  part  thereof,  carrying  costs,  the  coste 
taxable  therein  are  likewise  a  preferred  claim,  with  the  same 
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TITLE    V. 

OF  CONTEMPTS. 

Section  1209.    V^Bt  t£is  or  omlSBlons  nro  contctnpts. . 

1210.    Ke-r ntry  on  property  after  cvlctioniWhen  a  contrmpt. 
1*211.    A  contempt  committed  in  tbo  pr.'Mcnce  of  tbe  conrt 
mnjbo  punished  summarily.    When  not  bo  com- 
mitted, an  affidavit  or  statement  shall  be  mcdc. 

1212.  A  warrant  of  attachment  may  issue  or  a  notice  to 

show  cause. 

1213.  Bail  may  be  given  by  a  -perBon  arrested  under  such 

warrant. 

1214.  Sheriff  must,  upon  eTecutin?  the  warrant,  arrest  and 

detain  the  person  until  discharged. 

1215.  Ball  boud,  form  and  canditioi  s  of 

1216.  Officer  must  return  warrant  and  undertaking,  tf  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 

1219.  If  the  contempt  is  the  omission  tc^  perform  any  act, 

the  person  may  be  imprisoned  until  performance. 

1220.  If  a  party  fail  to  appear,  proceedings. 

1221.  Llness  sufficient  cause  for  non-appearance  of  party 

arrested.    Confinement  under  arrests  for  contempt. 

1222.  Judgment  and  orders  in  such  cases  final. 

^  1909.  ($  40.)  The  following  acts  or  omissioiis,  in  respect 
to  a  court  of  justice,  or  proceedings  therein,  are  contempts  of 
the  authority  of  the  court ;         * 

1.  Disorderly,  contemptuous  or  insolent  behav.our  toward 
the  judge  while  holding  tlie  court,  tending  to  interrupt  the 
due  coarse  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent  dis- 
turbance, tending  to  interrupt  the  due  course  of  a  trial  or 
other  judicial  proceeding. 

3.  Misbehaviour  in  office,  or  other  wilful  neglect  or  violation 
of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  coroner  or  other 
person  appointed  or  elected  to  perform  a  judicial  or  ministerial 
service. 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court 
by  a  pariy  to  an  action  or  special  proceeding. 
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5.  Disobedience  of  any  lawful  judgment,  order  or  process  of 
the  court. 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a  court, 
and  acting  as  such  without  authority. 

7.  Hescuing  *any  person  or  property,  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  such  court. 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action  while 
going  to,  remaining  at  or  returning  from  the  coart  where  the 
action  is  on  the  calendar  for  trial. 

9.  Any  other  unlawful  interference  with  the  process  or  pro- 
ceedings of  a  court. 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to 
be  sworn  or  answer  as  a  witness. 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to  at- 
tend or  serve  as  such,  or  improperly  conversing  with  a  party  to 
an  action  to  be  tried  at  such  court,  or  with  any  other  person,  in 
relation  to  the  merits  of  such  action,  or  receiving  a  communi- 
cation from  a  party  or  other  person  in  respect  to  it,  without 
immediately  disclosing  the  same  to  the  court. 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate  or 
officer,  of  the  lawful  judgment,  order  or  process  of  a  superior 
court,  or  proceeding  in  an  action  or  special  proceeding  con- 
trary to  law,  after  such  action  or  special  proceeding  is  removed 
from  the  jurisdiction  of  such  inferior  tribunal,  magistrate  or 
officer.  Disobedience  of  the  lawful  orders  or  process  of  a 
judicial  officer  is  also  a  contempt  of  the  authority  of  such 
officer, 

Stat.  1851, 126,  read :  "  The  following  acts  or  omiadons  etiall  be  deemed 
to  be  contempts: 

"Jst.  DiBor(lerly,oontemptnoas.orinsolent  behaviour  towards  the  jadge 
whilst  holding  court,  or  ongagjsd  in  his  judicial  duties  at  ciiambers,  or 
towards  referees  or  arbitrators  wiiilst  sitting  on  a  reference  or  arbitration, 
tendin;!  to  interrupt  the  due  course  of  a  trial,  reference  or  arbitration,  or 
other  judicial  proceeding: 

"2d.  Abreach  of  tbo  peace,  boisterous  conduct,  orviolentdisturbaneein 

Sresenco  of  thooourt,  or  its  immediate  vicinity,  tending  to  interrupt  the 
ne  conrso  of  a  trial,  or  other  judicial  proceeding: 
**  2d.  Disobedionca  or  resistance  to  any  lawful  writ,  order,  rule  or  pro- 
cess, issued  by  tho  court  or  judge  at  chambers: 

"  4th.  Disobedienco«f  a  subpoena  duly  served,  or  refusing  to  be  sworn 
or  answer  as  a  witness : 

"5th.  Rescuing  any  person  or  property  in  the  custody  of  any  officer,  ly 
virtue  of  an  order  of  process  ox  such  court  or  judge  at  chambers." 

BuB-DivisiOK 0:  S  Cal.  494;  7  Gal.  181;  18  CaL  60;  36 OaL  658. 

SuB-DiviBXON  10:  7  Cal.  17S. 
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(  1310.  Every  person  dispossessed  or  ejected  from,  or  out 
of,  any  real  property,  by  the  judgment  or  process  of  any  court 
of  competent  jurisdiction,  and  who,  not  having  right  so  to  do, 
re-enters  into  or  upon,  or  takes  possession  of,  any  such  real 
property,  or  induces  or  procures  any  person  not  having  right 
80  to  do,  or  aids  or  abets  him  therein,  is  guilty  of  a  contempt 
of  the  court  by  which  such  judgment  was  rendered,  or  from 
which  such  process  issued.  Upon  a  conviction  for  such  con- 
tempt, the  court  or  justice  of  the  peace  must  immediately  issue 
an  alias  process,  directed  to  the  proper  officer,  and  requii'ing 
him  to  restore  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 

possessi  on .       (^C/y^^^t^  0<>-*CC'  /p^ 

Stat.  1862,  US,  §§  1  and  2,  substantially  tho  rame,  inserting  between 
"issued  "  and  "upon  a  conviction"  tbo  words  "and  shall  be  tried  and 
punished  therefor,  in  the  same  manner  and  form  as  now  provided  by 
law,  in  case  of  contempt  not  committed  in  presence  of  the  court  or  jn8> 
tice  of  the  peace." 

29CaI.632. 

%  1211.  ($  481.)  When  a  contempt  is  committed  in  the  im- 
mediate view  and  presence  of  the  court,  or  judge  at  chambers, 
it  may  be  puniohed  summaiily ;  for  which  an  order  must  be 
made,  reciting  the  facts  as  occuA'ing  in  such  immediate  view 
and  presence,  adjudging  that  the  person  proceeded  against  is 
thereby  guilty  of  a  contempt,  and  that  he  be  punished  as 
therein  prescribed.  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court,  or  judge  at 
chambers,  an  affidavit  shall  be  presented  to  the  court  or  judge, 
of  the  facts  constituting  the  contempt,  or  a  statement  of  the 
facts  by  the  referees  or  arbitrators,  or  other  judicial  officer. 

1  Cal.  152,  187. 

^  ISia.  ($482.)  Whfen  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment^ay  be  issued  to  bring  the  person  charged 
to  answer,  or,  without  a  previous  arrest,  a  warrant  of  commit- 
ment may,  upon  notice,  or  upon  an  order  to  show  cause,  be 
gi'anted ;  and  no  warrant  of  commitment  can  be  issued  with- 
out such  previous  attachment  to  answer,  or  such  notice  or 
order  to  show  cause. 
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(  1$913.  ($483.)  Whenever  a  warrant  of  attachment  is  is- 
suod,  pursuant  to  this  title,  the  court  or  judge  must  direct,  by 
an  indorsement  on  such  warrant,  that  the  person  charged  may 
be  let  to  bail  for  his  appearance,  in  an  amount  to  be  specified 
in  such  indorsement. 

Stat.  1&59, 140-1. 

Stat.  ISdl,  127,  read :  "  Whenever  a  warrant  of  attachment  is  issued 
pursuant  to  this  chapter,  the  court  or  jud^e  shall  direct  whether  the 
person  charged  may  be  let  to  bail  for  his  appearance,  upon  the  warrant, 
or  detained  in  custody  without  bail ;  and  if  he  may  be  bailed,  the  amount 
in  which  he  may  be  let  to  bail ;  the  directions  given  in  this  respect  shall 
be  specified  in  the  warrant  or  indorsed  thereon." 

$1)314.  ($484.)  Uponexecuting  the  warrant  of  attachment, 
the  sheriff  must  keep  the  person  in  custody,  bring  him  before 
the  court  or  judge,  and  detain  him  until  on  order  be  made  in 
the  premises,  unless  the  person  arrested  entitle  himself  to  be 
discharged,  as  provided  in  the  next  section. 

$  1215.  ($  485.)  When  a  direction  to  let  the  person  arrested 
to  bail  is  contained  in  the  warrant  of  attachment,  or  indorsed 
thereon,  ho  must  be  discharged  from  the  arrest,  upon  execut- 
ing and  delivering  to  the  officer,  at  any  time  before  the  return 
day  of  the  warrant,  a  written  undertaking,  with  two  sufficient 
fifireties,  to  the  effect  that  the  person  arrested  will  appear  on  the 
return  of  the  warrant  and  abide  the  order  of  the  court  or  judge 
thereupon ;  or  they  will  pay  as  may  be  directed,  the  sum  speci- 
fied in  the  warrant. 

$  1216.  ($  486.)  The  officer  must  return  the  warrant  of  ar- 
rest and  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein. 

$  121T.  ($  487.)  When  the  person  arrested  has  been  brought 
up  or  appeared,  the  court  or  judge  must  proceed  to  investigate 
the  charge,  and  must  hear  any  tj^swer  l^hich  the  person  arrested 
may  make  to  the  same,  and  may  examine  witnesses  for  or 
against  him,  for  which  an  adjournment  nyiy  be  had  from  time 
to  time,  if  necessary. 

$  1$918.  ($  483.)  Upon  the  answer  and  evidence  taken,  the 
30urt  or  judge  must  datermine  whether  the  person  proceeded 
igainst  U  guilty  of  the  contempt  charged,  and  if  it  be  adjudged 
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that  he  is  guilty  of  the  contempt,  a  fine  may  be  imposed  on 
him  not  exceeding  five  hundred  dollars,  or  he  may  be  im- 
prisoned not  exceeding  five  days,  or  both. 

^  t$919.  ($  4.89.)  When  the  contempt  consists  in  the  omission 
to  perform  an  act  which  is  yet  in*  the  power  of  the  jwrson  to 
perform,  he  may  be  imprisoned  until  he  have  performed  it, 
and  in  that  case  the  act  must  be  specified  in  the  warrant  of 
commitment. 

^  1320.  ($491.)  When  the  warrant  of  arrest  has  been  re- 
turned served,  if  the  person  arrested  do  not  appear  on  the  re- 
turn day,  the  court  or  judge  may  issue  another  warrant  of 
arrest,  or  may  order  the  undertaking  to  be  prosecuted,  or  both.  * 
If  the  undertaking  be  prosecuted,  the  measure  of  damages  in 
the  action  is  the  extent  of  the  loss  or  injury  sustained  by  the 
aggrieved  party,  by  reason  of  the  misconduct  for  which  the 
warrant  was  issued,  and  the  costs  of  the  proceejiing. 

(  tS^ISU  ($  492.)  Whenever,  by  the  provisions  of  this  title, 
an  officer  is  required  to  keep  a  person  arrested  on  a  warrant  of 
attachment  in  custody,  and  to  bring  him  before  a  court  or 
judge,  the  inability,  from  illness  or  otherwise,  of  the  person 
to  attend,  is  a  sufficient  excuse  for  not  bringing  him  up ;  and 
tiie  officer  must  not  confine  a  person  arrested  upon  the  warrant 
in  a  prison,  or  otherwise  restrain  him  of  personal  liberty,  ex- 
cept so  far  as  may  be  necessary  to  secure  his  personal  attend- 
ance. 

^  ia$8$).  (^  493.)  The  judgment  and  orders  of  the  court  or 
judge,  made  in  cases  of  contempt,  are  final  and  conclusive. 

SU(.  1851, 129,  added  the  words :  "  'Ite  ponishment  ahall  be  by  fine  or 
1»y  imprisonment,  bnt  no  fine  shall  exceed  the  sum  of  five  hundred  dol- 
lars and  no  imprisonment  shall  exceed  the  period  of  five  days,  except  as 
provided  in  section  489." 

6G«1.4M;7Cal.nJ^ 

O,  C.  P.— ^ 
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TITLE    VI. 

OP  THE  VOLUNTABY  DISSOLUTION  OP  COBPOBA- 

TIONS. 

Section  1227.  How  dissolved. 

1228.  Application, -what  to  contain. 

1229.  Application,  how  signed  and  -verified. 

1230.  Filing  application  and  publication  oTnoticek 

1231.  Objections  may  be  filed. 

1232.  Hearing  of  application. 

1233.  Judgment  roll  and  appeal& 

^  1227.  A  corporation  may  be  dissolyedl^  the  county  jadge 
of  the  connty  where  its  office  or  principal  place  of  business  is 
situated,  upon  its  Yoluntary  application  for  that  purpose. 

Vide  i  1233  aQdnoteL       f 

^  12^S.  The  applicanon  must  be  in  -writing,  and  must  set 
forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members  called 
for  that  purpose,  the  dissolution  of  the  corporation  -was  resolved 
upon  by  a  two-third  vote  of  all  the  stockholders  or  members. 

2.  That  all  claims  and  demands  against  the  corporation  have 
been  satisfied  and  discharged. 

\7td6  S 1-233  and  note. 

^  1239.  The  application  must  be  signed  by  a  majority  of 
the'  board  of  trustees,  directors  or  other  officers  having  the 
management  of  the  affidrs  of  the  corporation,  and  must  be 
verified  in  the  same  m^ner  as  a  complaint  in  a  civil  action. 

Vi/U  S 1233  and  note. 

^  1^0.  If  the  judge  is  satisfied  that  the  application  is  in 
cohformity  with  this  title,  he  must  order  it  to  be  filed  -with  the 
clerk,  and  that  the  clerk  give  not-  less  than  thirty  nor  more 
than-  fifty  days  notice  of  the  application,  by  publication  in  some 
newspaper  published  in  the  county,  and  if  there  are  none  such, 
then  by  advertisements,  posted  up  in  three  of  the  principal 
public  places  in  the  county. 


f  laill.  At  an?  time  before  the  expiratiint  of  the  time  of 
pabUcation  a^  person  nuy  file  liia  obji^cdouB  lo  the  appli- 

"»;,=?:&■>/>-?•- ^<'?" 

f  193'*.  After  the  time  of  publication  has  eiplred,  the 
jii^o  may,  np«ii  five  daya  notice  to  the  persons  who  liave  filed 
objeotiona,  or  irithoat  further  uotice,  if  uu  ubJL-ctions  have 
been  tllctl,  proceed  to  hear  and  dcterminD  the  uppliCiitiim ;  and 
if  all  tho  ata.UmxoDta  Uierein  made  are  abowQ  to  be  true,  be 
must  declare  tlie  corporation  diasolved. 

f  1X33.  Tbe  application,  notices  and  proof  of  publication, 
objectjone  (if  any)  and  declaration  of  ili^wolution,  constitiite 
the  judsment  roll,  and  A'om  the  judgment  an  appeal  maybe 
taken  as  from  judgments  of  tlie  county  courts. 


•       ^  1^31  OF  EMINEMT  DOUAINx  400 

TITLE    VII. 

OF  EMINENT  DOMAIN. 

SsoizON  1237.    Eminent  domain  defined. 

1238.  Purposes  for  which  it  may  be  exercised. 

1239.  What  estates  in  land  may  be  acquired  by  condemation. 

1240.  Private  property  defined.    Classes  enumerated. 

1241.  Facts  necessary  to  be  found  before  condemnation. 

1242.  Parties  may  make  location.    Mhy  enter  to  make  Bur< 

veys. 

1243.  Jurisdiction  in  district  court. 

1244.  The  complaint  and  its  contents. 

1245.  Summons,  what  to  contain.  How  issued  and  served. 

1246.  Who  may  defend.    What  the  answer  may  show,  and 

how  verified. 

1247.  Court  shall  have  jurisdiction  to  regulate  the  mode  of 

making  crossings  or  of  enjoying  a  common  use. 

1248.  Court  or  jury  to  assess  damages. 

1249.  The  date  with  respect  to  which  compensation  shall 

be  assessed,  and  the  measure  thereof. 

1250.  New  proceedings  to  cure  defective  title. 

1251.  Payment  of  damages. 
•1252.    Damages,  to  whom  paid.  ^ 

1253.  Final   order  of  condenmation,,- what    to  contain. 

When  filed,  title  vests. 

1254.  Putting  plaintiff  in  possession. 

1255.  Costs  may  be  allowed,  distribution  thereof. 

1256.  Rules  of  practice. 

1257.  New  trials  and  appeals. 

1258.  When  title  takes  effect  and  constniction  of . 
12:9.  When  title  takes  effect. 

1260.  Construction. 

1261 .  Pending  proceedings  not  affected.. 

1262.  Rules  of  prtptice. 

1263.  Exceptions. 

f  i?83T.  Eminent  domain  is  the  right  of  the  people  or  goT- 
emment  to  take  private  property  for  public  use.  This  right 
may  be  exercised  in  the  manner  provided  in  ihir,  title. 

18Cal.229:  31  Cal.  .538. 

Statute  must  be  strictly  pursued :  19  Oal.  47 ;  36  Gal.  C89. 

As  to  compenaation,  see  8 1247. 
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^  1938«  Subject  to  the  provisions  of  this  title,  tho  right  Of 
eminent  domain  may  be  exe'rcised  in  behalf  of  the  following 
public  uses :  • 

1.  Fortifications,  magazines,  arsenals,  navy  yards,  nayy  and 
army  stations,  light-houses,  range  and  beacon  lights,  coast  sur- 
veys, and  all  other  public  uses  authorized  by  the  government 
of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state, 
and  all  other  public  uses  authorized  by  the  legislature  of  this 
state. 

8.  Public  buildings  and  grounds  for  the  use  of  any  county, 
incorporated  city  or  city  and  county,  village,  town  or  school  dis- 
trict, canals,  aqueducts,  flumes,  ditches  or  pipes  for  conducting 
water  for  the  use  of  the  inhabitants  of  any  county,  incorporated 
city  or  city  and  county,  village  or  town,  or  for  draining  any 
county,  incorporated  city  or  city  and  county,  village  or  town ; 
raising  the  banks  of  streams,  removing  obstructions  therefrom, 
and  widening,  deepening  or  straightening  their  channels; 
roads,  streets  and  alleys,  and  all  other  public  uses  for  the  bene- 
fit of  any  county,  incorporated  ciV  or  city  and  county,  village. 
or  town,  or  the  inhabitants  thereof,  which  may  be  authorized 
by  the  legislature ;  but  the  mode  of  apportioning  and  collect- 
ing tlie  costs  of  such  improvements  shall  be  such  as  may  be 
provided  in  the  statutes  by  which  the  same  maybe  autiior- 
ized. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll  roads,  by-roads,  plank  and  turnpike  roads,  steam  and  horse 
railroads;  canals,  ditches,  flumes,  aqueducts  and  pipes  for  pub- 
lic transportation,  supplying  mines  and  farming  neighbor* 
hoods  with  water,  and  draining  .and  reclaiming  lands,  and  for 
floating  logs  and  lumber  on  streams  not  navigable, 

5.  Boads,  tunnels,  ditches,  flumes,  pipes,  antl  dumping  places 
for  working  mines,  also  outlets,  natural  or  otherwise,  for  the 
flow,  deposit  or  conduct  of  tailings  or  refuse  matter  from  mines  j 
also  an  occupancy  in  common  by  the  owners  or  possessors  of 
different  mines  of  any  place  for  the  flow,  deposit  or  conduct  of 
tailings  or  refuse  matter  from  their  several  mines. 

6.  By-roads  leading  from  highways  to  residences  and  farms. 
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Vide  undor  subdivision  1,  the  following  statutes,  to  wit: 

St&t.  I»d2, 14M:  Stat.  1854.  41 ;  st&t.  1854,  48-9;  stat.  1855,  45;  stat.  1857. 74, 

(repealed  by  stat.  1859.  fi);  stat.  1856,70;  stet.  1858,  2(>.7;  stat.  1859.  334; 

stat.  1861.  2£9-(»:  stat.  1862,  552;  stat.  1865-66,  S20. 
Cons.  U.  a.,  art.  1,  sec.  8,  clause  17. 

Vide  under  subdivision  3,  the  following  statutes  in  reference  to  towns 
and  visages,  to  wit: 

Stat.  I»o0,  VH:  stat.  1855,  57-9;  stat.  1856,  19B-203,  which  repealed  stat- 
utes 1850  and  .855. 

The  following  statutes  in  reference  to  school  districts,  to  wit. 
Stat.  1863. 194.-211;  stot.  1863-64,  209;  stat.  1865-66,  383;  stat.  1867-68, 150; 
stat.  1869-70,  824. 

The  following  statutes  in  reference  to  canals,  to  wit: 
Stat.  1862,  540-41;  stot.  1865-66,  53,  604^5,  786;  stat.  1867-68,  134;  stat. 
1869-70,  660 

The  following  stotutes  in  reference  to  water  companies,  etc,  to  wit: 
Stat.  1852, 171 ;  stot.  1856,  218 ;  stot.  1861,  228. 

The  following  statutes  in  reference  to  roads,  etc.,  to  wit: 
Stot.  1861.  389;  stat.  1863,  48;  stat.  186^166, 155, 381,  855;  stot.  1867HB,  IJB; 
stot.  1869-70,  231. 

Vide  subdivision  4,  the  foUowing  stotutes  in  reference  to  wharves, 
piers  and  chutes,  to  wit: 

Stot.  18fi6, 120:  stot.  1869-70,  666,  526w 

The  following  stotutes,  in  reference  to  ferries,  bridges  and  toll  roads, 
to  wit  * 

Stotl  1855, 183-7:  stot.  186l«  18,  307;  stot.  1862, 247;  stot.  1863-64. 192;  stot: 
1863, 720, 747-758 ;  stot.  1867-68,  'i7 ;  stot.  1869-70, 867 ;  stot.  1850, 347 ;  stot.  1851, 
424. 

The  following  stotutes,  in  reference  to  plank  and  turnpike  roads,  to 
wit: 

Stot.  1853, 169;  stot.  1854,  74;  stol.  1857, 280;  stot.  1858,  265, 145. 

The  following  stotutes,  in  reference  to  steam  and  horse  railroads,  to 
wit: 

Stot.  1861.  607-627:  stot.  1868,  610,  296:  stot  1862, 547,  486;  stot.  1867HS, 
705 ;  stot.  1869-70,  517,  481. 786. 

The  following  stotutes,  in  reference  to  canals,  ditches,  flumes,  etc., 

Stat.  1853.87;  stot.  1863-61. 149:  stot.  1859,  93;  stat.  1863,  736;  stot.  1857. 
121 ;  stot.  1861,  41 ;  stat.  lS69-<0, 569. 

Vide  note  supra  under  subdivision  3. 

FZefe  under  subdivision  5,  the  stotutes  referred  to  under  subdivision 
4,  tupra  in  reference  to  canals,  ditches,  flumes,  etc. 

No  reference  is  here  made  to  the  large  number  of  private  and  Ipoal 
stotutes  \(hich  have  been  enacted  upon  most  of  the  subjects  embraced 
in  this  section. 

Sub-division  1 :  5  Cal.  373 ;  18  Cal.  229;  19  Oal.  41 

SxTB-DivisiON  2:  16  Cal.  248 ;  27  CaJ.  171. 

SuB-DiYisiOM  3:  27  Cal.  613;  28  Cal.  345;  29  Cal.  75;  32  Gal.  241. 

SUB-UIYISION6:  32  Oal.  241, 

$  1S39.  The  following  is  a  classification  of  the  interests, 
estates  and  rights  in  lands,  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds, 
or  for  permanent  buildings  for  use  in  connection  with  a  right 
of  way,  or  for  an  outlet  for  the  flow,  or  a  place  for  the  deposit 
of  tailings  from  a  mine. 
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2.  An  easement,  when  taken  for  any  other  use. 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones,  trees 
and  timber  as  may  bo  necessary  for  some  public  use. 

$  1940.  The  private  property  which  may  be  taken  under 
this  title,  includes : 

1.  All  real  property  belonging  to  any  person. 

2.  Lands  belonging  to  this  state,  or  to  any  county,  incorpo- 
rated city  or  city  and  county,  village  or  town,  not  appropriated 
to  some  publico  use. 

3.  Property  appropriated  to  public  use ;  but  such  property 
shall  not  be  taken  unless  for  a  more  necessary  public  use  than 
that  to  which  it  has  been  already  appropriated. 

4.  Franchises  for  toll  roads,  toll  bridges  and  ferries,  and  all 
other  franchises ;  but  such  franchises  shall  not  be  taken  unless 
for  free  highways,  railroads  or  other  more  necessary  publio 
use. 

5.  All  rights  of  way  for  any  and  all  the  purposes  mentioned 
in  section  twelve  hundred  and  thirty-eight,  and  any  and  all 
structures  and  improvements  thereon,  and  the  lands  held  or 
used  in  connection  therewith,  shall  be  subject  to  be  connected 
with,  crossed  or  intersected  by  any  other  right  of  way  or  im- 
provements or  structures  thereon.  They  shall  also  be  subject 
to  a  limited  use,  in  common  with  the  owner  thereof,  when 
necessary ;  but  such  uses,  crossings,  intersections  and  connec- 
tions shall  be  made  in  manner  most  compatible  with  the 
greatest  public  benefit  and  least  private  injury. 

6.  All  classes  of  private  property  not  enumerated  may  be 
taken  for  publio  use,  when -such  taking  is  authorized  by  law. 

23Cal.323:  36Cal.639. 

$  1241.  Before  property  can  be  taken,  it  must  appear :  ^ 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  author- 
ized by  law. 

2.  That  the  taking  is  necessary  to  such  use. 

3.  If  already  appropriatad  to  some  public  use,  that  the  pub- 
lio use  to  which  it  is  to  be  applied  is  a  more  necessary  public 

use. 

18Cal.229;23CaL328. 


^  15S4:$a-.45  OF  ESONENT  BOAtAJN.  404 

$  194:3.  In  all  cases  where  land  is  required  for  public  use, 
the  state,  or  its  agents  in  charge  of  such  use,  may  survey  and 
locate  the  same ;  but  it  must  bo  located  in  the  manner  which 
will  be  most  compatible  with  the  greatest  public  good  and  the 
least  private  injury,  and  subject  to  the  provisions  of  section 
twelve  hundred  and  forty-seven.  The  state,  or  its  agents  in 
charge  of  such  public  use,  may  enter  upon  the  land  and  make 
examination,  surveys  and  maps  thereof,  and  such  entry  shaU 
constitute  no  cause  of  action  in  favor  of  the  owners  of  the 
land,  except  for  injuries  resulting  from  negligence,  wanton- 
ness or  malice. 

$  134^.  All  proceedings  under  this  title  must  be  brought 
in  the  district  court  for  the  county  in  which  the  property  is 
situated.  They  must  be  commenced  by  filing  a. complaint 
and  issuing  a  summons  thereon. 

23  Cal.  323 ;  27  Gal.  171 ;  23  Cal.  662 ;  35  Gal.  624 ;  36  Gal.  63a 

$  1244*   The  complaint  must  contain : 

1.  This  name  of  the  corporation,  association,  commlBsion 
or  person,  in  charge  of  the  public  use  for  which  the  property 
is  sought,  who  must  be  styled  plaintiffs. 

2.  The  names  of  all  owners  and  claimants  of  the  property, 
if  known,  or  a  statement  that  they  are  unknown,  who  moat 
be  styled  defendants. 

3.  A  statement  of  the  right  of  the  plaintiff. 

.4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
the  location,  general  route  and  termini,  and  must  be  accom- 
panied with  surveys  and  maps  thereof. 

5.  A  description  of  each  piece  of  land  sought  to  be  taken, 
and  whether  the  same  includes  the  whole  or  only  a  part  of  an 
entire  parcel  or  tract. 

All  parcels  lying  in  the  county,  and  required  for  the  same 
public  use,  may  be  included  in  the  same  or  separate  proceed- 
ings, at  the  option  of  the  plaintiff,  but  the  court  may  consoli- 
date or  separate  them,  to  suit  the  convenience  of  parties. 

24  Gal.  427;  2  Gal.  171. 

$  1245.  The  clerk  must  issue  a  summons,  which  moat 
contain  the  names  of  the  parties,  a  general  description  of  the 
whole  property,  a  statement  of  the  public  use  for  which  it  is 
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sought  and  a  reference  to  the  comphiint  for  descriptions  of  the 
respective  parcels,  and  a  notice  to  the  defendants  to  appear 
and  chow  cause  why  the  property  described  should  not  bo  con- 
demned as  prayed  for  in  the  complaint.  In  all  other  particu- 
lars it  must  be  in  the  form  of  a  summons  in  civil  actions,  and 
must  bo  served  in  like  manner, 

(  1946.  All  persons  in  occupation  of,  or  having  or  claiming 
an  interest  in,  any  of  the  property  described  in  the  complaint, 
or  in  the  damages  for  the  taking  thereof,  though  not  named, 
may  appear,  plead  and  defend,  each  in  respect  to  his  own 
property  or  interest,  or  that  claimed  by  him,  in  like  manner 
as  if  named  in  the  complaint. 

7  CaL  577 ;  22  CaL  434;  29  Cftl.  112;  31  Cal.  215;  36 Cal.  639L 

^  15847.    The  court  shall  have  power ; 

1.  To  regulate  and  determine  the  place  and  manner  of 
making  connections  and  crossings,  or  of  enjoying  the  common 
use  mentioned  in  the  fifth  subdivision  of  section  twelve  hun- 
dred and  forty. 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims 
to  the  property  sought  to  be -condemned,  and  to  the  damages 
therefor. 

8.  To  determine  the  respective  rights  of  different  parties 
seeking  condemnation  of  the  same  property. 

6  Cal.  74 :  16  CaL  248 ;  22  Cal.  434 ;  24  Cal.  427 ;  29  Cal.  112 :  31  CaL  367 ;  35 
Cal.  247. 

Compensation  generally:  3  Cal.  69;  4  Cal.  114;  5  Cal.  373;  6  CaL  74;  7 
CaL  121,  577 ;  9  Cal.  595 ;  12  Cal.  500 ;  13  Cal.  306 ;  14  Cal.  106 ;  16  Cal.  153. 248 ; 
18  Cal.  229;  19  CaL  47,  579;  22  CaL  251,  434 ;  23  Cal.  323;  24  Cal.  427 ;  27  CaL 
171,  613,  643 ;  28  Cal.  345,  662 ;  29  Cal.  75, 112, 123 ;  31  Cal.  215, 406, 538 ;  32  CaL 
241,499;  36  CaL  639. 

^  1»4S.  The  court,  jury  or  referee,  must  hear  such  legal 
testimony  as  may  be  offered  by  any  of  the  parties  to  the  pro- 
ceedings, and  thereupon  must  ascertain  and  assess : 

1.  The  value  of  the  property  sought  to  be  condemned,  and 
all  improvements  thereon  pertaining  to  the  realty,  and  of 
each  and  every  separate  estate  or  interest  therein ;  if  it  con- 
sists of  different  parcels,  the  value  of  each  parcel  and  each 
estate  or  interest  therein  shall  be  separately  ass^ssad. 
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2.  If  the  property  sought  to  be  condemned  constitutes  only 
a  part  of  a  larger  parcel,  the  damages  which  will  accrue  to  the 
portion  not  sought  to  be  condemned,  by  reason  of  its  sever- 
ance from  tho  portion  sought  to  be  condemned,  and  the  con- 
struction of  the  improvement  in  the  manner  proposed  by  the 
plaintiff. 

3.  Separately,  how  much  the  portion  not  sought  to  be  con- 
demned, and  each  estate  or  interest  therein,  will  be  benefited, 
if  at  all,  by  the  construction  of  the  improvement  proposed  by 
the  plaintiff;  and  if  the  benefit  shall  be  equal  to  the  damages 
assessed,  under  subdivision  two,  the  owner  of  the  parcel  shall 
be  allowed  no  compensation  except  tho  value  of  the  portion 
taken ;  but  if  the  benefit  shall  be  less  than  the  damages,  so 
assessed,  the  former  shall  be  deducted  from  the  latter,  and 
the  remainder  shall  be  the  only  damages  allowed  in  addition 
to  the  value. 

4.  If  the  property  sought  to  be  condemned  bo  for  a  railroad 
the  cost  of  good  and  sufficient  fences  along  the  line  of  such 
railroad,  and  the  cost  of  cattle  guards  where  fences  may  cross 
the  line  of  such  railroad. 

6.  As  far  as  practicable,  compensation  must  be  asfiessed  for 
each  source  of  damage  separately. 

^  1^49.  For  the  purpose  of  assessing  compensation  and 
damages,  the  right  thereto  shall  be  deemed  to  have  accrued  at 
the  date  of  tho  summons,  and  its  actual  value,  at  that  date, 
shall  bo  the  measure  of  compensation  for  all  property  to  be 
actually  t  ;licn,  and  the  basis  of  damages  to  propei^ty  not  ac- 
tually taken  but  injuriously  aficcted,  in  all  cases  where  such 
damages  are  allowed  as  provided  in  section  twelve  hundred  and 
forty-eight.  II  an  order  be  made  letting  the  plaintiff  into 
possession,  as  provided  in  section  twelve  hundred  and  fifty- 
four,  the  compensation  and  damages  awarded  shall  draw  lawful 
interest  from  the  date  of  such  order.  No  improvements  put 
upon  the  proijcrty,  subsequent  to  the  date  of  the  service  of 
summons,  shall  be  included  in  the  assessment  of  compensation 
or  damages. 
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§  1950.  If  the  title  attempted  to  be  acquired  is  fonnd  to  be 
defective  from  any  cause,  the  plaintiff  may  again  institute 
proceedings  to  acquire  the  same,  as  in  this  title  prescribed. 

18  Gal.  29;  24  Gal.  427 ;  29  GaL  112. 

ia51.  The  plaintiff  must,  within  thi^tf:  dfiya.  after  final' 
judgment,  pay  the  sum  of  money  assessed ;  but  may  at  the- 
time  of  or  before  payment,  elect  to  build  the  fences  and  cattle 
guards,  and  if  he  so  elect,  shall  execute  to  the  defendant  a 
bond,  with  sureties  to  be  approved  by  the  court  in  double  the 
assessed  cost  of  the  same,  to  build  such  fences  and  cattle  guards- 
within  eighteen  months  from  the  time  the  railroad  is  built  on. 
the  land  taken,  and  if  such  bond  be  given,  need  not  pay  the 
cost  of  such  feuces  and  cattle  guards.  In  an  action  on  such- 
bond,  the  plaintiff  may  recover  reasonable  attorney's  fees. 

1959.  Payment  may  be  made  to  the  defendants  entitled! 
thereto,  or  the  money  may  he  deposited  in  court  for  the  de- 
fendants, and  be  distributed  to  those  entitled  thereto.  If  the 
money  be  not  so  paid  or  deposited,  the  defendants  may  have 
execution  as  in  civil  cases,  and  if  the  money  cannot  be  made  on 
execution,  the  court,  upon  a  showing  to  that  effect,  musir  set 
aside  and  annul  the  entire  proceedings  and  restore  possession 
of  the  property  to  the  defendant,  if  possession  has  been  taken, 
by  the  plaintiff. 

^  1953.  When  payments  have  been  made  and  the  bond^ 
given,  if  the  plaintiff  elects  to  give  one,  as  required  by  the  last 
two  sections,  the  court  must  make  a  final  order  of  condenma- 
tion,  which  must  describe  the  property  condemned  and  the 
purposes  of  such  condemnation.  A  copy  of  the  order  must  be 
filed  in  the  office  of  the  recorder  of  the  county,  and  thereupon, 
the  property  described  therein  shall  vest  in  the  plaintiff  for  the 
purposes  therein  specified. 

$  1954.  At  any  time  after  service  of  summons,  the  court 
may  authorize  the  plaintiff,  if  already  in  possession,  to  con- 
tinue therein ;  and  if  not,  then  to  take  possesion  of  and  use 
the  property  during  the  pendency  and  until  the  final  conclusion 
of  such  proceedings,  and  may  stay  all  actions  and  proceedings 
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against  the  plaintiff  on  acoonnt  thereof;  bat  the  plaintiff  most 
give  security,  to  be  approved  by  such  court  or  judge,  to  pay,  as 
well  the  compensation  in  that  behalf  when  ascertained,  as  all 
damages  which  may  be  sustained  by  the  defendant,  if  for  any 
cause  ^e  property  shall  not  be  finally  taken  for  public  use. 


[ise  ^e  property  shall  not  be  finally 
\  1^55.   Costs  may  he  allowed  or 


$  1^55.   Costs  may  be  allowed  or  not,  and  if  allowed,  may 
be  apportioned  between  the  parties  on  the  same  or  adverse 
.  sides,  in  the  discretion  of  the  court. 

(  1^56.  Except  as  otherwise  provided  in  this  title,  the- pro- 
visions of  Part  ^  of  this  code  are  applicable  to  and  constitute 
the  rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

^  1257.  The  provisions  of  Part  11  of  thi^  code  relative  to 
new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  title,  apply  to  the  proceedings  men- 

'^  3^58.  With  relation  to  the  acts  passed  at  the  present  ses- 
sion of  the  legislature,  this  title  must  be  construed  in  the  same 
manner  as  if  this  code  had  been  passed  on  the  last  day  of  this 
:  session,  and  from  and  after  the  time  this  code  takes  effect,  all 
'iawsx>f  this  state  in  relation  to  the  taking  of  private  property 
.for  public  uses  are  abolished,  and  all  proceedings  had  in  the 
exercise  of  the  powers  of  eminent  domain  must  conform  to 
the  provisions  of  this  title. 

$  laso.    Title  Vn  of  Part  HI  of  the  code  of  civil  proce- 
dure of  the  State  of  California  (this  title)  shall  be  in  force 
.  and  effect  from  and  after  the  fourth  day  of  April,  one  thousand 
'  eight  hundred  and  seventy-two. 

$  laeo.  From  and  after  the  time  this  title  takes  effect,  it 
must  be  construed  in  the  same  manner  as  it  would  be  were 
sections  four  and  seventeen  of  this  code  in  force  and  effect. 

(  1961.  No  proceeding  to  enforce  the  right  of  eminent  do- 
imain  commenced  Wore  this  title  tokegeflfeot,  is  aiQGaoted  by  the 
provisions  of  this  title. 
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^  196^  Until  the  first  day  of  Jannary,  one  thousand  eight 
hnndred  and  seyenty-three,  at  twelve  o'clock  noon,  the  provis- 
ions of  sections  1256  and  1257  of  this  title  are  suspended,  and 
until  then,  except  as  otherwise  provided  in  this  title,  the  rules 
of  pleading  and  practice  in  civil  actions  now  in  force  in  this 
state  are  applicable  to  the  pr^beedtngs  mentioned  in  this  title, 
and  constitute  the  rules  of  pleading  and  practice  therein. 

^  1963.  Nothing  in  this  code  must  be  construed  to  abrogate 
or  repeal  any  statute  providing  for  the  taking  of  property  in 
any  cify  or  town  for  street  purposes. 

c.  o.  p. — 85 
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TITLE  YIII. 

OF  ESCHEATED  ESTATES.. 

SBonoNl269.    Manner  of    commencing    proceedings-relative  to 
escheated  estates. 

1270.  Beceiver  of  rents  and  profits  may  be  appointed. 

1271 .  Appearance^  pleadings  and .  triaL 

1272.  Proceedings  by  persons  claiming  escheated  estates. 

^  1969.  When  the  attorney-general  is  informed  that  any 
real  estate  has  escheated  to  this  state,  he  must  fUe  an  informa- 
tion in  behalf  of  the  state,  in  the  district  court  of  the  judicial 
district  in  which  such  estate,  or  any  part  thereof,  is  situated, 
setting  forth  a  description  of  the  estate,  the  name  of  the  per- 
son last  seized,  the  name  of  the  occupant  and  person  claiming 
such  estate,  if  known,  and  the  facts  and  circumstances  in  con- 
sequence of  which  the  estate  is  claimed  to  have  escheated,  with 
an  allegation  that,  by  reason  thereof,  the  state  of  California 
has  right  by  law  to  such  estate.  Upon  such  information,  a 
summons  must  issue  to  such  person,  requiring  him  to  appear 
and  answer  the  information  within  the  time  allowed  by  law  in 
civil  actions ;  and  the  court  must  make  an  order,  setting  forth 
briefly  the  contents  of  the  information,  and  requiring  all  per- 
sons interested  in  the  estate  to  appear  and  show  cause,  if  any 
they  have,  within  forty  days  from  the  date  of  the  order,  why 
the  same  should  not  vest  in  this  state ;  which  order  must  be 
published  at  least  one  month  from  the  date  thereof,  in  a  news- 
paper published  in  the  district,  if  one  be  published  therein, 
and  in  case  no  newspaper  is  published  in  the  district,  in  some 
other  newspaper  in  this  state. 

Stat.  1853, 221-2,  8  2.  inserted  the  words  "or  have  reason  to  believe  " 
between  "informed  and  "that  any  real  estate; "  also  between  "state" 
and  "he  must  file."  the  words  "by  reason  that  any  parson  hath  died 
seized  thereof,  and  hath  left  no  heirs  capable  of  inheatiug  the  same,  or 
by  reason  of  the  incapacity  of  the  devisees  to  hold  the  samo,  or  when  he 
shall  be  informed  or  have  reason  to  believe  that  any  such  estate  hath 
otherwise  escheated  to  the  state ; "  also  "  tsrre-tmanl ''  instead  of  "ooon- 
pant ; "  also  the  words  "or  persons,  bodies  poUUo  or  oorpoiate  alleged  in 
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snoh  information  to  hold,  possess,  or  claim  sneh  estate"  between  "per- 
son" and  "reqnirinjr:*'  also  the  word^  "and  show  cinse  why  snch  es- 
tate should  not  be  vested  in  the  state,"  instead  of  '*  and  answer  the 
infoftnation :"  also  "thirty"  instead  of  "forty;"  also  "by  direction  of 
the  judge"  between  "  district "  and  "  in  some  other  newspaper." 

Btat.  1852, 103,  %  2.  was  same  as  stat.  18A5,  inserting  therein  the  words 
"or district  attorney  '  after  "attorney-general:"  also  the  words  " in  his 
district"  between  "real  estate"  "and  hath  escheated :"  also  "without  de- 
-vising  the  same  "  between  "thereof  "  and  "and  hath  left ; "  also  between 
"  hold  the  same"  and  "or  when  he."  the  words  "and  snch  estate  shall 
not  have  bof>n  sold,  according  to  law,  within  two  years  after  the  death  of 
the  person  last  seized:"  also  "within  his  district  "between  "estate" 


said  court:  which  summons  shall  be  served  at  least  fifteen  davs  before 
the  return  day  thereof  "  instead  of  "  within  the  time  allowed  by  law  in 
.  other  civil  cases." 

2  Cal.  556 ;  5  Gal.  573 ;  18  Gal.  217, 

^  1970.  The  court,  upon  the  information  being  filed  and 
upon  the  application  of  the  attorney-general,  either  before  or 
after  answer,  upon  notice  to  the  party  claiming  such  estate,  if 
known,  may,  upon  sufficient  cause  therefor  being  shown,  ap- 
ix)int  a  receiver  to  take  charge  and  receive  the  rents  and  profits 
of  the  same  until  the  title  to  such  real  estate  is  finally  settled. 

Stat.  1855, 222.  S  4. 

^  lJd71.  All  persons  named  in  the  information  may  appear 
and  answer,  and  may  traverse  or  deny  the  facts  stated  in  the 
information,  the  title  of  the  state  to  lands  and  tenements 
therein  mentioned,  at  any  time  before  the  time  for  answering 
expires;  and  any  other  person  claiming  an  interest  in  such 
estate  may  appear  and  be  made  a  defendant,  and  by  motion  for 
that  purpose,  in  open  court,  within  the  time  allowed  for  an- 
swering ;  and  if  no  person  appears  and  answers  within  the  time 
then  judgment  must  be  rendered  that  the  state  be  seized  of  the 
lands  and  tenements  in  such  information  claimed.  But  if  any 
person  appear  and  deny  the  title  set  up  by  the  state,  or  traverue 
any  material  fact  set  forth  in  the  information,  the  issue  of  fact 
must  be  tried  as  issues  of  fact  are  tried  in  civil  actions.  If, 
after  the  issues  are  tried,  it  appears  from  the  facts  found  or 
admitted,  that  the  state  has  good  title  to  the  land  and  tene- 
ments in  the  information  mentioned,  or  any  part  thereof,  judg- 
ment must  be  rendered  that  the  state  be  seized  thereof,  and 
recover  costs  of  suit  against  the  defendants. 
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Stat.  1852, 103,  S  3,  inserted  the -vrords  "bodies  politic  and  corporate  " 
betvreen  "All  persons"  and  "  named : "  also  the  words  *'  as  terre-4enaint  or 
claimant  to  tno  estate"  between  "information'*  and  "may  appear;'* 
also  "plead  to  such  proceedings"  instead  of  the  word  "  answer:"  also 
"  on  or  before  tbo  third  day  of  the  return  day  of  the  summons"  instead 
of  "before  the  time  for  answering  expires ; "  also  "and  plead  as  afove- 
said"  between  "defendant"  and  "and  by  motion;"  also  "pleadinv  as 
aforesaid"  instead  of  "answering:"  also  "and  if  any  person  shallap- 
pear  and  plead  as  aforesaid  or  shall  refuse  to  plead  within  the  time" 
mstead  of  "and  if  no  person  appears  and  answers  within  the  time;" 
also  "  .r.id  a  survey  may  be  ordered  and  entered  as  in  other  actions  when 
the  title  or  boundary  is  drawn  in  Question  "  between  "civil  actions  "  ahd 
"  If,  after." 

$  ia79.  Within  twenty  yean  after  judgment  in  any  pro- 
ceeding had  under  this  title,  a  person  not  a  party  or  priry  to 
such  proceeding  may  file  a  petition  in  the  district  court  of  Hie 
county  of  Sacramento,  showing  his  claim  or  right  to  the  prop- 
erty or  the  proceeds  thereof.  A  copy  of  such  petition  must  be 
served  on  the  attorney-general  at  least  twenty  days  before  the 
hearing  of  the  petition,  who  must  answer  the  same ;  and  the 
court  thereupon  must  try  the  issue  as  issues  are  tried  in  civil 
actions,  and  if  it  be  determined  that  such  person  is  entitled  to 
the  property  or  the  proceeds  thereof,  it  must  order  the  prop- 
erty, if  it  has  not  been  sold,  to  be  delivered  to  him,  or  if  it 
has  been  sold  and  the  proceeds  paid  into  the  state  treasury, 
then  it  must  order  the  controller  to  draw  his  warrant  on  the 
treasury  for  the  payment  of  the  same,  bat  without  interest  or 
cost  to  the  state,  a  copy  of  which  order,  under  the  seal  of  the 
court,  shall  be  a  sufficient  voucher  for  drawing  such  warrant. 
All  persons  who  fail  to  appear  and  file  their  petitions  within 
the  time  limited,  are  forever  barred,  saving,  however,  to  in- 
fants, married  women  and  persons  of  unsound  mind,  or  per- 
sons beyond  the  limits  of  the  United  States,  the  right  to  appear 
and  file  their  petitions  at  any  time  within  five  years  after  their 
respective  disabilities  cease. 

Stat.  186!)-:0, 72,  §  1 ,  amending  stat.  1852,  read :  "  The  controller  of  the 
state  shall  keep  just  and  true  accounts  of  all  moneys  paid  into  the  treas- 
ury, all  land  vested  in  the  state,  as  aforesaid;  and  if  any  person  shall 
appear  within  twenty  years  after  the  death  of  the  intestate,  and  claim 
any  moneys  paid  into  the  treasury,  as  aforesaid,  as  heir  or  legal  repre- 
sentative, such  person  may  file  a  petition  to  the  district  court,  in  which 
the  seut  of  government  may  be  staying,  stating  the  natute  of  his  claim, 
and  praying  such  money  may  bapaid  him ;  a  copy  of  such  patition  shall 
be  served  on  the  attorney-general  at  least  twenty  days  before  the  hear- 
ing of  said  petition,  who  shall  put  in  answer  to  the  same,  and  the  court 
thereupon  shall  examine  said  claim,  and  the  allegations  and  proofs;  and 
if  the  court  shall  find  that  such  person  is  entitled  to  any  money  paid  into 
the  state  treusury,  ho  shall  by  an  order  direct  the  controller  to  issue  his 
warrant  on  the  treasury  for  the  payment  of  the  same,  but  without  in- 
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terest  or  cost  to  the  state :  a  cop^  of  which  order,  under  seal  of  the  court, 
shall  be  a  sufficient  voacher  for  issuinff  such  warrant:  and  if  any  person 
shall  appear  aud  claim  land  vested  in  the  state,  as  aforesaid,  within  five 
years  after  the  judgment  was  rendered,  itshall  be  lawful  for  such  person 
(other  than  s^nch  as  was  served  with  a  summons  or  appeared  to  the  pro- 
CQedinm,  their  heirs  or  a«sifai8)  to  file  in  the  said  district  court,  in  which 
the  landH  cliivraed  lie.  a  petition  setting  forth  the  nature  of  his  claim,  and 
pra^in^:  th:  c  tne  said  l.mds  may  be  relinquished  to  him :  a  copy  of  which 
petition  shtill  be  served  on  the  attorney-general,  who  shall  put  in  an  an- 
swer, and  vhe  court  thereupon  shall  examine  said  claim,  allegations  and 
proofs;  and  if  ib  shall  appear  that  such  person  is  entitled  to  such  land 
claimed,  ihe  court  shall  decree  accordingly,  which  shall  be  efTectual  for 
divesting  the  interest  of  the  state  in  or  to  the  lands:  but  no  costs  shall 
be  charged  to  the  state :  and  all  persons  who  shall  fail  to  appear  and  file 
their  petitions  within  the  time  limited  as  aforesaid,  shall  be  forever 
barred.savmg.  however,  infants,  married  women,  and  persons  of  unsound 
mind,  or  pernons  beyond  the  limits  of  the  United  btates,  the  right  to 
appear  and  file  their  petitions  as  aforesaid,  at  any  time  within  five  years 
alter  their  respective  disabilitiesare  removed :  provided,  however,  that  the 
leg-' filature  may  cause  Kuch  lands  to  be  sold  at  any  time  atter  seizure,  in 
mch  manner  as  may  be  provided  by  law— in  which  case  the  claimant 
•hall  be  entitled  to  the  prooeeds,  in  liea  of  sooh  lands,  upon  obtiUniog  a 
decree  or  order  as  aforesaid. 
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TITLE    IX. 

OF  •CHANGE  OP  NAMES. 

SEonoir  1275.  Jurisdiction. 

1276.  Application  for  cliange  of  name,  how  made. 

1277.  Publication  of  petition  for. 

1278.  Hearing  of  application  and  remonstrance. 

(  1^75.    Applications  for  change  of  names  most  be  heard 
and  determined  by  the  county  conrts. 
Stat.  1855-66^  103,  g  1.  same  insabetance. 

^  1^76.  All  applications  for  change  of  names  mnst  be  made 
to  the  county  court  of  the  couniy  wbere  the  person  whose  nune 
is  proposed  to  be  changed  resideSy  by  petition,  signed  by  such 
person :  and  if  such  person  is  under  twenty-one  years  of  age, 
if  a  male,  and  under  the  age  of  eighteen  years,  if  a  female,  by 
one  of  the  parents,  if  living ;  or  if  both  be  dead,  then  by  the 
guardian ;  and  if  t^ere  be  no  guardian,  then  by  some  near 
relative  or  friend.  The  petition  must  specify  the  place  of  birth 
and  residence  of  such  person,  his  or  her  present  name,  the 
name  proposed  and  the  reason  for  such  change  of  name,  and 
must,  if  the  father  of  such  person  be  not  living)  name,  as  far 
as  known  to  the  petititioner,  the  near  relatives  of  such  person 

and  their  place  of  residence.  if^^^^  ^  y^*^  T»  ^^O 

Stat.  1865-«6, 103,  g 2,  read  "is  domiciled"  Instead  of  "resides;"  also 
inserted  the  words  "  if  of  the  a^  of  fourteen  years  and  upwards,"  be- 
tween "  such  person  "  and  "  and  if  such  person." 

(  1^77.  A  copy  of  such  petition  must  be  published  for  four 
successive  weeks,  in  some  newspaper  printed  in  the  county,  if 
a  newspaper  be  printed  therein,  but  if  no  newspaper  be  printed 
in  the  county,  a  copy  of  such  petition  must  be  posted  at  three 
of  the  most  public  places  in  the  county  for  a  like  period,  and 
proofs  must  be  made  of  such  publication  before  the  petition 
can  be  considered. 

Stat.  186J-<»,  103,  i  3. 
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$  1978.  Such  application  must  be  heard  at  such  time  dur- 
ing term  as  the  court  may  appoint,  and  objections  may  be  fUed 
by  any  person  who  can  in  such  objections  show  to  ths  court 
good  reason  against  such  change  of  name.  On  the  hearing  the 
court  may  examine,  upon  oath,  any  of  the  petitioners,  remon- 
strants or  other  persons,  touching  the  application,  and  may 
make  an  order  changing  the  name  or  dismissing  the  application, 
as  to  the  court  may  seem  right  and  proper. 

Stat.  18&V66, 103,  §4,  read  "  and  remonstrances  may  be  filed  by  any  near 
Tcdatives  of  the  person  whose  name  is  proposed  to  ba  changed,  when  the 
•person  is  under  twenty-one  years  of  a^e.  if  a  male.or  eighteen,  if  a  fe- 
male, and  in  such  and  all  other  cases  by  any  other  person  or  persons  who 
can  in  such  ramonstrance  show  to  the  court  good  and  substantial 
reasons,  satisfactory  to  the  court,  against  such  change  of  name."  instead 
of  "and  objections  may  be  filed  by  any  person  who  can  in  such  objec- 
tions show  to  the  court  good  reason  against  such  change  of  name : "  also 
inserted  the  words  "when  by  the  court  deemed  necessary"  between 
"persons"  and  "touching." 

Stat.  1363-66, 103,  §§  5  and  6.  contained  provisions  for  fees  and  costs,  and 
for  filing  a  certified  copy  of  the  order  ohaogin^  the  name  with  the  secre- 
.  taiT  of  state* 
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TITLE   X. 


OF  ABBITBATIONS. 


Becxton  1281. 
1282. 
1283. 

1284. 
1285. 

1286. 

1287. 

1288. 
1289. 

1290. 


What  may  be  submitted  to  arbitration,  and  when. 
SabmiBfiion  to  arbitration  to  be  in  ^mtiag. 
Submifision  may  be  entered  as  an  order  of  the  court. 

Beyocation. 
Powers  of  arbitrators. 
Majority  of  arbitrators  may  determine  any  qnestion. 

They  must  be  sworn. 
Award  to  be  in  writing.    When  judgment  to  be 

entered. 
Award  may  be  racated  in  certain  cases. 
Court  may,  on  motion,  modify  or  correct  the  awaard. 
Decision,  on  motion,  subject  to  appeal,  but  not  the 

Judgment  entered  before  motion. 
If  submission  be  revoked  and  an  action  bronght, 

what  t^  be  recovered. 


$  lasi,  ($  380.)  Persons  capable  of  contracting  may  sub- 
mit to  arbitration  any  controversy  which  might  be  the  snbjeot 
of  a  civil  action  between  them,  except  a  question  of  title  to 
real  property  in  fee  or  for  life.  This  qualification  does  not  in- 
clude questions  relating  merely  to  the  partition  or  boundaries 
of  real  projKjrty. 

2  Oal.  74;  3  CaL  431;  4  Gal.  1,  205;  21  Cal.  317;  23  CaL275;  90  CaL  218;  37 
Cal.  197. 

$  las^d.  ($  381.)  The  submission  to  arbitration  must  be- in 
writing,  and  may  be  to  one  or  more  persons. 
4  Cal.  I ;  9  Cal.  142 ;  14  Cal.  39a 

$  1283.  (^  3S2.)  It  may  be  stipulated  in  the  submission, 
that  it  be  entered  as  an  order  of  the  county  court,  or  of  the 
district  court,  for  which  purpose  it  must  be  filed  with  the  clerk 
of  the  county  where  the  parties,  or  one  of  them,  reside.  The 
clerk  must  thereupon  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  the  names  of  the  parties,  the  names  of 
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the  arbitrators,  the  date  of  the  submission,  when  filed,  and  the 

time  limited  by  the  submission,  if  any,  within  which  the  aw»d 

must  be  made.    When  so  entered,  tiie  submipsion  cannot  be 

reyoked  without  the  consent  of  both  parties.    The  arbitrators 

may  be  compelled  by  the  court  to  make  an  award,  and  the 

award  may  be  enforced  by  the  court  in  the  same  manner  as  a 

judgment.    If  the  submission  is  not  made  an  order  of  the 

court,  it  may  be  revoked  at  any  time  before  the  award  is 

made. 
2  Oal.  74  •  4  Cal.  122 ;  14  Cal.  8S0 :  30  Cal.  218 ;  31  Cal.  128. 

^  12884*   (^  383.)  Arbitrators  have  power  to  appoint  a  time 
and  place  for  hearing,  to  adjourn  from  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  hear  the  allegations  and  evidence 
of  the  x)artie8  and  to  make  an  award  thereon. 
I  23  Cal.  365;  30  Gal.  218. 

^  1985.  (^  384.)  All  the  arbitrators  must  meet  and  act 
together  during  the  investigation ;  but  when  met,  a  majority 
ittay  determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  officer  authorized  to  administer  oaths,  faith- 
fully and  fairly  to  hear  and  examine  the  allegations  and  evi- 
cteBoe  of  the  parties  in  relation  to  the  matters  in  controversy^ 
and  to  ma&e  a  just  award  according  to  their  understanding. 

^  1JI86.  ($  385.)  The  award  must  be  in  writing,  signed  by 
the  arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the  court, 
the  award  must  be  filed  with  the  clerk,  and  a  note  thereof  made 
in  his  register.  After  the  expiration  of  five  days  from  the  filing 
of  the  award,  upon  the  application  of  a  party,  and  on  filing 
an  affidavit,  showing  that  notice  of  filing  the  award  has  been 
served  on  the  adverse  party  or  his  attorney,  at  least  four  days 
prior  to  such  application,  and  that  no  order  staying  the  entry 
of  judgment  has  been  served,  the  award  must  be  entered  by 
the  clerk  in  the  judgment  book,  and  thereupon  has  the  effect 
of  a  judgment. 

2  Cal.  74;  14  Cal.  390;  31  Cal.  128;  37  Gal,  197. 
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^  1287.  ($  386.)  The  court,  on  motion,  may  vacate  the  award 
upon  either  of  the  following  grounds,  and  may  order  a  new 
hearing  before  the  same  arbitrators,  or  not,  in  its  discretion : 

1.  '  That  it  was  procured  by  corruption  or  fraud. 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  com- 
mitted gross  error  in  refusing,  on  cause  shown,  to  postpone 
the  hearing,  or  in  refusing  to  hear  pertinent  evidence,  or  other- 
wise acted  improperly,  in  a  manner  by  which  the  rights  of  the 
party  were  prejudiced. 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award ;  or  that  they  refused,  or  improperly  omitted,  to 
consider  a  part  of  the  matters  submitted  to  them ;  or  that  the 
award  la  indefinite,  or  cannot  be  performed. 

3  Cal.  431 ;  7  Cal.  312 ;  12  Cal.  331 ;  21  Cal.  317 ;  31  Cal.  12S. 

^  1288.  (§  387.)  The  court  may,  on  motion,  modify  or  cor- 
rect the  award,  where  it  appears : 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it 
was  made,  or  that  there  is  a  mistake  in  the  description  of  some 
person  or  property  therein. 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted, 
which  part  can  be  separated  from  other  parts,  and  does  not 
affect  the  decision  on  the  matters  submitted. 

3.  When  the  award,  though  imperfect  in  form,  could  have 
been  amended  if  it  had  been  a  verdict,  or  the  imperfection 
disregarded. 

^  15889.  ($  388.)  The  decision  upon  the  motion  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject  to  ap- 
peal in  a  civil  action ;  but  the  judgment  entered  before  a  motion 
made  cannot  be  subject  to  appeal. 

$  1390.  ($  339.)  If  a  submission  to  arbitration  be  revoked, 
and  an  action  be  brought  therefor,  the  amount  to  be  recovered 
can  only  be  the  costs  and  damages  Bostaiued  in  preparing  for 
and  attending  the  arbitration. 


r 
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TITLE  XI. 

OP  PROCEEDINGS  IN  PROBATE  COURT. 

Chapter  I.    Of  jurisdiction. 

II.    Of  the  probate  of  wills. 
III.    Of  executors  and  administrators,  their  let- 
ters,  BONDS,  removals  AND  SUSPENSIONS. 
IV.     Of  THE  INVENTORY  AND   COLLECTION  OF  THE  EF- 
FECTS OF  DECEDENTS. 
V.     Of  THE  PROVISIONS  FOR  SUPPORT  OF  FAHII«T,  AND 
OF  THE  HOMESTEAD# 
VI.     Of  CLAIMS  AGAINST  THE  ESTATE. 
VII.      Of    SALES    AND     CONYXTANCE    OF    PROPERTY     TO 
DECEDENTS. 
Vni.     Of  THE  POWERS  AND  DUTIES  OF  SZECgTORS  AND 
ADMINISTRATORS,    AND    OF    THE    MANAGEMENT 
OF  ESTATES. 

IX.    Of  the  contetance  of  real  estate  by  ex- 
ecutors   AND    ADMINISTRATORS    IN    CERTAIN 
CASES. 
X.      Of  accounts  rendered  Br  EXECUTORS  AND  AD- 
MINISTRATORS,    AND     OF     THE      PAYMENT      OF 
DEBTS. 
XI.     Of    THE    PARTITION,     DISTRIBUTION    AND    FINAL 
SETTLEMENT  OF  ESTATES. 
XII.     Of   ORDERS,    DECREES,    PROCSSSy   Mll^UTXS,   REC- 
ORDS AND  APPEALS. 
Xin.      Of  PUBLIC  ADMINISTRATOR. 
XIV.     Or  OUABDUN  AND  WABO. 
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CHAPTER  I. 

OF  JURISDICTION. 

Section  1291    Jurisdiction  of  Probate  Court  over  the  estate, 
when  exercised. 
1295.    When  jurisdiction  decided  by  first  application. 

$  ia94w  ($  2.)  Wills  must  be  proved,  and  letters  testamen- 
tary or  of  administration  granted — 

1.  In  the  county  of  which  the  decedent  was  a  resident  at  the 
time  of  hia  deatb^  in  whatever  place  he  may  have  died. 

2.  Ill  tbe  county  ia  which  the  decedent  may  have  died,  leav- 
ing estate  therein,  he  not  being  a  resident  of  the  state. 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the 
decedent  having  died  out  S[  the  state  aud  not  a  resident  thereof 
at  tho  time  of  his  death. 

4.  In  tbe  county  in  which  any  part  of  the  estate  inay  be,  the 
decedent  not  being  a  resident  of  the  state  and  not  leaving  estate 
in  the  county  in  which  he  died. 

5.  In  all  otber  cases,  in  the  county  where  application  for  let- 
ters shall  first  be  made. 

StAt.  1861, 628,  inserted,  In  sabdivision  1,  the  words,  **or  immediately 
previous  to  "  between  "  at  '*  and  "  the  time  of.'* 

Stat.  1851, 443,  omitted  sabdivlsions  4  and  5. 

4  Cal.  362;  !i  Cal.  58, 230,432;  6  Gal.  621, 666;  7  Cal.  215:  10  Cal.  110.485; 
12  Cal.  433 ;  15  Cal.  220 ;  17  Cal.  233 ;  23  Ca].  427 ;  24  Cal.  187. 

$  1995.  ($3.)  When  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  out  of  the  state,  and  not  hav- 
ing been  a  resident  thereof  at  the  time  of  his  death,  or  being 
such  non-resident  and  dying  within  the  state  and  not  leaving 
estate  in  the  county  where  be  died,  the  probate  conrt  of  that 
eounly  in  which  application  is  first  made  for  letters  testamentary 
or  of  administration  has  exelosive  jurisdiction  of  the  settlement 
of  the  estate. 

Stat.  1851,  448,  omitted  the  words,  **or  being  such  non-resident  and 
dying  witliin  tlie  state,  and  not  leaving  estate  in  the  county  where  he 

Stat.  1861, 638,  omitted  the  words, "  or  of  administration.** 
Stat  1863-4, 367,  same  as  g  1295.   39  Cal.  564. 
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CHAPTER  n. 

OP  THE  PBOBATE  OP  WILLS. 

ABTIOLXI.     PETmOH,  KOnCE  AITD  PROOF. 
II.     COVTSSTIKO  PROBATE  OF  WHX. 

m.    Probate  of  foreign  wills. 

IV.  COKTESTINO  WILL  AFTER  PROBATE. 

y.   Probate  of  lost  or  destroyed  will. 
YL   Probate  of  iruHCUPATiYB  wills. 


ARTICLE    L 

PETITION,   NOTICE  AND   PROOF, 

SECT<oirl29S.  Custodian  of  will  to  deUrer  same,  to  whom  -Penalty. 
1299.   Who  may  petition  for  probate  of  will. 
1900.  Contents  of  petition. 
1301.  When  execotor  forfeits  right  to  letters. 
1802.  Will  to  accompany  petition,   or  its  presentation 

prayed  for  and  how  enforced. 
1308.  Notice  of  petition  for  probate,  how  given. 
1801  Heirs  and  named  executors  to  be  notified,  how. 
1806.  Petition  may  be  presented  to  Judge  at  chambers^  and 

what  judge  may  do. 
1806.  Hearing  proof  of  will  after  proof  of  service  of  notice. 
1307.  Who  may  appear  and  contest  the  will. 

1808.  Probate,  when  no  contest. 

1809.  Olographic  wills. 

$  1^98.  ($  4.)  Eyery  custodian  ot  a  will,  within  thirty 
days  after  receipt  of  information  that  the  maker  thereof  is  dead, 
must  deliver  the  same  to  the  probate  court  having  jiirisdictiou  of 
the  estate,  or  to  the  executor  named  therein.  A  failure  to  com- 
ply with  the  provisions  of  this  section  makes  the  person  failinf( 
responsible  for  all  damages  sustained  by  any  one  injured 
thereby, 

Stat.  1851, 449,  same  in  substance,  omitting  italicized  words. 
22  Cal.  397. 
^J  C.  C  P.- 


t 
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$  1399.  (($  5,  9.)  Any  execator,  devisee  or  legatee  named 
in  auy  will,  or  any  other  person  interested  in  the  estate,  may, 
at  any  time  after  the  death  of  the  testator,  petition  the  conrt 
having  jurisdiction  to  have  the  will  proved,  whether  the  same 
be  in  writing,  in  bis  possession  or  not,  or  is  lost  or  destroyed,  or 
beyond  the  jurisdiction  of  the  state,  or  a  nnncnpative  will. 

Stat.  1P51, 449,  read :  S  5-  "  Any  person  named  as  exccutoir  In  any  will, 
shall,  within  thirty  days  after  tho  death  of  the  testator,  or  within  thirty- 
days  siftir  he  han  knowledge  that  he  is  named  executor,  present  tho  will, 
it  in  hifl  pos8e!>sion,  to  tho  probate  court  which  has  jurisniciion/' 

$  9.  ''  Any  person  having  an  Interest  in  the  will  may  in  liko  manner  pre- 
sent a  petition  prayiug  that  it  may  be  required  to  bo  produced,  and 
admitted  to  probate/* 

Stat.  1851, 443,  %  1,  contained  substance  of  italicized  words. 

22  Cal.  66,  397. 

$  1300.  ($6.)  A  petition,  for  the  probate  of  a  will  musi 
show — 

1.  The  jurisdictional  facts. 

2.  Whether  the  person  named  as  execator  consents  to  act,  or 
renounces  his  right  to  letters  testamentary. 

3.  The  names,  ages  and  residence  of  the  heirs  and  devisees  of 
the  decedent. 

4.  The  probable  vaiae  and  character  of  the  property  of  the 
estate. 

5.  The  name  of  the  person  for  whom  letters  testamentary 
are  prayed. 

Nu  defect  of  form  or  in  the  statement  of  jurisdictional  facta 
actually  existing  shall  make  void  the  probate  of  a  will. 

Stat.  1861, 629,  read :  "  If  he  intends  to  decline  the  trust,  he  shall,  at 
the  same  time,  file  his  renunciation  in  writing.  If  he  shall  neglect  for 
ten  days  10  flic  his  renuiiclatlnn,Buch  neglect  shall  be  equivah-nt  to  a 
renunciaiion,  unless  for  cause  shown,  the  probate  court,  ur  iudge,  shall 
extend  the  time ;  if  he  intends  to  accept,  he  shall  present  with  the  will  a 
petition,  KCttiiig  forth  the  facts  necessary  to  give  jurisdiction,  and  when 
the  same  is  known  to  the  petitioner,  the  names,  ages  and  residence  of  the 
hell's  and  devisees  of  the  deceased,  and  the  probable  value  and  etiaractcr 
of  the  property  of  the  estate,  and  praying  that  the  will  be  admitted  to 
probate,  and  tliat  letters  testamentary  be  issued  to  him.  If  the  Jurisdic- 
tional facts  existed,  but  are  not  fully  set  forih  in  the  petition,  and  the 
same  shall  bo  afterwards  proved  in  the  course  of  the  administration,  the 
probate  of  the  will  and  the  subsequent  proceedings  shall  not,  on  account 
of  such  want  of  Jurisdictional  averments,  be  held  void.** 

Stat.  1851, 449,  read :  **  If  he  intends  to  decline  the  trust,  be  shall  at  the 
same  time  file  his  renunciation  in  writing;  if  he  intends  to  accept,  he 
shall  present  with  the  will  a  petition  praying  that  the  will  be  admitted  to 
probate,  and  that  letters  testamentary  be  issued  to  him.** 

19  Cal.  188;  22  Cal.  66, 891. 
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^  1301.     ($  5.)    If  the  pereoti  named  in  a  will  as  executor,  J 

for  thirty  days  after  be  has  knowledge  of  the  death  of  the  ^sta-  ^ 

tor,  and.that  he  is  named  as  execntor,  fails  to  petition  the  proper  i 

coart  for  the  probate  of  the  ^11  and  that  letters  testnmentary  be  | 

issned  to  him,  he  may  be  held  to  have  renonnced  his  right  to  let-  i 

ters,  and  the  coart  may  appoint  any  other  competent  person  ad- 
ministrator unless  good  canse  for  delay  is  shown. 

Vide  S  1299,  supra,  note,  for  S  5,  stat  1851.    22  CaL  39T. 

$  130^.  (^^  10,  11.)  If  it  is  alleged  in  any  petition  that  any 
will  is  in  the  possession  of  a  third  person,  and  the  court  is  satis* 
fied  that  the  allegation  is  correct,  an  order  must  be  issued  and 
served  upon  the  person  having  possession  of  the  will,  requiring 
him  to  produce  it  at  a  time  named  in  the  order.  If  he  has  pos- 
session of  the  will  and  neglects  or  refuses  to  produce  it  in  obedi- 
ence to  the  order,  he  may  by  warrant  from  the  court  be  com- 
mitted to  the  jiil  of  the  county,  and  be  kept  in  close  confinement 
until  he  produces  it. 

$  1303.  ($  13.)  When  the  petition  is  filed  and  the  will 
produced,  the  probate  judge  must  fix  a  day  for  hearing  the  peti- 
tion, not  less  than  ten  nor  more  than  thirty  days  from  the  produc- 
tion of  the  will.  Notice  of  the  hearing  shall  be  given  by  the 
clerk  of  the  court,  by  publishing  the  same  in  k  newspaper  of  the 
county;  if  there  be  none,  then  by  three  written  or  printed 
notices  posted  at  three  of  the  most  public  places  in  the  county. 
If  the  notice  is  published  in  a  weekly  newspaper,  it  must  appear 
therein  on  at  least  three  different  days  of  publication,  and  if  in  a 
newspaper  published  oftener  than  once  a  week,  it  shall  be  so 
published  that  there  must  be  at  least  ten  days  from  the  first  to 
the  last  day  of  publication,  both  the  first  and  the  last  day  being 
included.  If  the  notice  is  by  posting,  it  must  be  given  at  least 
ten  days  before  the  hearing. 

Stat  1865-6, 765,  read :  "  S  13-  When  any  will  shall  have  come  into  the 

{tossessioii  of  the  probate  court,  and  a  poUtlon  for  the  probate  thereof  and 
br  the  issuance  of  letters  testamentary  or  Icucrs  of  aainini»tratioii,  with 
the  will  annexed,  shall  have  been  died,  the  court  or  judge  shall  appoint 
a  time  f»r  proving  it,  which  shall  not  be  less  than  ton  nor  more  than 
thirty  days,  and  siiall  c^use  notice  to  bo  given  th«'reof  by  tho  clerk  by 
publication  in  some  newspaper,  if  there  Is  one  printed  in  tho  county,  if 
not.  by  nutlcci  posted  in  three  public  places  in  the  county,"  &c.,  to  the 
end. 

Stat  1861, 629,  contained  only  the  part  of  stat.  186M,  given  above. 
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Stat  1851. 449.  read:  '*S13.  Wben  tmj  will  sliall  hare  come  into  tho 

poftM'ftrion  of  the  probate  coart,  the  court  eball  appoint  a  time  lor  proving 
It,  which  shall  not  be  le^  thin  ten  nor  more  than  thirty  dayii,  and  sluiu 
caosc  notice  to  be  given  tlicreof  by  pahlication,  not  less  tiian  twice  a 
W'^eli.  in  8om«*  newspaper,  if  there  1j»  cnc  printed  in  th«»  county,  or  if  not, 
by  notices  in  wntin;;,  posted  in  three  public  places  in  the  county." 

S  16  of  Stat.  1851. 4i0,  real :  "  The  conrt  shall  also  direct  subpoenas  to 
be  Issued  to  the  subscribing  witnesses  to  the  will,  if  they  nsidc  in  the 
county." 

Stat.  1861, 829,  read :   "  shall "  for  "  may." 

19  Cal.  162;  22  Cal.  16, 337 ;  36  Cal.  438;  39  Cal.  S5L 

4  1304.  (^$  14,  15.)  The  heirs  of  the  testator,  resident  in 
the  county  or  state,  mvst  have  tcritten  or  printed  copies  of  the 
notice  of  the  time  fixed  for  the  probate  of  the  rcill^  addressed  to 
them  at  their  places  of  residence  postage  paid,  and  placed  in  the 
post  office  by  the  petitioner,  at  the  date  of  the  first  publication  ; 
the  notice  must  be  isued  by  the  clerk,  official  seal.  Proof  of 
mailing  the  notice  mnst  be  made  at  the  hearing  ;  the  same  notice 
and  proof  of  service  thereof  on  the  person  named  as  executor 
must  be  made,  if  he  be  not  the  petitioner  ;  also,  on  any  person 
named  as  co-executor,  not  petitioning. 

Stat.  1851,490,  read:  *'§  14.  If  the  heirs  of  the  testator  reside  In  the 
county,  the  court  shall  also  direct  citations  to  be  issued  and  served  upon 
them  10  atmear  and  contest!  hi*  probate  of  the  will  attlie  lime  appointed." 

"  ^  15.  ir  the  will  is  prescNtcd  by  any  other  person  than  the  one  named 
as  executor,  or  if  it  is  presented  by  oue  of  several  persons  named  as  exec- 
utors in  the  will,  citations  shall  also  be  issued  and  8er\'ed  upon  such 
person  or  persons,  if  resident  within  tho  county." 

14  Cal.  lOa 

^  1305.  (^  12.)  The  probate  jndKe  may,  oat  of  term  time 
or  at  chambers,  receive  petitioDB  for  the  probate  of  i^ills.  and 
make  and  issne  all  necessary  orders  and  writs  to  enforce  the  pro- 
daction  of  wills  and  the  attendance  of  icitnesses,  and  may  ap- 
point special  terms  of  bis  court  for  hearing  the  petitions,  trials 
of  issues,  and  admitting  wills  to  probate. 

Stat.  1861, 629.  was  the  same  in  substance,  sabstituting  the  words,  **  of 
any  such  application,"  for  the  words  following  "hearing"  lu  tlie  last 
two  lines. 

Btat  18M,  449,  omitted  all  after  "  witaesses." 

$  1306.  ($  17.)  At  the  time  appointed  for,  or  to  which  the 
hearing  miy  have  been  postponed,  the  court  must  require  proof, 
by  affidavit,  that  the  notices  herein  before  required  have  been 
I)er8onally  served  or  mailed  and  published,  which  l)eing  made, 
the  court  must  hear  testimony  in  proof  of  the  will.    If  sach 
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notice  is  not  proved  to  have  been  given,  or  if  from  any  other 
cause  it  is  necessary,  the  lieaiiug  maybe  postponed  to  a  day 
certain,  and  notice  to  absentees  given  thereof,  as  original  notice 
is  required  to  bo  given.  The  appearance  in  ooart  of  parties 
interested  is  a  waiver  of  notice. 

Stat  1861, 6?9,  real :  "  At  the  tlmo  appnlnte<1,  or  at  any  tlm«  to  which 
the  Iioariii^  may  be  contiunod.  upi>n  proof  beins  made  by  offidavit  or 
otiiertcise,  to  the  sati*faction  of  the  fO%rt,  that  nutico  has  been  given  aa 
required  in  the  precitdini;  soctiuns,  the  court  shall  pruceed  to  hear  the 
testimony  iu  proof  of  tljo  will." 

3Ut.  1851, 459,  omitted  from  stat.  1861,  the  Italicized  words. 

^  1307.  (j  18.)  Any  person  interested  may  nppear  and 
contest  the  will.  Beviseciy  legotres,  heirs  or  creditors  of  an  es- 
tate may  content  the  will  through  their  gnardinns^  or  attorneys 
appointed  by  themselves  or  by  the  court  for  that  purpose;  but  a 
contest  maAe  by  an  attorney  appointed  by  the  court  does  not  bar 
a  contest  after  probate^  by  the  party  so  represented^  if  commenC' 
ed  within  the  time  provided  in  article  four  of  this  chapter ;  nor 
d-oes  t/te  710 n- appointment  of  an  attorney  by  the  court  of  itself 
invalidate  the  probate  of  a  tpill. 

Stat.  1S61, 630,  substituted  for  the  Italicised  words,  the  following:  ''If 
it  appears  th;it  there  are  minora,  or  pcrsonn  residing  out  of  ttio  county, 
who  arc  liiti-rosted  in  the  estate,  the  court  shall  appoint  some  attorney  to 
represent  them." 

Stat.  1831,  4.M),  was  same  as  stat.  1861,  omitting  the  words,  "  lu  the 
estate." 

5  Cal.  432;  6  Cal.  158;  20  Cal.  264;  34  Cal.  687;  35  Cal.  510;  36  Cal.  506. 

^1308.  ($19.)  If  no  person  appears  to  contest  the  probate 
of  a  will,  the  court  may  admit  it  to  probate  on  the  testimony  of 
one  of  the  subscribing  witucsses  only,  if  he  testifies  that  the 
will  was  ezecnted  in  all  particulars  as  required  bylaw,  and  that 
the  testator  was  of  sound  mind  at  the  time  of  its  ezecotiou. 

^  1309.  An  ologniphic  will  may  be  proved  in  the  same 
manner  that  other  private  writings  are  proved. 
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ARTICLE    II. 

CONTESTING   PROBATE   OF    WILLS. 

Sbotxon  1312.    Contestant  to  file  grounds  of  contest,  and  petitioner 

to  reply. 
131<i.    How  jury  obtained  and  trial  hacr. 
1314    Verdict  of  the  jury.    Judjrment.    Appeal. 

1315.  Witnesses,  who  and  how  many  to  be  examined. 

Proof  of  handwriting  admitted,  when. 

1316.  Testimony  reduced  to  writing  for  future  evidence. 

1317.  If  proved,  certificate  to  be  attached. 

1318.  Will  and  proof  to  be  filed  and  recorded. 

^  1312.  (^  20.)  If  any  one  appears  to  contest  the  will,  bd 
mnst  file  written  grounds  of  opposition  to  the  probate  thereof, 
and  servo  a  copy  on  the  petitioner  and  other  residents  of  the 
county  interested  in  the  estate,  any  one  or  more  of  whom  may 
demnr  tliereto  npon  any  of  the  grounds  of  demurrer  provided 
for  iu  p:irt  two,  title  six,  chapter  three  of  tliis  code.  If  the  de- 
mnrrcr  is  sustained,  tlie  court  mnst  allow  the  contestant  a 
reasonable  time,  not  exceeding  ten  days,  within  which  to  amend 
his  written  opposition.  If  the  demurrer  is  overruled,  the 
petitioner  and  others  interested  may  jointly  or  separately  answer 
the  contestant's  grounds,  traversing  or  otherwise  obviating  or 
avoiding  tho  objections.  Any  issnes  of  fact  tbus  raised,  in- 
solving — 

1.  The  competency  of  the  decedent  to  make  a  last  will  and 
testament. 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execution 
of  the  will  from  duress,  menace,  fraud  or  undue  influence. 

3.  The  dne  cxerntiou  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnenses  ;  or, 

4.  Any  other  questions  substantially  aifecting  the  validity  of 
the  will — 

Must,  on  request  of  either  party  in  writing,  (filed  three  days 
prior  to  the  day  set  for  the  hearing)  be  tried  by  a  jury.  If  no 
jury  is  demanded,  the  court  must  try  and  determine  the  issues 


r 
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joined.    On  the  trial,  the  contestant  is  plaintiff  and  the  petitioner 
is  defendant. 

Stat.  1867-8, 628,  read :  "  If  any  person  appear  and  contest  the  will,  he 
shall  file  a  statement,  in  wilting,  of  the  grounds  of  bis  [or  her]  opposi- 
tion. When  any  iS8ue  or  issues  of  foot  siiall  be  Joined  in  the  probate 
courts,  rcspecUiig  the  competency  of  the  deceased  lo  malte  a  last  will  and 
testament,  or  respecting  the  exccutlun  by  the  deceased  of  such  last  will 
and  testament  under  restraint  or  undue  influence  or  fhiudulcnt  represen- 
tation, or  for  any  other  cause  affecting  the  validity  of  such  will,  such 
Issue  or  i]S!«ucs  f  hall,  at  the  request  in  writing  of  either  of  the  parties  in- 
terested, [be  tried  by  a  jury,  to  be  impanneled  bv  the  probate  court,  as 
hereinafter  provided ;  and  if  a  Jury  tiial  be  not  demandeil,  as  in  this  sec- 
tion provided,  the  said  issues  shall  be  tried  and  determined  by  tlie  probate 
court.  Wticii  a  jury  trial  shall  be  demanded,  a  re^iuest  in  writing  there- 
for shall  be  hied  with  the  clerk  of  the  probate  court  at  least  three  days 
before  the  daj-  set  for  the  trial  of  the  issues  In  the  probate  court.  Issue 
shall  be  deemed  joined  by  the  filing  of  the  grounds  of  opposition,  as  afore, 
said,  with  the  clerk  of  the  probate  court.  Such-  issue  or  {hsucs  of  fhct 
shall  be  made  up  and  tried  m  the  same  manner  as  Is  or  may  he  provided 
by  law  for  the  trial  of  issues  of  foct  in  other  cases;  and  upon  determina- 
tion of  such  issue  or  Issues  of  fact,  the  jury  trying  the  same  shall  render 
a  special  verdict  thereon.  And  whenever  a  trial  by  jury  of  any  issue  of 
fact  joined  in  the  probate  court  in  the  manner  provided  In  this  act,  shall 
be  demanded  in  writing,  as  in  this  section  provided,  it  shall  be  the  duty  of 
the  probate  court  to  cause  to  be  summoned  and  impanneled  a  jury  for  the 
trial  of  such  issue  or  issues  of  fact  Such  jury  shall  be  summoned  and 
Impanneled  by  the  probate  court  in  the  same  manner  as  Is  provided  for 
by  law  for  summouiug  and  impanneling  trial  juries  in  tlio  county  courts 
ofthis  state  for  tile  trial  of  civil  actions,  for  the  trial  of  such  issues  or 
Issue  of  f£ftt,  and  at  such  time  as  the  court  shal  direct.  The  trial  shall  be 
had  as  In  other  civil  cases ;  and  noon  determining  such  issue  or  issues  of 
fact,  the  jury  trying  the  same  shall  render  a  special  verdict  upon  each  of 
the  issues  submitted  to  them ;  and  the  probate  court  shall  proceed  to  ad- 
,  rait  said  will  to  probate,  or  nut.accordmg  to  the  facts  found  and  the  law: 
ami  a  new  trial  may  bo  had,  and  also  appeal  taken  from  suoh  trial,  verdict 
and  judgment,  as  in  other  civil  caHes ;  and  the  act  regulating  proceedings 
in  civil  cases  in  the  courts  of  justice  in  this  state,  when  not  inconsistent 
with  or  repugnant  to  the  provisions  ofthis  act,  shall  be  applicable  to  and 
govern  the  practice  on  trials  of  issue  of  fact  by  jury  In  the  probate  court, 
proTided  for  In  this  act.]*' 

Stat  1861, 630,  was  the  same  as  stat  1867,  substituting  for  the  words  In 
brackets,  tlie  following :  "certified  immediately  to  the  disfrict  court  of 
the  proper  county,  for  trial  by  jury,  otherwise  the  same  shall  be  tried  by 
the  probate  court.  Such  request  in  writing  shall  be  filed  at  least  three 
days  before  any  dav  set  for  the  trial  of  the  issue  in  the  probate  court. 
Issua  shall  be  deemed  joined  by  the  filing  of  the  grounds  or  opposition  as 
aforesaid,  with  the  clerk  of  the  probate  court.  Such  issue,  or  ii«8ues,  of 
fifcct,  shall  be  made  up  and  tried  in  the  same  manner  as  is,  or  may  be,  pro- 
vided by  law  for  the  trial  of  issues  of  fact  in  other  cases.  Upon  detenuin- 
atlon  of  such  issue,  or  issues,  of  fkct.  the  jury  trying  the  same  shall  render 
a  special  verdict  thereon,  and  the  finding  of  the  jury  sliali  be  certified  bv 
the  district  court  to  the  probate  court,  whereupon  the  probate  court  shall 
proceed  to  sdrait  said  will  to  probate,  or  not,  according  to  the  facts  found 
and  the  law.** 

Stat.  1855, 132,  was  same  as  stat  1861,  omitting  the  words,  "  in  writing  *' 
after  "  request** ;  also  substituting,  "  or  may,  by  consent  of  the  parties,*' 
for  the  words,  **  otherwise  the  same  shall." 

Stat.  1851, 450,  read:  *'If  any  person  appears  and  contests  a  will,  ho 
shall  flic  a  statement  of  the  grounds  of  his  opposition.*' 

^  1313*     (§  2U.)     When  a  jary  is  demanded,  the  probate 
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court  mnet  sammons  and  impannel  a  jary  to  try  the  case,  in  the 
manner  provided  for  eummoning  and  impauneling  trial  juries  eq 
courts  of  record,  and  the  trial  mast  be  conducted  in  accordance 
with  the  provisions  of  part  two,  title  eight,  chapter  four  of  this 
code.  A  trial  by  the  court  must  be  conducted  as  provided  in 
part  two,  title  eight,  chapter  five  of  this  code. 
Vide  §  1312  and  note.    31  Cal.  687;  35  Cal.  510 

^  1314.  (§  20.)  The  jury,  after  hearing  the  case,  mast  re- 
turn a  special  verdict  upon  the  issues  submitted  to  them  by  the 
court ;  upon  which  the  judgment  of  the  court  must  be  rendered, 
either  admitting  the  will  to  probate  or  rejecting  it.  In  either 
case,  the  proofs)  of  the  subscribing  witnesses  must  be  reduced  to 
writing.  If  the  will  is  admitted  to  probate,  the  judgment,  will 
and  proofs  tnust  be  recorded. 

Vide  §  1312  and  note.    Also  §  1313. 

§  23,  Stat.  1851.  450,  read :  "  The  testimony  of  each  witness  shall  be 
reduced  to  writinjr,  and  sij^ned  by  him,  and  shall  be  deemed  good  evi- 
dence in  any  subsequent  contests  concerning  the  validity  of  the  will,  or 
the  sntiiciency  uf  tiie  proof  thereof,  if  tiie  witness  be  dead,  or  has  perma- 
nently removed  from  this  State." 

5  Cal.  432;  10  Cal.  500;  22  Gai.  70. 

$  1315.  ($$  21 ,  22.)  If  the  will  is  contested,  all  the  subscrib- 
ing witueeses  who  are  present  in  the  county,  and  who  are  of 
sound  mind,  must  be  produced  and  examined,  and  the  death, 
absence  or  insanity  of  any  of  them  must  be  satisfactorily  shown 
to  the  court.  If  none  of  the  subscribiug  witnesses  reside  in  the 
county  at  the  time  appointed  for  proving  the  will,  the  court  may 
admit  the  testimony  of  other  witnesses  to  prove  the  sanity  of 
the  testator  and  the  execution  of  the  will ;  and  as  evidence  of 
the  execution  it  may  admit  proof  of  the  handwriting  of  the 
testator  and  of  the  subscribiug  witnesses,  or  any  of  them. 

10  Cal.  478. 

^  1316.     ($  23.)     The  testimony  of  each  witness,  reduced  to 
writing  and  signed  by  him,  shall  be  good  evidence  in  any  sabse- 
qnent  contests  concerning  the  validity  of  the  will,  or  the  suffi- 
ciency of  the  proof  thereof,  if  the  witness  be  dead,  or  has  perma 
nentiy  removed  from  this  state. 

Vide  note  to  §  1314. 
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^  1317*  ($  04.)  If  the  coart  is  satisfied,  upon  the  proof 
taken  or  from  the  facts  foand  by  the  jury,  that  the  will  was  daly 
executed,  and  that  the  testator  at  the  time  of  its  execution  was 
of  sonnd  and  disposing  mind,  and  not  acting  under  duretSt 
menace,  fraud  or  undue  injluenoey  a  certificate  of  the  proof  and 
the  factfi  founi,  signed  by  the  probate  judge  and  attested  by  the 
seal  of  the  court,  must  be  attached  to  the  will. 

Stat.  1855,  132,  substituted  the  words,  "  restraint,  undue  influence  or 
ftandulent.  ii)isr<> presentation/'  for  italicized  words. 

Stat.  1851,  450.  omitted  from  stat.  1855,  the  words:  *'or  flrom  the 
facts  found  by  the  Jury." 

22  Cal.  69. 

^  1318.  ($  25.)  The  will  and  a  certificate  of  the  proof 
thereof,  together  with  all  the  testimony  taken,  must  be  filed  by 
the  clerk,  and  recorded  by  him  in  a  book  to  be  provided  for  the 
purpose. 

22  Cal.  69. 
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ARTICLE  III. 

PROBATE   OF   FOREIGN  WILLS. 

Sbctiok  1322.    Wills  proved  in  other  states  to  ^Be  recorded,  when 

and  where. 

1323.  Proceedings  on  the  production  of  a  foreign  will. 

1324.  Hearing  proofs  of  probate  of  foreign  will. 

^  13J32.  (5  27.)  Every  will  duly  proved  and  allowed  in  any 
other  of  the  United  States,  or  in  any  foreign  country  or  state, 
may  be  allowed  and  recorded  in  the  probate  court  of  any  county 
in  which  the  testator  shall  have  left  any  estate. 

Stat.  1863, 37.  was  the  snme  as  stat.  1861,  substituting  the  words,  "  in 
any  State,  Territory  or  District,"  for  "  in  any  otlier." 

Stat.  1851,  451,  was  tlie  same  as  §  13i2.  adding  the  words,  *'  provided, 
it  has  been  executed  in  conformity  with  the  laws  of  this  State.  - 

^  1323.  ((  28.)  Wben  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the  executor, 
or  by  any  other  person  interested  in  the  will,  with  a  petition  for 
letters,  the  same  must  be  filed,  and  the  court  or  judge  must  ap- 
point a  time  for  the  bearing ;  notice  whereof  must  be  given  as 
hereinbefore  provided  for  an  original  petition  for  the  probate  of 

a  will. 

Stat  1863-4,  367,  substituted  the  words,  **  to  whom  letters  of  Admin- 
istration, with  the  will  annexed,  might  be  granted,"  for  *'  interested 
In  the  will." 

Stat.  185i.  451,  is  substantially  the  same  as  S  1323,  omitting  the  words, 
"  with  a  petition  for  letters,  the  same  must  be  filed,"  which  were  added 
by  Stat  1861.630. 

39  Cal.  554. 

^  1324.     ($  29. )     If  on  tbe  hearing,  it  appears  npon  the  face  of 

the  record  that  the  will  has  been  proved,  allowed  and  admitted  to 

probate  in  uiy  other  of  the  United  States,  or  in  any  foreign 

country,  and  that  it  was  executed  according  to  the  law  of  the 

place  in  which  the  same  was  made,  or  in  which  the  testator  was 

at  the  time  domiciled,  or  in  conformity  with  the  laws  of  this 

state,  it  mnst  be  admitted  to  probate  and  have  the  same  force 

and  effect  as  a  will  first  admitted  to  probate  in  this  state,  and 

letters  testamentary  or  of  administration  issued  thereon. 

Stat  1863-4.  368 :  "  §  29.  If,  on  the  hearing.  It  shall  appear  to  the 
Court  that  the  instrument  ought  to  be  allowed  as  the  will  of  tiio 
deceased,  the  authenticated  copy  shall  be  admitted  to  probate  and 
recorded  the  same  as  in  case  of  other  wills,  and  the  will  shaU  have  the 
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same  fbrce  and  effect  as  If  It  had  been  originally  proved  and  allowed  in 
the  same  Court.  [It  shall  be  snlBcient  if  it  shall  appear  flrom  the  copies 
referred  to  in  the  preceding  section  that  the  will  was  exeunted  in  con- 
formity with  the  laws  of  this  State,  and  was  proved  and  allowed  in 
conformity  with  the  laws  of  the  State/ferritory,  district,  foreign  country 
or  State  where  the  same  was  preyed  and  aUowed,  and  that  the  same 
was  proved  and  allowed  in  conformity  with  the  laws  last  referred  to; 
the  copy  of  the  order,  decree,  Judgment,  or  certificate  of  the  Court  or 
ofacer  having  Jnris<liction  ot  the  subject  matter,  daly  authenticated, 
showing  that  the  will  has  been  proved  and  allowed,  shall  be  prima  facie 
evidence,  and  also  prima  facie  evidence  of  the  death  of  the  testator; 
but  nothing  herein  shall  bo  so  construed  as  to  exclude  any  other  legal 
evidence.  3" 
Stat.  1861,630.  same  as  1863-4,  omitting  thereflrom  the  words  in  brackets. 

Stat.  1851, 451,  read :  "  S  29.  If  on  the  hearing  It  shall  appear  to  the 
Court  that  tlie  instrument  ought  to  be  allowed  as  the  will  of  the  de- 
ceased, a  copy  shall  be  filed  and  recorded,  and  the  will  shall  have  the 
same  force  and  effect  as  If  it  had  been  orlghudly  proved  and  allowed  in 
the  same  Court.^* 
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ARTICLE  IV. 

CONTESTING  WILL   AFTER  PROBATE. 

8XCTI0N 1827.    The  probate  may  be  oontested  within  one  year. 
1328.    Citation  to  be  issued  to  parties  interested. 
1829.    The  hearing  had  on  proof  of  senrice. 
1880.    Petitions  to  revoke  probate  of  wiJl  tried  by  Jury  or 
court.    Judgment,  what. 

1831.  On  revocation  of  probate,  powers  of  executor,  etc., 

cease,  but  not  liable  for  acts  in  good  faith. 

1832.  Costs  and  expenses,  by  whom  paid. 

1333.    Probate,  when  conclusive.    One  year  after  removal 
of  disability  given  to  infants  and  others. 

^  13^7.  (§  30.)  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year  after 
such  probate,  contest  the  same  or  the  validity  of  the  will.  For 
tiiat  purpose  he  must  file  in  the  court  in  which  the  will  was 
proved,  a  petition  in  writing,  containing  his  allegations  against 
the  validity  of  the  will  or  against  the  sufficiency  of  the  proof, 
and  praying  that  the  probate  may  be  reyoked. 

20  CaL  271 

$  13^8.  ($  81.)  Upon  the  filing  of  the  petition  a  citation 
must  be  issued  to  the  executors  of  the  will,  or  to  the  administra* 
tors  with  the  will  annexed,  and  to  all  the  legatees  mentioned  in 
the  will,  i-esiding  in  the  state ;  or  to  their  guardians,  if  any  of 
them  are  minors;  or  their  personal  representatives,  if  any  of  them 
are  dead ;  requiring  them  to  appear  before  the  court  on  some 
day  of  a  regular  term  therein  specified,  to  show  cause  why  the 
probate  of  the  will  should  not  be  revoked. 

14  Cal.  103. 

^  13a9»     (^  32.)    At  the  time  appointed  for  showing  cause, 
or  at  any  time  to  which  the  bearing  is  postponed,  personal  ser- 
vice of  the  citations  having  been  made  upon  any  persons  named 
therein,  the  court  must  proceed  to  try  the  issues  of  fact  joined  in 
the  same  manner  as  in  an  original  contest  of  a  will, 

Stat  IS'^l,  451,  substituted  for  the  italicized  words  the  words,  "  pro- 
ceed to  lirar  tbc  proofs  of  the  parties.  If  any  devisees  or  legatees 
named  in  the  will  Hball  be  minors,  and  have  no  guardians,  the  court  shall 
appoint  some  attorney  to  represent  them.** 
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^  1330.  ($  33k)  In  aH  cases  of  petitions  to  reyoke  the  pro- 
bate of  n  'wiiJ,  wherein  the  original  probate  was  granted  withont 
a  contest,  on  written  demand  of  either  party,  tiled  three  days 
prior  to  the  bearing,  a  trial  by  jnry  mnst  be  had  as  in  cases  of 
the  contest  of  an  original  petition  to  admit  a  will  to  probate.  If, 
npon  hearing  the  proofs  of  the  parties,  the  jury  shall  find,  or  if 
no  jury  is  bad,  the  coart  shall  decide,  that  the  wiU  is  for  any 
reason  invalid,  or  that  it  is  not  sufficiently  proved  to  be  the  last 
will  of  the  testator,  the  probate  mnst  be  annulled  and  revoked. 

Stat 
the 
Talk 
testator,  tbo  probate  shall  be  amended  and  revoked." 

^  1331.  (^  34.)  Upon  the  revocation  being  made,  tne  pow- 
ers of  the  exGcator  or  administrator  with  tiie  will  annexed  mnst 
cease  ;*bnt  sach  executor  or  administrator  shall  not  bo  liable  for 
any  act  done  in  good  faith  previous  to  the  revocation. 

^  i839,  (§  35.)  The  fees  and  expenses  mnst  be  paid  by  the 
party  contesting  the  validity  or  probate  of  the  will,  if  the  will 
in  probate  is  confirmed.  If  the  probate  is  revoked,  the  costs 
must  be  paid  by  the  party  who  resisted  the  revocation,  or  out  of 
the  property  of  the  decedent,  as  the  court  directs. 

Stat  1851.  452,  provided  that  in  case  of  revocation  the  expenses  he 
paid  oat  of  tlio  property  of  deceased. 
Stat.  1861,  630,  was  the  same  in  substance  as  H  1332.    la  Cal.  390. 

^  1338.  (§  36.)  If  no  person,  within  one  year  after  the 
probate  of  a  will,  contests  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  eonclusive ;  saving  to  infants,  married 
women  and  persons  of  onsound  mind,  a  like  period  of  one  year 
after  their  respective  disabilitiiea  are  removed. 

WCaL272. 

c  c. 
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ARTICLE    V 

PROBATE  OF  LOST  OR  DESTROYED  WILL. 

Sboxiov  183S.    Proof  of  lost  or  destroyed  will  to  \)e  taken. 
18S9.    Must  have  been  in  existence  at  time  of  death. 
1340.    To  be  certified ,  recorded  and  letters  thereon  granted . 
1841.    Court  to  restrain  injurious  acts  of  executors  or  ad- 
ministrators  during  proceedings  to  prove  lost  wfll. 

^  1388.  ($  37.)  Whenever  any  will  is  lost  or  destroyed, . 
the  probate  court  must  take  proof  of  the  execution  and  yalidity 
thereof  and  establish  the  same  ;  notice  to  all  persons  interested 
being  first  given,  as  prescribed  in  regard  to  proofs  of  wills  in 
other  cases.  All  the  testimony  given  must  be  reduced  to  wriUng 
and  signed  by  the  witnesses. 

$  1839.  ($  38.)  No  will  shall  be  proved  as  a  lost  or  des- 
troyed will,  unless  the  same  is  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator,  or  is  shown  to  have 
been  fraudulently  destroyed  in  the  lifetime  of  thetestator,  nor 
unless  its  provisions  are  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses. 

$  1340.  ($  39.)  When  a  lost  will  is  established,  the  pro- 
visions thereof  must  be  distinctly  stated  and  certified  by  the 
probate  judge,  under  his  hand  and  the  seal  of  his  oonrt,  and  the 
certificate,  together  with  the  testimony  upon  which  it  is  founded, 
must  healed  and  recorded  as  other  wills  axejiled  and  recorded, 
and  letters  testamentary  or  of  administration  with  the  will  an- 
nexed must  be  issued  thereon,  in  the  same  manner  as  upon  wills 
produced  and  duly  proved. 

^  1841.  ($  40.)  If,  before  or  during  the  pendency  of  an 
application  to  prove  a  lost  or  destroyed  will,  letters  of  adminis- 
tration are  granted  on  the  estate  of  the  testator,  or  letters  testa- 
mentary of  any  previous  will  of  the  testator  are  granted;  the 
court  may  restrain  the  administrators  or  executors  so  appointed 
from  any  acts  or  proceedings  which  would  be  injurious  to  the 
legatees  or  devisees  claiming  under  the  lost  or  destroyed  will. 
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ARTICLE    VI. 

THE  PROBATE  OF  NUNCUPATIYE  WILLS, 

SsonOH  IZH.    NancupatiTe  wills,  when-  and  how  'ftdmltted  to 

probate. 
1816.    Additional  requirements  in  probate  of  nnncnpatlTe 

wills. 
1816.    Contests  and  appointments  to  conform  to  provisions 

as  to  other  wills. 

^  1844.  Nancapative  wills  may  at  any  time,  within  six 
months  after  the  testamentary  words  are  spoken  by  the  decedent, 
be  admitted  to  probate,  on  petition  and  notice  as  provided  in 
article  one,  chapter  two,  of  this  title.  The  petition,  in  -addition 
to  thd  jarisdictional  facts,  most  allege  that  the  testamentary 
words  or  the  sabstance  thereof  were  reduced  to  writing  within 
thirty  days  after  they  were  spoken,  which  writing  most  accom- 
pany the  petition. 

F?<lenoteto  8134A.    lCal.488» 

^  1345.  The  probate  conrt  most*  not  receive  or  entertain  a 
petition  for  the  probate  of  a  nancapative  will  antil  the  lapse  of 
foarteen  days  from  the  death  of  the  testator,  nor  mast  soch  pe- 
tition at  any  time  be  acted  on  unless  the  testamentary  words  are, 
or  their  sabstance  is,  reduced  to  writing  and  iiled  with  the  pe- 
tition, nor  until  the  surviving  husband  or  wife,  (if  any)  and  all 
other  persons  resident  in  the  state  or  county,  interested  in  the 
estate  are  notified  as  hereinbefore  provided. 

Vide  note  to  8  1846. 

^  1346.  Contests  of  the  probate  of  nuncupative  wills  and 
appointments  of  executors  and  administrators  of  the  estate  de- 
vised thereby,  must  be  had,  conducted  and  made  as  hereinbefore 
provided  in  cases  of  the  probate  of  written  wills. 

Stat  1860,  m,  §8  7,8,9,  read;    "8  7.  No  nuncupative  will  shall  be 

good  -vrhen  the  estate  bequeathed  exceeds  the  value  of  five  hundred  dol- 
ors, nor,  unless  the  same  be  proved  by  two  witnesses,  who  were  present 
at  the  making  thereof,  nor  unless  It  be  proved  that  the  testator,  at  the 
time  of  pronouncing  the  same,  did  bid  some  one  present  to  bear  witness 
that  SHch  was  his  will,  or  to  that  effect,  nor  unless  such  nuncupative  will 
was  made  at  the  time  of  the  last  sickness,  and  at  the  dwelUng-bonse  of 
the  deceased,  or  where  he  or  she  had  been  residing  for  the  space  of  ten 
days  or  more,  except  where  such  person  was  taken  sick  from  home,  and 
died  before  his  or  her  return.   Nothing  contained  herein  shall  prevent 
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any  soldier  beiiifir  in  actaal  service,  nor  mariner  being  on  ship-board, 
from  disposing  ot*  liia  wages  and  other  personal  estate  by  a  nuncupative 
will." 

§  8.  "  No  proof  sliall  be  received  of  any  nuncupative  will,  unless  it  be 
oflFered  witlvn  six  moutlis  after  speaking  the  testamentary  words,  nor  un- 
less the  woi'dh,  or  the  substance  thereof,  were  reduced  to  writing  within 
thirty  days  after  they  were  spoken. 

§  9.  "  No  probate  of  a]||'  nuncupative  will  shall  be  granted  for  four- 
teen days  after  the  death  uf  the  testator,  nor  shall  any  nuncupative  will 
be  at  any  timo  proved,  unless  the  testamentary  words,  or  the  substance 
thereof,  be  first  committed  to  writing,  and  process  be  issued  to  call  in'  the 
widow,  or  other  person  or  persons  Interested,  tp  contest  the  probate  oC 
sttdi  will,  if  they  think  proper." 
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CHAPTER    m. 

OP    EXECUTORS    AND    ADMINISTRATORS.     THEIR 

LETTERS,  BONDS,  REMOVALS  AND 

SUSPENSIONS. 

ABTXOLB.  I.  LBTTBBS  TBSTAMBBTABT  and  of  ADMIiriSTBATlOX, 
WITH  THB  WILL  JLSTSMXXD,  BOW  AND  TO  WHOM 
ISSUED. 

n.    Form  of  letters. 
ni.    Letters  of  admikistbatioit,  to  whom  Ain>  the 

ORDER  ly  which  THEY  ARE  ORA»TED. 

lY.    Petition  and  contest  for  letters,  and  action 

THEREON. 

y.    Revocation  of  letters  and  proceedings  thxbs* 

TI.  Oaths  and  Aonds  ov  ezbcutors  and  adminis- 
trators. 

Vn.  Special  adm inistbatobs  and  their  powebsako 
duties. 

Tm.   Wills  found  after  lbttebs  of  adminibtba- 

TION  ORANTBD. 

IX.   Disqualification  of  judges  and  tbansfebbof 

ADMINISTRATION. 

X.   Removals  and  suspensions  in  obrtain  oases. 


A.RTICLE'   L 

LETTERS  TESTAMENTART  AND  OF   ADMINISTRATION,  WITH  THE 
will   ANNEXED,  HOW   AND   TO   WHOM   ISSUED. 

Section  1849.    To  whom  letters  on  proved  will  to  issue. 

1350.  Who  are  incompetent  as  executors  or  administm* 

tors.    Letters  with  will  annex<&d  to  issue,  when. 

1351.  Interested  parties  may  file  objections. 

1852.    Unmarried   woman   executrix   or   administratrix 
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marrying^  ber  authority  ceases.  Married  women 
named  may  be  executrix  but  not  admiiUstratiijL. 

1868.    Executor  of  an  executor. 

1854.    Letters  of  administration  duranU  nUnore^staU^ 

1866.    Acts  ofa  portion  of  exieoutors  valid. 

186&,  Authority  of  administrators  with  will  annexed^ 
Letters,  how  issued. 

^  134:9.  (^  41.)  The  court  admitting  a  will  to  probate, 
after  the  same  is  proYed  and  allowed,  must  issue  letters  «thereon 
to  the  persons  named  therein  as  executors  who  are  competent  to 
discbarge  the  trust,  who  must  appear  and  qualify,  unless  (Sec- 
tion is  made  as  provided  in  section  thirteen  hundred  an/i^ft^-oneM. 

22  CaL  66 ;  34  Cal.  571.     Vvie  S  1969  and  notOt 

^  1350.  ($  42.)  No  person  is  competent  to  serve  «ft«zec9i 
tor  who,  at  the  time  the  will  is  admitt^  to  probate*. »..  - 

1.  Under  the  age  of  m^io^ity.  c^*^^*  ^^"H?   /  ^  ^ 

2.  Convicted  of  an  in&mons  crime.  /  ^    (^^ 

3.  Adjudged  by  the  court  incompetent  to  execute  the  datier 
of  the  trust  by  reason  of  drunkenness,  improTidence  or  want  o£ 
understanding  or  integrity. 

If  the  sole  executor,  or  all  the  execntora  are,  incompetent,  or 
renounce  or  fail  to  apply  for  letters,  or  to  appear  and  qualify, 
letters  of  administration  with  the  will  annexed  must  be  issued. 

Stat  1851, 453,  omitted  the  words,  *'  Integrity  " ;  "  or  shall  renounce,  or 
fallto  apply  for  letters,  or  to  appear  and  qualiqr,**  which  were  added  bj 
Stat.  1861, 631. 

23  Cal.  478;  25  Cal.  586;  32  Cal.  441 ;  36  Cal.  82. 

^  1851.  (^  43.)  Any  person  interested  in  a  will  maj  file 
objections  in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  objections 
must  be  heard  and  determined  by  the  court ;  a  petition  may,  at 
the  same  Ume,  be  filed  for  letters  of  administration  with  the  will 
annexed. 

Stat.  1851,  453,  omitted  the  last  clause,  (a  ^petttioD,  etc.)  which  was 
added  by  stat  1861,  63L 

Fide  S 1370  and  note. 

^  1359.  (^  44.)  When  an  unmarried  woman,  appointed  exepn- 
trix,  marries,  her  authority  is  extinguished.    When  a  married 


4d9  TESTAHEN^TAKT,  ETC  ^  lS5tf-185S 

woman  is  named  us  execatrix,  she  may  be  appointed  and  serrein 
every  respect  as  a  ferae  sole. 

Stat.  1851, 459,  omitted  the  last  seateneo,  which  was  added  by  atst. 
1861,  OL 

18  Cal.  20;  Chapmaa  «.  HoUister,  OcL  T.  187L 

^  1353.  (^  45.)  Xo  executor  of  an  execator  shall,  as  sach,  be 
aothorized  to  administer  on  the  estate  of  the  first  testator,  but  on 
the  death  of  the  sole  or  surviving  execator  of  any  last  will,  let- 
ters of  administration  with  the  will  annexed,  of  the  estate  of  the 
first  testator,  left  nnadmiuistered,  most  be  issued. 

^  1354.  (^  46.)  Where  a  person  absent  from  the  state,  or  a 
minor  is  named  execator — if  there  is  another  execator  who  accepts 
the  trost  and  qaalifies — the  latter  may  have  letters  testamentary 
and  administer  the  estate  ontil  the  retam  of  the  absentee  or  the 
majority  of  tiie  minor  who  may  then  be  admitted  as  joint  execa- 
tor. I^  there  is  no  other  execator,  letters  of  administration,  with 
the  will  annexed,  mast  be  granted ;  bat  the  coart  may,  in  its  discre- 
tion, revoke  them  on  the  retam  of  the  absent  execator  or  the  ar- 
rival of  the  minor  at  Uie  age  of  majority. 

Stat.  1851,453,  read:  ^  When  a  person  under  the  ai{e  of  twenty-one 
years  shall  be  named  executor,  letters  of  administradon,  with  the  will 


annexed,  shall  be  granted  daring  the  minority  of  the  executor,  vf'io  shall 
accept  the  trust  and  qualify,  in  wliich  case  the  executor,  wlio  shall  accept 
the  trust  and  qualify,  sliall  have  letters  testamentary,  and  shall  admin- 


ister the  estate  until  the  minor  shall  arrive  at  full  i^e,  when  he  may  be 
admitted  as  joint  executor/* 

^  1355.  (^  47.)  When  all  the  execntors  named  are  not  lip- 
pointed  by  the  court,  those  appointed  have  the  same  authority  to 
perform  all  acts  and  discharge  the  trust,  required  by  the  will,  as 
effectually  for  every  purpose  as  if  all  were  appointed  and  should 
act  together  ;  where  there  are  two  executors  or  administrators, 
the  act  of  one  alone  shall  be  effectual,  if  the  other  is  absent  from 
the  state,  or  laboring  under  any  legal  disability  from  serving,  or  if 
he  has  given  his  co-executor  or  co-administrator  authority  in 
writing,  to  act  for  both  ;  and  where  there  are  more  than  two  ex- 
ecutors or  administrators,  the  act  of  a  majority  is  valid. 

Stat  1861, 631.  substituted,  *'  under  seal  to  act  alone,  or,'*  for  "*  in  wilt- 
ing " ;  also.  '*  sufflcieat "  for  "valid." 

Stat  1851, 453,  omitted  aU  after  the  words,  **  should  Act  together  '*  4b 
fifth  line. 

24Cal.509;  29Cal.225. 
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^  1356.  ($^  48,  49.)  AdmiDisimtors  with  tbe  will  annexed 
have  the  same  anthority  over  the  eatatee  which  exeeators 
named  in  the  will  woold  have,  and  their  acts  are  as  effectoal  for 
all  parposes.  Their  letters  mnst  be  signed  by  the  clerk  of  the 
conrt,  and  bear  the  seal  thereof^ 

29Cal.fi09;  a2Gal.441. 
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ARTICI^  n 

FORM  OP  I.XTTB1IS, 

Saonosmo    Fom  of  letters  testamentary. 

1361     Fonaof  lettenof  admmlstnftktt'wlthtlwwm 

nexed- 
1982.    Fom  of  letten  of  adaiaistntioii 

^  1360.     (^  50.)     Letters  teflUmentarr  moat  be  anbatantially 

in  the  foUowing  form :    State  of  Califonua,  ooonty  of . 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 
annexed,  having  been  proved  and  recorded  iu  the  prolmte  coiiit 

of  the  ooontj  of ,  C.  D.,  who  is  name4  therein,  is  hereby 

appointed  execntor.    WitDeas,  G.  H.,  clerk  of  the  probate  court 

of  the  county  "Of ,  with  the  seal  of  the  coart  affixed,  the 

day  of ,  A-  D.,  18 —  (seal) .    By  order  of  Uie  court, 

G.  H.,  derkr 

§  1361.     ($  51.)    Letters  of  administiation  with  the  will  an- 
nexed mnat  be  subatantially  in  the  following  form :    Slate  of 

California,  county  of ,    The  last  will  of  A.  B.,  deceased, 

a  copy  of  which  is  hereto  annexed,  haying  been  proved  and 

recorded  in  the  probate  court  of  the  county  of ,  and  there 

being  no  executor  named  in  the  will,  (or  as  the  case  may  be) 
G.  D.  is  hereby  appointed  administrator  with  the  will  annexed. 

Witness,  (jfr.  H.,  derk  of  the  probate  court  of  the  county  of , 

with  the  seal  of  the  court  affixed,  the day  of ,  A.  D., 

18 —  (seal).    By  order  of  the  court,  G.  H.,  clerk. 

.  ^  1369.     ($  71.)     Letters  of  administration  must  be  signed 
by  the  clerk,  under  the  seal  of  the  court,  and  substantially  in  the 

following  form :  State  of  California,  county  of .  C.  D.  is 

hereby  appointed  administrator  of  the  estate  of  A.  B.,  deceased* 
(Seal.)    Witness,  G.  H.,  clerk  of  the  probate  court  of  the 

county  of ,  with  the  seal  thereof  affixed,  the day  of 

-,  A.  D,,  18—.    By  order  of  the  court,  G.  H.,  clerk. 


MA' 
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^BTICLE  ni. 

LETTERS  OF    ADMINISTRATION,  TO  WHOM  AND    TfiE  ORDER  IK 

WHICH  THEY  ARE  GRANTED. 

S«onoiria85.    Order  of  pewoDS  entitled  to  admlBistfflr.   Partner 

not  to  administer. 
ISea    Preference  ofpersonsequaUy  entitled. 
18S7.    In  discretion  of  court  to  appoint  administwtor, 

Tvlien 
1838.    When  minor  entitled,  who  appointed  administrator. 

1389.    Who  are  incompetent  to  act  as  administrators. 

*      *  -    ...     I  . — 

^  1365.    AdmiDistration  of  the  estate  of  a  person  dying 

^  intestate  must  be  granted  to  some  one  or  more  of  the  persons 

jyi  hereinafter   mentioned,  and   they  are  respectively  entitled 

gon,  thereto  in  the  following  order  : 

^ei  1*    ^^6  surviving  husband  or  wife,  or  some  competent  per- 

1  son  whom  he  or  she  may  request  to  have  appointed ; 

-^h'  3*    ^1^6  children ; 

<2  3.    The  father  or  mother ; 

4  4.    The  brothers  f-^?>^^^^-^,   /// 

5  5.    The  sisters ; 

6  6.    The  grand-children ; 

7  7.    The  next  of  kin  entitled  to  share  in  the  distribution  of 
este  tlie  estate ; 

8  8.    T«The  public  administrator^*; 
»  9.    WThe  creditors'*; 

1  10.    Any  person  legally  competent. 

I  If  the  decedent  was  a  member  of  a  partnership  at  th«  time 

his  of  his  decease,  the  surviving  partner  must  in  no  case  heap- 

adi  pointed  administrator  of  his  estate.     [Took  effect  March  31, 

S       1876. J 
api!  .  - 

creditors  in  the  order.  .,u>ii-i.i««  am 

Stat.  1881, 631,  .a?ortea.be5«e„j«baiv|slon^^^^^ 
follows 


degree  

in  subdivision 


^^im.  m.  ™.  «.n.e  »  .t.t.,.ie6W ;  excpt  it  te«l  lu  »b«vWon  L 

may  request  to  have  appointed. 
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Sfat  1851, 454,  omitted  all  after  snbdi vision  10;  also  placed  public 
ministrator  before  creditors  in  tlie  order. 

5Cal.64:  7  Cat.  230:  IlCifl.I28;  16  Cal.  164.367;  23  Cal.478;  25  CaT^ 
515, 587;  34  Cal.  468;  35  Gal.  644. 

(  1366.  (§  53.)  Of  several  persons  claiming  and  equally  en-- 
titled  to  administer,  males  mast  be  preferred  to  females^  audi 
relatives  of  the  whole  to  those  of  the  half  blood. 

(  136T.     ($54.)     When  there  are  several  persons  e^allj 
entitled  to  the  administration,  the  court  may  grant  letters  to  one* 
or  more  of  them  ;  and  when  a  creditor  is  claiming  letters,  the 
court  may,  in  its  discretion,  at  the  request  of  anoiiner  creditor, 
grant  letters  to  any  other  person  legally  competent. 

Stat  1863-4, 368,  Inserted  the  words,  "in  its  discretion'*  between  "may*  ^ 
and  "  crant,"  iu  second  line. 

Stat.  1851. 454,  omitted  last  clause  beginning  with  the  words,  '*and< 
when  a  creditor." 

^  1308.     ($  57.)     If  any  person  entitled  to  administration  is 
a  minor,  letters  must  be  granted  to  his  or  her  guardian,  or  any 
other  person  entitled  to  letters  of  administration,  in  the  discretion . 
of  the  court. 

Stat.  1851, 454,  omitted  the  last  clause  beginning  with  Ufe  words,  **  or  - 
any  other  person,'*  which  was  added  by  stat  1869-70,.  637. 

^  1^69.  ($  55.)  No  person  is  competent  to  serve  as  admin- 
istrator or  administratrix,  who,  when  appointed  is 

1.  Under  the  age  of  majority.     t^^^T^T^t  ^^  ?    /V^ 

2.  Convicted  of  an  infamous  crime.  '  -^ 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties 

of  the  trust  by  reason  of  drunkenness,  improvidence  or  want  of 

understanding  or  integrity. 

Stat.  1861, 632,  read :  **  No  person  sh%]l  be  entitled  to  letters  of  admin- 
istration,** instead  of,  "  Ko  person  is  competent  to  serre  as  administrator' 
or  administratrix.** 

Stat  1851, 454,  same  as  1861,  omitting  the  word."  integrity.** 

Vide  §  1350  and  note. 

^  1370.     ($56.)     A  married  womaa  must  not  be  appointee* 
administratrix.    When  an  unmarried  woman  appointed  admih-- 
istratrix  marries,  her  authority  is  extinguished. 

Amendment  approved  February  13, 1873. — [$'56.  Wlien  any. 
unmarried  woman  who  shall  have  been  appointediidministratrix, 
shall  marry,  her  marriage  shall  extinguish  her  authority  tA  such 
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•adminisfcratrix.    Adminirtration  shall  not  be  gianted  to  a  manied 

'Woman.] 

Stat.  I865-«,  TBS,  snbstantially  Ibe  same. 

Stat.  1851, 454,  omltled  tho  first  sentence. 

Stat.  1869-70,  (i96,  was  as  foU»ws :  '*  When  any  nnmanied  wonuui  wlio 
•shall  have  been  appointed  adminlstrtrlx  shall  marry,  her  marriage  shall 
extlnfuish  her  aathority.  Adninlstration  shall  not  be  granted  to  a 
tlorj  at  the  request  of  a  married  woman/* 

Vide  %  1382. 


ABTICIiE  IV. 

PETITION  POB  I.ETTEBS  AND  ACTIOIF  THEREON.. 

fBEOTMN  1871.  AppUeations,  how  made. 

1872.  When  granted. 

1878.  Notice  of  applieation. 

1874.  Contesting  applieations. 

1875.  Hearing  of  applieation. 

1876.  Eyidenoe  of  notice. 

1877.  Grant  to  any  applicant.  , 

lS78u    What  proo&  most  be  made  before  granting  letters 

of  administration. 
18W.    Letters  may  be  granted  to  others  than  those  entitled. 

^  1371.  (^  58.)  Petitions  for  letters  of  administration  most 
'be  in  writing,  signed  by  the  applicant  or  his  counsel,  and  filed 
-ftith  the  clerk  of  the  comt,  stating  the  facts  essential  to  give  the 
•court  jurisdiction  of  the  case,  and  when  known  to  the  applicant, 
he  mast  state  the  names,  ages  and  residence  of  the  heirs  of  the 
decedent,  and  the  valoe  and  character  of  the  property.  If  the 
jorisdictlonal  fkets  existed,  bat  are  not  fully  set  forth  .in  (he  pe- 
tition, and  are  afterwards  proyed  in  the  coarse  of  administration, 
the  decree  or  order  of  administration  and  subseqnent  proceed* 
iriigs  are  not  void  on  aooonnt  of  snch  want  of  jnrisdiotiooal  aver- 
ments. 

Stat.  1861, 454,  omitted  all  after  the  words,  **  Jariadlction  of  the  ease," 
which  was  added  by  stat.  1861, 632. 

7  Cal.  231;  17  Cal.  337;  19  Gal.  188;  88  C^  186;  »  CaL Ml ;  M  Cat.  MB: 
3»  Cal.  82. 


\ 


445  AVD  ACTioK  TBKBXon;         ^  1979^9VT 

^  ISVS.  (f  59.)  liBlten  of  admioMtntioii  may  be  granted 
at  a  regular  term  of  the  eourt,  or  at  a  special  term  app<MUted  by 
Use  jodge  for  the  hearing  of  the  applicatkML 

Stat.  1»1, 4M,  read:  " shidl oolj,"  instead  of  "maj.*' 

f  1373.  {§  60.)  When  a  petition,  prajing  for  letters  of  ad- 
ministration, is  filed,  the  clerk  mast  give  notioe  thereof  by 
causing  notices  to  be  posted  in  at  least  three  pablic  places  in  the 
connty,  one  of  which  most  be  at  the  place  where  the  coort  is 
held,  containing  the  name  of  the  decedent,  the  name  of  the  appli- 
cant and  the  term  of  the  eoart  at  which  the  application  will  be 
beard.  Snch  notice  most  be  given  at  least  ten  days  before  the 
hearing. 

^  1374»    (^  61.)    Any  person  Interested  may  contest  the  peti> 

taon,  by  filing  written  opposition  thereto,  on  the  ground  of  the 

incompetency  of  the  applicant,  or  may  assert  his  own  rights  to 

p^the  administration  and  pray  that  letters  be  issned  to  himself.    In 

,  '^  the  latter  case  ike  contestant  must^le  the  petition  and  give  the 

'  .  notice  required  for  an  original  petition,  and  ike  court  must  hear 

^the  two  petitions  together. 

*^     Stat  I86I.  €^  sabstituted  for  the  words  In  Italics,  the  words,  "  aftct 
^  luoper  petition  filed,  and  due  notioe  given.*' 

SUL  1851.455,  omitted  itsUciaed  words. 


^  1375.  (§  62.)  On  the  hearing,  it  being  first  proved  that 
notice  hns  beenjfiven  as  herein  required,  the  conrt  most  hear 
the  aUeg:ittonB  and  proofs  of  the  parties,  and  order  the  iasning  of 
letters  of  administration  to  the  party  best  entitled  thereto. 

Stat.  1851, 455. read:  "according  to  law/*  instead  of  '*rs  bcrvln  re- 
qnlred  " :  also,  **  as  the  case  may  rcqalre,''  Instead  of,  '*  to  Uio  party  best 
eaaUcd  thereto." 

7Cal.237;  34Cal.  468. 

^  1376.  (^  63.)  An  entry  in  the  minutes  of  the  conrt,  thai 
the  reqnired  proof  was  made  and  notice  given,  shall  be  conclo- 
sive  evidence  of  the  fact  of  snch  notice. 

Stat  1851, 45S,  hisertod  "  had  been,"  between  "  notice  "  and  ''given  " ; 
also,  *'  according  to  law,"  between  "  given  "  and  '*  sbalL" 

7  Cal.  237. 

^  1377.     (^  64.)     Letters  of  administration  must  oe  granted 
to  any  applicant,  though  it  appears  that  there  are  other  persons 
C.  G.  P.— S9 
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haying  better  rights  to  the  admiDistratfon,  when  snch  persona 
fail  to  appear  and  claim  the  iasaing  of  letters  to  themselves. 
16  Gal.  165. 

f  1378.  ($65.)  Before  lettersofadministration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have  died  intes- 
tate, the  fact  of  his  dying  intestate  most  be  proved  by  the  test!* 
mony  of  the  applicant  or  other 9^  and  the  conrt  may  also  examine 
any  other  person  concerning  the  time,  place  and  manner  of  his 
death,  the  place  of  his  residence  at  the  time,  the  valne  and 
character  of  his  property,  and  whether  or  not  the  decedent  left 
any  will,  and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Stat.  1861. 632.  inserted  the  words, "  of  his  death/*  after  "  residenee 
at  the  time.** 

Stat.  1851, 455,  read :  '*  oath,*'  instead  of  "  testimony '' :  also,  omitted 
the  words,  "  the  place  of  his  residence  at  the  time,  the  value  and  char- 
acter of  his  property. "  ^ 

7  Cal,  237. 

$  1379.     ($  66.)    Administration  may  be  granted  to  one  or 

more  competent  persons,  althongh  not  entitled  to  the  same,  at 

the  written  req[aest  of  the  person  entitled,  filed  in  the  court. 

When  the  person  entitled  is  a  non-resident  of  the  state,  affidavits' 

or  depositions,  taken  ex  parte  before  any  officer  authorized  by^^ 

the  laws  of  this  state  to  take  acknowledgments  and  administer^ 

oaths  out  of  this  state,  may  be  received  as  primary  evidence  of  ^^ 

the  identity  of  the  paity,  if  free  from  suspicion,  and  the  fkct  is' 

established  to  the  satisfaction  of  the  court,  ^f^yt^  \  7«-^    //  ^"^ 

Stat.  1861, 633,  substantlallv  the  same,  reading,  ^  prima  facie  ^*  for 
^'primary  '* ;  also, Inserting  '^reasonable *'  before  "anspicion.'* 

Stat.  1851. 455,  omitted  all  after  the  words  "filed  in  the  conrt** ;  also,  in- 
serted after  ^'  entitled,**  the  words,  '*  to  be  Joined  with  such  person.** 

16  Cal.  164 ;  25  Cal.  086 ;  28  Cal.  186. 


44/  BEYOCATION  OP  LBTTKR8.     ^  1383-1385 

ABTIOLE  V. 

BXTOCATIOK  OF   LKTTBRS   AND   PROCKKDINGS  THXRSPOR. 

BwanoK  1883.  Qerocmtlon  of  letters  oradministration. 

19)4.  When  petition  Aled,  citation  to  issae. 

1885.  Hearing  of  petition  for  rcv^ocation. 

1886.  Trior  rights  of  relatives  entitles  them  to  revoke 

prior  letters. 

^  1383.  (^  67.)  When  letters  of  administration  have  been 
granted  to  any  person  other  than  the  sarviving  hosband  or  wife, 
child,  fiitber,  mother,  brother  or  si^r  of  the  intestate,  any  one 
of  them  may  obtain  the  revocation  of  the  letters  and  be  entitled 
to  the  administration,  by  presenting  to  the  probate  court  a  peti- 
tion praying  the  revocation,  and  that  letters  of  administration 
maj  be  issned  to  him. 

fltet  U89-T0, 400,  added  the  words.  "*  or  her.** 

Stat.  I8S1, 4M,  added  the  words,  *"  or  her  '* ;  bat  omitted  the  words,  *'or 
sister.** 

15  CcL  220;  16  CaL  16»;  23  CaL  418;  25  CaL  586;  Chapman  «.  Hollister, 
Oet.  T.,  107L 

^  1384i.     (^  G8.)    When  snch  petition  is  .filed,  the  clerk  most 
a  citalion  to  the  administrator  to  appear  and  answer  the 
on  some  day  of  a  regular  term  of  the  court,  or  a  special 
term  ^pointed  by  the  court  or  judge  for  the  hearing  thereof. 

Stat.  1861, «33,  m'orted  "that  may  be**  between  "term"  and  "ap- 
pointed '* ;  abo  read :  "  answer  the  petition,**  instead  of,  '*  answer  the 
•aaie.** 

Stat.  1851, 4-55.  omitted  the  words  "court  or*'  before  *'ju(lgc";  also 
raad:  **at  (lie  next  regular  term  of  the  court,**  instead  of,  *^  on  nome  day 
of  a  regulftr  tcma  of  the  court  ** :  also,  **  answer  the  petition,**  instead  of 
**  answer  the  same.** 

21  Cal.  4B. 

^  1385.  (^  69.)  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  most  proceed  to  hear 
the  allegatioiis  and  proofs  of  the  parties ;  and  if  the  ri^'ht  of  the 
applicant  is  established,  and  he  is  competent,  letters  of  adminis- 
tration most  be  gninted  to  him,  and  the  letters  of  the  former 
adnsDietrntor  revoked. 

Stat.  1851. 453,  substantially  the  same,  inserting  the  words,  -"  or  she,** 
after  "and  he.'* 

28  Cal.  478. 
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^  1386.  ($  70.)  The  sarviviDg  hnsband  or  ^ife,  vrhen  let- 
ters of  administration  have  been  granted  to  a  child,  father, 
brother  or  sister  of  the  intestate  ;  or  any  of  snch  relatives,  when 
letters  have  been  granted  to  any  other  of  them,  maj  assert  his 
prior  right,  and  obtain  letters  of  administration^  and  have  the 
letters  before  granted  revoked  in  the  manner  prescribed  in  the 

three  preceding  sections. 

Stat.  1869-70,  inserted  "  or  her  "  after  "his." 

Stat.  1851, 495,  omitted  the  words,  '*  or  sister  "«  but-Inserted  "  or  her  ** 
after  "  his." 


ARTICLE  VI. 

OATHS  AND  BOND  OF  £X£CUTORS  AND  ADMINISTRATORS,  ETC. 

SKonoH  1387.    Administrator  or  executor  to  take  oatb.    Letten 
and  bond  to  be  recorded. 
1388     Bond  of  administrators,  form  and  Nquirements  of. 
1388.    Additional  bonds  when  required. 

1390.  Conditions  of  bonds. 

1391.  Each,  or  more  than  one  administrator,  to  give 

separate  bonds. 

1892.  Several  recoveries  may  be  had  on  same  bond. 

1893.  Bonds,  and  Justification  of  sureties  on.    Must  be 

approved. 

1394.  Citation  and  requirements  of  Judge  on  deficient 

bond.    Additional  security. 

1395.  Right  ceases,  when. 

1398.    When  bond  may  be  dispensed  with. 
1397.    Petition  showing  failing  sureties  and  asking  Ibr 
further  bonds. 

1898.  Citation  to  executor,  etc. ,  to  show  cause  against  such 

application. 

1899.  Further  security  may  be  ordered. 
1400.    Neglecting  to  obey  order. 

1401     Suspending  powers  of  executor,  ete. 

1402.  Further  security  ordered  without  apjiUcBtion  -of 

party  in  interest. 

1403.  Release  of  sureties. 

1404.  New  sureties. 

1405.  Neglect  to  give  new  sureties  forfeits  letters. 

1406.  Application  to  be  determined  out  of  term  time. 


449  or  KXECUTOiis.  ^ 

f  13S7.  ,f  72.)  Before  letters  tef  Umentary  or  of  adminie- 
tratimi  are  iaaoed  to  the  execator  or  adminiatnitor,  he  muBt  teke 
«Dd  eobecribe  aa  oath  before  some  officer  aathorised  to  adimnia- 
ter  oatlaB,  that  be  will  perform,  according  to  law,  the  daUee  of 
executor  or  admiuiatrator,  which  oath  moat  be  attached  to  the 
letten.  AU  letters  (estamentary  and  of  administration  issaed  to, 
and  all  bonds  execoted  bj,  execntors  or  administrators,  with  the 
lAdaiYits  and  certificates  thereon,  most  be  forthwith  recorded  by 
llie  derk  of  the  coori  haying  jurisdiction  of  the  estates,  in  books 
to  be  kept  bj  him  in  his  office  for  that  purpose. 

Stat.  1»1, 45C  contained  the  words,  **  or  alllnnation  **  between  "  oath" 
and  **■  before  '* ;  alao  subatiUited  ^  berore  the  probate  jndge  or  clerk/*  for 
Che  wonbiw  **  before  some  officer  aatborized  to  administer  oaths  " ;  and 
tpxr^^t^A  afl  after  the  wonte,  **  of  execator  or  administrator/* 

Stat.  I8S1, 633,  same  as  klSST,  Inserting  same  words,  and  sabstitattng 
same  w«!xds  as  1851 ;  also  inserting  the  words,  '^  as  provided  for  in  thn 
act,**  between  '* thereon**  and  "most**;  also,  ** respectlTely  " between 
"estates'*  and  **in":  also,  *'a  book,**  for  ''books**;  and  adding  the 
words,  **and  the  said  records  and  duly  certified  copies  taken  therefrom, 
shall  hare  the  same  force  and  effect,  in  all  cases  whatsoever,  as  the  orig- 
ImmI  papers  would  hare.** 

Stat.  18B3,  U,  same  as  1861,  inserting  therein  the  words,  **  or  other  officer 
anUi-arized  to  admiiUster  oaths,*'  between  ** clerk"  and  ''that  he  will 
perfonB.** 

^  1388.  (^  73.)  Every  person  to  whom  letters  testamentary 
•r  of  administration  are  directed  to  issue,  must,  before  receiving 
them,  execute  a  bond  to  the  state  of  California,  with  two  or 
more  sufficient  sureties,  to  be  approved  by  the  probate  judge. 
In  form,  the  bond  must  be  joint  and  several,  and  the  penalty 
most  not  be  less  than  t?rioe  the  value  of  the  personal  property 
and  twice  the  probable  value  of  the  annual  rents,  profits  and  is- 
saes  of  (he  real  property  belonging  to  the  estate,  which  values 
most  be  ascertained  by  Uie  probate  jndge  by  examining  on  oath 
the  party  applying,  and  any  other  persons. 

Htat.  1851, 4S6,  same  down  to  word,  "  value,**  and  thereafter  sabstitatsd 
fbe  words, "  ot  the  estate,  which  valac  shall  be  ascertained  by  the  probate 
Judge,  by  ilie  examination,  on  oatli,  of  the  partv  applying,  and  of  any 
other  person  he  mav  think  proper  to  examine.  The  bond  shall  be  condi- 
tioned that  the  execator  or  administrator  shall  faithfully  execute  the  du- 
ties  of  the  trust  according  to  law.*' 

SUt.  18S2. 10.1,  inserted  in  1851,  the  words,  "  the  probate  judge  shaU  re- 
i|ttire  an  additional  bond  whenever  the  sale  of  any  real  estate  belonging 
to  aa  estate  is  ordered  by  him,"  betweai  "  proper  to  examine  "  and  "  the 
hond  ** :  also,  added  the  words.  "  he  sliali  also  require  bond  and  sufficient 
surety  for  the  annual  rents,  issues  and  profits,  of  all  real  estate  in  his 
chaise  aa  such  executor  or  administrator,  to  be  approved  by  the  orobate 
judge." 

Stat.  1863-4,  .toS,  was  same  aa  S13S8,  and  also  added  the  language  used 
in  «iS  138!),  139U  in/ra. 
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^  1389.  ($73.)  The  probate  judge  must  require  an  addi- 
tional bond  vvbeneyer  the  sale  of  auy  real  estate  belonging  to  an 
estate  is  ordered  by  him ;  bat  no  each  additional  bond  most  be 
required  when  it  satisfactorily  appears  to  the  court  that  the  pen- 
alty of  the  bond  given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof,  is  equal  to  twice  the  value  of  the  per- 
sonal property  remaining  in,  or  that  will  come  into,  the  posses- 
sion of  the  executor  or  administrator,  including  the  annual  rents, 
profits  and  issues  of  real  estate,  and  twice  the  probable  amount 
to  be  realized  on  the  sale  of  the  real  estate  ordered  to  be  sold. 

Ftde  g  1388  and  note.    34CaL4e8. 

^  1390.  ($  73.)  The  bond  must  be  conditioned  that  the  ex- 
ecntor  or  administrator  shall  faithfully  execute  the  duties  of  the 
trust  according  to  law. 

Vide  §  1388  and  note.   5  CaL  443 ;  28  Cal.  187 ;  87  Cal.  431. 

^  1391.  ($  74.)  When  two  or  more  persons  are  appointed 
executors  or  administrators,  the  probate  judge  must  require  and 
take  a  separate  bond  from  each  of  them* 

^  139».  ($  75.)  The  bond  shall  not  be  void  upon  the  first 
recovery,  but  may  be  sued  and  recovered  upon  from  time  to 
time,  by  any  person  aggrieved,  in  his  own  name,  until  the  whole 
penalty  is  exhausted 

^  1393.  ($  76.)  In  all  cases  where  bonds  or  undertakings 
are  required  to  be  given,  under  this  title,  the  sureties  must  jus- 
tify thereon  in  the  same  manner  and  in  like  amounts  as  required 
by  section  ten  hundred  and  fifty-seven  of  this  code,  and  the  cer- 
tificate tliereof  must  be  attached  to,  and  filed  and  recorded  with 
the  bond  or  undertaking.  All  such  bonds  and  undertakings 
must  be  approved  by  the  probate  judge  before  being  filed  or  re- 
corded. 

Stat  1851, 456,  read :  "  In  all  cases  wlicrc  bonds  are  required  by  this 
act,  iho.  9jrutic'8  must  justify  on  oath,  before  the  Judge  of  some  court  hav- 
ing a  seal,  to  iho  ctt'ect  that  they  arc  honaeholdcrs  or  iVecholdeni,  resident 
witlihi  till*,  state,  and  that  they  ore  worth  double  the  amount  fbr  wikiCt 
they  bcctimc  liable,  over  and  above  tlieir  debts;  such  jusiiheatlon  shall 
be  ni  writiiitf  certified  by  t)ie  judge  before  wliom  takeu,  and  artached  to 
and  filed  witit  (he  bond.  Whenever  the  penal  sum  of  the  bond  amounts 
to  mure  than  live  thousand  dollars,  sureties  may  be  allowed  to  become 
liable  fur  portionn  of  said  ]K-nal  sum,  making  in  tlic  ugg.-egate  at  least  two 
sureties  lor  the  whole  penal  sum,  or  for  each  portluu  ti>eroof.*' 
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Stat.  1855, 299, ^ame  as  1B51, Inserting  therein  the  words,  "or  clerk** 
after ** Judge*' wherever  It occnra;  also, sabstitating  "amumit  justified 
to  "  for  "uoublo  the  amount  for  which  tliey  become  liable  " ;  Inserting, 
alto,  "  and  liabitities  exclusive  of  property  exempt  fVom  execution."  be- 
tween "debts"  and  "such  justlflcation'^;  also,  "signefl  by  the  person 
JnstiQ'iog  and.**  between ■ 'Meriting  "  and  **  certified  " ;  also,  substituting 
^•two"  for  "five." 

Stat.  1861, 633,  same  as  1855,  omitting  words,  ''or  clerk/* 

Stat.  1863-4, 371,  same  as  1861,  substituting  the  words.  "  before  some  of- 
ficer authorized  to  administer  oaths,**  instead  of  "before  the  Judge  ot 
some  court  having  a  seal.** 

$  1394.  ($  76.)  Before  the  probate  judge  approves  any  bond 
required  under  tbis  title,  be  may  of  his  own  motion,  or  at  any 
time  after  the  approval  of  such  bond,  upon  the  motion  of  any 
person  interested  in  the  estate,  supported  by  affidavit  that  any 
one  or  all  of  such  sureties  are  not  worth  as  much  as  they  have 
justified  to,  order  a  citation  to  issue,  requiring  such  sureties  to 
appear  before  him,  at  a  certain  time  and  place,  to  testify  touch- 
ing their  property  and  its  value ;  and  the  judge  must,  at  the 
time  such  citation  is  issued,  cause  a  notice  to  be  issued  to  the 
executor  or  administrator,  requiring  his  appearance  at  the  return 
of  the  citation.  Upon  the  return  of  the  citation,  the  judge  may 
swear  the  sureties,  and  such  witnesses  as  may  be  produced, 
toncbing  the  property  of  such  sureties  and  its  value  ;  and  if  upon 
each  investigation  the  judge  is  satisfied  that  the  bond  is  insuffi- 
cient, he  may  require  sufficient  additional  security,  within  such 
time  as  may  be  reasonable,  not  less  than  five  days. 

Stat.  1895, 800,  S3. 

^  1395.  (^  76.)  If  sufficient  security  is  not  given  within 
the  time  fixed  by  the  judge's  order,  the  right  of  such  executor  or 
administrator  to  the  administration  ahail  cease,  and  the  person 
next  entitled  to  the  administration  on  the  estate,  who  will  execute 
a  aofficient  bond,  must  be  ap|K>inted  to  the  administration. 

8tat.l8S5,300,S4. 

^  1396.  (^  77.)  When  it  is  expressly  provided  in  the  will 
of  a  testator  that  no  bond  is  required  of  the  executor,  letters 
testamentary  may  issue  and  sales  of  real  estate  be  made  and 
confirmed  without  any  bond  being  given ;  but  an  executor  to 
irhom  letters  are  issued  without  bond  may  at  any  time  afterward- 
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(wbeu  it  appears  from  any  cause  neceasaiy  or  proper)  be  re- 
quired  to  file  a  bond,  as  in  other  cases. 

Stat.  1851. 456,  omitted  the  wordB,  "^  and  sales  <tf  real  esutebe  made  aad 
confirmed/* 

Stat.  1863>4,  969,  substituted,  "  whenever  It  maj  t>e  shown  from  any 
cause  to  be  necessary  or  proper,"  for  the  words  in  the  brackets. 

$  1307.  ($  78.)  Any  person  interested  in  an  estate  may,  oy 
verified  petition,  represent  to  the  probate  judge  that  the  sureties 
of  the  execntor  or  administrator  thereof  have  become  or  are  be- 
coming insolvent,  or  that  they  have  removed  or  are  about  to 
remove  from  the  state,  or  that  from  any  other  cause  the  bond  is 
insnflicient,  and  ask  that  further  security  be  required. 

This  contains  the  aabstance  of  Stat  1851, 451. 

(  1398.  ($  79.)  If  the  probate  judge  is  satisfied  that  the 
matter  raquires  investigation,  a  citation  must  be  issued  to  the 
executor  or  administrator,  requiring  him  to  appear,  at  atioie  and 
place  to  be  therein  specified*  to  show  cause  why  he  should  not 
give  further  security.  Tb6  citation  must  be  served  personally  on 
the  execntor  or  administrator,  at  least  five  days  before  the  return 
day.  If  he  has  absconded,  or  cannot  be  found,  it  may  be 
served  by  leaving  a  copy  of  it  at  his  last  place  of  rendenoe,  or 
by  such  publication  as  the  court  or  judge  may  order, 

f  1899.  (}  80.)  On  the  return  of  the  citation,  or  at  such 
other  time  as  the  judge  may  appoint,  he  must  proceed  to  hear  the 
proofs  and  allegations  of  the  parties.  If  it  satisfactorily  ap- 
pears that  the  security  is  from  any  cause  insufficient,  he  may 
make  an  order  requiring  the  executor  or  administrator  to  g^ve 
further  security,  or  to  file  a  new  bond  in  the  usual  form,  "wiUiin 
a  reasonable  time,  not  less  than  five  days. 

(  1400.  (}  81.)  If  the  executor  or  administrator  neglecla 
to  comply  with  the  order  within  the  time  prescribed,  Ibe  judge 
must,  by  order,  revoke  his  letters,  and  his  authority  must  there- 
upon cease. 

(  1401.  ($  82.)  When  a  petition  is  presented,  praying  that 
an  executor  or  administrator  be  required  to  give  further  security, 
or  to  give  bond,  where  by  the  terms  of  the  will  no  bond  wa$ 
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&riginaily  requtred,  and  it  is  alleged,  on  oath,  that  the  executor 
or  adminutrator  is  wasUng  the  property  of  the  estate,  the  judge 
maj,  by  order,  saspend  his  powers  nntil  the  matter  can  be 
hevd  and  determined. 

Stat.  1851, 457,  inserted  the  words,  **  or  afllnnation,"  after  the  word, 
"oath." 

^  1409.  ($  83.)  When  it  comes  to  his  knowledge  that  the 
bond  of  any  execator  or  administrator  is  from  any  cause  in- 
sufficient, the  probate  judge,  without  any  application,  must 
cause  him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security,  and  must  proceed  thereon  as  upon  the 
application  of  any  person  interested. 

Stat  1851.  It?,  uses  the  words,  "it  shall  be  the  dulj  of,  etc,**  instead  of 
the  words,  **  must,  etc.** 

^1403.  ($84.)  When  a  surety  of  any  executor  or  adminis- 
trator desires  to  be  released  from  responsibility  on  account  of 
future  acts,  he  may  make  application  to  the  probate  court  or 
judge  for  relief.  The  ^urt  or  judge  must  cause  a  citation  to  the 
executor  or  administrator  to  be  issoed,  and  served  personally,  re- 
quiring him  to  appear  at  a  time  and  place  to  be  therein  specified, 
and  to  give  other  security  ;  if  he  has  absconded,  left  or  removed 
from  the  state,  or  if  he  cannot  be  found,  after  due  diligence  and 
inquiry,  service  may  be  made  eu  provided  in  section  thirteen 
hundred  and  ninety-eight. 

Stat  1851, 457.  omitted  all  after  the  word, "  security  ** ;  also,  the  word, 
"personaUy." 

Stat  1861, 633,  substitatedfor  the  italicized  words  the  words,  **by  leav- 
ing a  copy  at  his  last  place  of  residence,  if  the  same  can  be  ascertained, 
and  by  sach  publication  as  the  court,  or  probate  judge,  may  order.*' 

^  1404.  ($  85.)  If  new  sureties  be  given  to  the  satis&ction 
of  the  judge,  be  may  thereupon  make  an  order  that  the  sureties 
who  applied  for  relief  shall  not  be  liable  on  their  bond  for  any 
subsequent  act,  default  or  misconduct  of  the  executor  or  adminis- 
trator. 

f  1405.  ($  86.)  If  the  executor  or  administrator  neglects 
or  refuses  to  give  new  sureties,  to  the  satisfaction  of  the  judge, 
on  the  return  of  the  citation,  or  within  such  reasonable  time  as 
fbe  judge  shall  allow,  unless  the  surety  making  the  application 
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Bball  coDBent  to  a  longer  exteusion  of  time ,  the  court  dr  jodse 
must,  by  order,  revoke  bis  letters. 

Stat.  1861, 634,  inserted  the  words,  "  not  exceeding  five  days**  after  fUd 
word,  "allow." 

Rtat  1851, 457,  omitted  the  words,  *'  unless  tbta  surety  making  applicft* 
tion  shall  consent  to  a  longer  extension  of  time." 

^  1406.  <J  87.)  The  applications  authorized  by  tbe  nine 
preceding  sections  of  this  chapter  may  be  heard  and  determined 
out  of  term  time.  All  orders  made  therein  must  be  entered 
apon  tlie  minates  of  the  court. 
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ABTICLE  VII. 

fPBGIAI.  ADMimSTRATOItS  AND  THKIR  POWERS  AND  DUTIES. 

BEOnov  1411.  Special  adminiBtrator,  when  appointed. 

1412.  Special  letters  may  be  issued  oat  of  tenn  timei 

1418L  Freferenoe  i^iven  to  persons  entitled  to  letters. 

1414.  Special  administrator  to  give  bond  and  take  oath. 

1415.  Duties  of  special  administrator. 

1416.  When  letters  tet-tamentary  or  of  administration  are 

granted  special  administrator's  powers  oeasa 

1417.  Special  administratcr  to  render  aoconnt 

f  1411.  (§^  88,  95,  282.)  When  there  is  delay  in  granting 
letters  testamentary  or  of  administration,  from  any  canae,  or 
when  SQch  letters  are  granted  irregalarly,  or  no  sufficient  bond 
is  fiM  as  required,  or  when  no  application  is  made  for  such 
letters,  or  tpken  an  administrator  or  executor  dies  or  is  sus- 
pended or  removed  J  the  probate  judge  must  appoint  a  special  ad- 
ministrator to  collect  and  take  charge  of  the  estate  of  the  de- 
oedMit,  in  whatever  county  or  counties  the  same  may  be  found, 
and  to  exercise  such  other  powers  as  may  be  necessary  for  the 
preaerration  of  the  estate ;  or  be  may  direct  the  public  adminis- 
trator of  bis  county  to  take  charge  of  the  estate. 

Stat  18S5, 1S3, 8  4,  was  the  same,  omitting  the  italleizcd  words,  and  in« 
serting, " by  law ''  after  "  required." 

Stat.  1851, 458,  omitted  the  words,  '*  or  when  such  letters  are  granted 
irregalarly.  or  no  sufficient  l>ond  Is  filed  as  required  ** ;  also,  the  words, 
**  in  wha   ver  county  or  counties  the  same  may  be  found." 

Stat.  1851,  458,  %  95,  read :  Whenever  an  executor  or  administrator 
■hall  die.  or  his  letters  \m  revoked,  and  the  circumstances  of  the  estate 
require  the  immediate  apDolntmc-nt  of  an  administrator,  the  probate 
jodse  may  appoint  a  special  administrator,  as  provided  in  the  preceding 
secfloDs. 

Stat,  1851,  485,  1 282,  read :  "  During  the  suspension  of  the  powers  of 
the  executor  or  administrator,  under  the  authority  of  the  preceding  sec- 
tion, the  probate  judge  may,  if  tlie  condition  of  the  estate  requires  it, 
appoint  a  special  administrator  to  take  charge  of  the  eflTecta  of  the  estate, 
who  shall  give  the  bond,  and  account  as  other  special  administrators  are 
required  to  do." 

Stat.  1861,  «52,  substituted  in  g282  of  Stat.  1851,  the  words,  "probate 
court  or  judge,"  for  '*  probate  judge." 

7  Cat.  231;  11  Cal.  128;  17  Cal.  237;  20  Cal.  316;  22  Gal.  87;  34  CaL  418; 
Chapman  t.  HoUister,  Octol)er  Term,  lt>71. 

^  14ia^     (§  89.)    The  appointment  may  be  made  out  of  term 
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lime,  and  withont  notice,  and  must  be  made  by  entry  npon  the 
minates  of  the  court,  specifyiug  the  powers  to  be  exercised  by 
the  administrntor.  IJpon  snch  order  being  entered,  and  after  the 
person  appointed  has  given  bond,  the  clerk  mnst  issue  l^ttdrs  of 
administration  to  such  person,  in  conformity  with  the  order. 
22  Cal.  6T. 

^  1413  (^  90.)  Ill  making  the  appointment  of  a  special 
administrator,  the  probate  judge  must  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administration,  bat 
no  appenl  must  bo  allowed  from  the  appointment. 

Stat.  1851,  453,  Inserted  the  words,  ^*  or  person,''  after  the  word  "pev* 
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^  1414.  (^  91.)  Before  any  letters  issue  to  any  special  ad- 
rainistrntor,  he  must  give  bond  in  such  sum  as  the  probate  judge 
may  direct,  with  sureti'^^  to  thQ  satisfaction  of  the  judge,  con- 
dilioued  for  the  faithful  performance  of  his  duties ;  and  he  must 
take  the  usual  oatli  and  have  the  same  endorsed  on  his  letters. 

7  Cal.  230. 

^  1415.  (^  93.)  The  special  administrator  must  collect  and 
presei've  for  the  executor  or  administrator,  all  the  goods,  chattels, 
debts  and  effects  of  the  decedent,  all  incomes,  rents,  issues  and 
profits,  claims  and  demands  of  the  estate ;  mnst  take  the  charge 
and  management  of,  enter  npon  and  preserve  from  damage, 
waste  and  injury  the  real  estate,  and  for  any  such  and  ail 
necessary  purposes  may  commence  and  maintain  or  defend 
suits  and  other  legal  proceedings  as  an  administrator ;  be  may 
sell  such  perishable  property  as  the  probate  court  may  order  to 
be  sold,  and  exercise  such  other  powers  as  are  conferred  npon 
him  by  his  appointment,  but  in  no  case  is  he  liable  to  an  action 
by  any  creditor  on  a  claim  against  the  decedent. 

Stat.  18SI,  453,  read :  "  The  special  administrator  shall  collect  and  pre- 
serve for  the  executor  or  administrator,  all  the  goods,  chatels  and  debts 
of  the  deceased,  and  for  that  purpose  may  commence  and  maintain  salts 
as  an  administrator.  Ue  may  sell  sucli  perishable  estate  as  the  probate 
court  may  order  to  be  sold,  and  may  exercise  such  other  powers  as  maj 
have  been  conferred  upon  him  by  his  appointment ;  bat  in  no  case  shall 
he  be  lialbe  to  an  action  by  any  creditor  on  a  claim  against  the  deceased.*' 

^  141G.  (^  93.)  When  letters  testamentary  or  of  adminis- 
tration on  the  estate  of  the  decedent  have  been  granted,  the 
powers  of  the  special  administrator  ceaae,  and  he  most  forthwith 
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deliver  to  the  execator  or  administrator  all  the  property  and 
effects  of  the  decedent  in  his  hands;  and  the  execator  orad- 
miuistrator  may  prosecateto  final  judgment  any  suit  commenced, 
by  the  special  administrator. 

Stat.  185!,  458,  inserted  the  words,  *'  be  permitted  to  '*  before  **  pro»^ 
cute." 

^  1-^17.     ((  94.)    The  special  administrator  most  render-  an 
accoant,  on  oath,  of  his  proceedings,  in  a  like  manner  as  Qtbes.: 
administrators  are  required  to  do. 

€.C.  X 


1433-1435  WILLS  FOUND  458 


ARTICLE  VIII. 

WILLS  FOUIVD   AFTER   LETTERS  OF   ADMIKISTR.VT10N  GRANTED^ 
AND   31ISCELLANE0US   PROVISIONS. 

SBOnoir  1428.    On  proof  of  will,  afker  grant  of  letters  of  adminis- 
tration, letters  revoked. 

1424.  Power  of  executor  in  such  a  case. 

1425.  Hemaining  administrator  or  executor  to  continue 

when  bis  colleagu(A  are  disqualified. 

1426.  Who  to  act  when  all  acting  are  incompetent. 

1427.  Executor  or   administrator   md^r    resign,    when. 

Court  to  appoint  successor.  Liability  of  out-goer. 

1428.  All  acts  of  executor,  etc,  valid  until  his  power  is 

revoked. 

1429.  Transcript  of  court  minutes  to  be  evidence. 

^14:30.     ($98.)     If,  after  granting  letters  of  admistration  on 

•  the  ground  of  intestacy,  a  will  of  the  decedent  is  duly  proved 

■  and  allowed  by  tbe  court,  tliO  letters  of  administration  must  be 
revoked,  and  tbe  power  of  tbe  administrator  ceases,  and  he  mnst 

.  render  an  account  of  bis  ud ministration  within  sach  time  as  tbe 
'  court  shall  direct. 

^  1424.     (^  9d.)     In  such  case,  tbe  executor  or  tbe  adminis- 
>  trator  with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover and  co11e(  t  all  the  rights,  goode,  chattels,  debts  and  effects, 
'  of  the  decedent  remaining  nnadministered,  and  may  prosecute  to 
final  judgment  any  snit  commenced  by  the  administrator  before 

■  the  revocation  of  his  letters  of  udminitttration. 

Stat  1851, 459,  inserted  tho  words,  "  of  the  w'U ''  between  tbe  words 

■  ** executor''  and  "or  the  administrator;"   also  the  words,  "may  be 
.  admitted  "  between  '•  may  "  and  *'  prosecute." 

^  1423.  (j  98.)  In  case  any  one  of  several  executors  or 
i  administrators  to  whom  letters  are  granted,  dies,  becomes  Inna- 
.  tic,  is  convicted  of  an  infamous  crime,  or  otherwise  becomes  in- 

•  capable  of  executing  tbe  trnst,  or  in  case  tbe  letters  testamentary 
or  of  administration  are  revoked  or  annulled,  with  respect  to 

.any  one  executor  or  administrator,  the  remaining  executor  or 


' 
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administntor  moat  proceed  to  oomplete  the  execution  of  the 
will  or  administration. 

Stat  1851, 4S9,  inserted  the  woida, "  according  to  law*'  after  '"annidtod.** 
aOCaLSll. 

f  1436.  (^  97.)  If  all  sncb  execntors  or  administrators  die 
or  l>ecome  incapable,  or  the  power  and  aatbority  of  all  of  them 
is  revoked,  the  probate  conrt  most  issue  letters  of  admimstration 
with  the  will  annexed,  or  otherwise,  to  the  widow  or  next  of 
kin,  or  others,  in  the  same  order  and  manner  as  is  directed  in 
relation  to  original  letters  of  administration.  The  administra- 
tors so  appointed  mast  give  bond  in  the  like  penalty,  with  like 
sureties  and  conditions,  as  hereinbefore  required  of  administra- 
tors, and  shall  have  the  like  power  and  authority. 

Stat  1851,  499,  Inserted  the  words  **  according  to  law  **  after  *'  ze> 
Toked." 
32CaL441. 

^  1427.  (^  100.)  Any  executor  or  administrator  may,  at 
any  time,  by  writing,  filed  in  the  probate  court,  resign  his  ap- 
pointment, having  first  settled  his  accounts  and  delivered  up  all 
the  estate  to  the  person  whom  tlie  conrt  shall  appoint  to  receive 
the  same.  If,  however,  by  reason  of  any  delays  in  such  settle- 
ment and  delivering  up  of  tbe  estate,  or  for  any  other  cause,  the 
circumstances  of  tbe  estate  or  the  rights  of  those  interested 
tbereiu  require  it,  the  court  may,  at  any  time  before  settlement  of 
accounts  and  delivering  up  of  the  estate  is  completed,  i-evoke  the 
letters  of  such  executor  or  administrator,  nnd  appoint  in  his 
stead  an  administrator,  either  special  or  general,  in  tbe  same 
manner  as  is  directed  in  relation  to  original  letters  of  adminis- 
tration. The  liability  of  the  outgoing  executor  or  administrator 
or  of  the  sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
charged, released  or  affected  by  such  appointment  or  resignation. 

Star.  1S68,  lw6.  Inserted  the  word,  "provided  "  before  "  if,"  and  omitted 
the  word*' however;"  also  sabsti  luted  the  words,  '*in  the  estate,  shall 
in  the  opinion  of  the  Court"  for  "therein;"  also  the  words,  ''the 

f)owere  or  tlie  Icttei-s  testamentary  or  of  administration"  for  "the 
otters;"  aLio  inserted  the  words,  "as  the  case  may  require"  betweea 
•  general  "  and  *'  in  the  same  manner;"  also  the  words,  ^'  of  a  special  or 
general  admiuistrator  in  his  stead,"  between  "  appointment  "  and  '^(H* 
resignation.  ' 

3  Cal.289;  3  Cal.443;  10  Cal.  110;  20  Cal.  310;  28  CaL  187.  Chap- 
man V.  llolUscer,  Oct.  T.  1871. 

Stat.  1851, 4-^9,  contained  only  the  first  sentence  of  g  1427,  in  substance 
omitting  the  italicized  words. 
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3  Cal.289;  5  Cal.  443;  10  Cai.  110;  20  Cal.  810;  28  Cal.  187.   Chapman ». 
Holllstor,  Oct.  T.  1871. 

^  14:98.  (^  101.)  All  acts  of  an  execator  or  administrator, 
as  sach,  before  the  revocation  of  bis  letters  testamentary  or  of 
administration,  are  as  valid  to  all  intents  and  purposes  as  if  sncb 
execator  or  administrator  bad  continued  lawfully  to  execute  the 
duties  of  his  trust. 

^  1499.  (^  102.)  A  transcript  from  the  minutes  of  the 
court,  showing  the  ap])ointment  of  any  person  as  executor  or 
adminstrator,  together  with  the  certificate  of  the  clerk,  under 
his  hand  and  the  seal  of  his  court,  that  such  person  has  given 
bond  and  been  qualified,  and  that  letters  testamentary  o^  of  ad- 
ministration have  been  issued  to  him  and  have  not  been  revoked, 
shall  have  the  same  effect  in  evidence  as  the  letters  themselves. 


ABTICLE  IX. 

DISQUALIFICATION  OF  JUDGES  AND  TRANSP£RS  OF  ADMINISTRA^ 

TIONS. 

SBonoN  1480.    When  judge  not  to  act 

1431.  Judge  being  disqualified,,  proceedings  to  be  trans- 

ferred, and  where. 

1432.  Transfer  not  to  change  right  to  administer.    Be* 

transfer,  how  made. 
1483b    When  proceedings  to  be  returned  to  original  court. 

(  1430.  (}  103.)  No  probate  court  shall  admit  to  probate 
any  will,  or  grant  letters  testamentary  or  of  administration,  in 
any  case  where  the  judge  thereof  is  interested  as  next  of  kin  to 
the  decedent,  or  as  a  legatee  or  devisee  under  the  will,  or  when 
he  is  named  as  executor  or  trustee  in  the  will,  or  is  witness 
thereto,  or  is  in  any  other  manner  interested  or  disqualified  from 
3M!ting. 

Stat.  1863-4,  869,  substituted  the  words, "  of  such  court  *  *  for  **  thereof ' ' 
after  tho  word  **  judge;"  Slat  l&il,  499,  omitted  the  last  clause,  but 
was  otherwise  the  same  in  substance. 

87  Cal.  192. 


t% 
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^  1431t  (^  1U4.)  Wlien  a  petition  Is  filed  in  the  probate 
eoart,  praying  for  admission  to  probate  of  a  will,  or  for  granting 
letters  testamentary  or  of  administration,  or  when  proceedings 
are  pending  in  the  probate  oonrt  for  the  settlement  of  an  estate, 
and  the  presiding  judge  of  the  conrt  is  disqualified  to  act  from 
any  cause,  upon  his  own  or  the  motion  of  any  person  interested 
in  the  estate,  he  must  make  an  order  tiansferriug  the  proceeding 
to  the  probate  court  of  an  adjoining  county ;  and  the  clerk  of  the 
court  ordeiing  the  transfer  must  transmit  to  the  clerk  of  the 
court  to  which  the  proceeding  is  ordered  to  be  transferred,  a 
certified  copy  of  the  order,  and  all  the  papers  on  file  in  his  of- 
fice in  the  proceeding ;  and  thereafter  the  probate  court  to  which 
the  proceeding  is  transferred  shall  exercise  the  same  authority 
audjuiisdiction  over  the  estate,  and  all  matters  relating  to  the 
administration  thereof,  as  if  it  had  original  jurisdiction  of  tlie 
estate. 

Fufe  note  to  S 1433.   lAGaL220;  37CaL  192. 

^  143S8.  ({ 104.)  The  transfer  of  a  proceeding  from  one 
court  to  another,  as  provided  for  in  the  preceding  section,  shall 
not  afiect  the  right  of  any  person  to  letters  testamentary  or  of 
administration  on  the  estate  transferred,  but  the  same  persons 
are  entitled  to  letters  testamentary  or  of  administration  on  the 
estate,  in  the  order  hereinbefore  provided.  If,  before  the  ad- 
ministration is  closed  of  any  estate  so  transferred,  as  herein  pro- 
vided, another  person  is  elected  or  appointed,  and  qualified,  as 
probate  judge  of  the  county  wherein  such  proceeding  was  origi- 
nally commenced,  who  is  not  disqualified  to  act  in  the  settle- 
ment of  the  estate,  and  the  causes  for  which  the  proceeding  was 
transferred  no  longer  exist,  any  person  interested  in  the  estate 
may  have  the  proceeding  returned  to  the  court  from  which  it 
was  originally  transferred,  by  filing  a  petition  setting  forth  these 
facts,  and  moving  the  conrt  therefor. 

Vide notd  to  ili39, 

(  1433.  (^  104.)  On  hearing  the  motion,  if  the  facta  re- 
quired by  the  preceding  section  Uf  be  set  out  in  the  petition  are 
satisfactorily  shown,  and  it  further  appeam  to  the  court  that  the 
convenience  of  parties  interested  would  be  promoted  by  such 
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change,  the  judge  mast  make  aa  order,  transferring  the  proceed- 
ing back  to  the  probate  court  where  it  was  originally  com- 
menced ;  and  the  clerk  of  the  court  ordering  the  transfer  most 
transmit  to  the  clerk  of  the  court  in  which  the  proceeding  was 
originally  commenced  a  certified  copy  of  the  order,  and  all  the 
original  papers  on  lile  in  his  oMce  in  the  proceeding ;  and  the 
court  where  the  proceeding  was  originally  commenced  shall 
thereafter  have  jurisdiction  and  power  to  make  all  necessary 
orders  and  decrees  to  close  up  the  administration  of  the  estate. 

Stat  186.V6, 328,  contained  tho  exact  substance  of  last  three  sections. 

Stat.  1851, 460,  /ead :  "  \V'l2en  any  probate  jadge,  who  woald  other- 
wise be  aatiiorlzed  lu  act,  sliuJl  he  precluded  from  acting  from  the  causes 
mentioned  in  the  pivccaiug  bcciion,  or  when  he  shall  be  In  any  manner 
interested  upon  a  representation,  and  due  proof  thereof  is  made  to  the 
probate  judge  of  an  adjoining  county,  such  judge  sliall  be  vested  with 
all  the  powers  and  authority  of  the  proper  probate  judge,  in  relation  to 
tiie  proof  of  any  will  and  the  granting  of  letters  testamentary,  or  of 
administration  tnereon,  and  the  granising  of  letters  of  administration  in 
cases  of  intestacy,  and  shall  retain  jurisdiction  as  to  all  subsequent  pro> 
ceedings  in  regard  to  the  estate." 

Stat.  1863-4, 369,  read :  "  §  104.  When  tho  probate  court  of  any  county 
shail  be  precluded  from  admitting  to  probate  a  will,  or  granting  letters 
testamentary  or  of  administration,  from  any  of  the  causes  mentioned  in 
the  preceding  section,  tlio  will  may  be  proved,  and  letters  testamentary 
or  of  administration  may  be  granted,  and  all  proceedings  necessary 
thereto  or  consequent  thereon  may  be  had  in  tho  probate  court  of 
an  adjoining  county,  and  the  probate  judge  and  probate  court  of  such 
adjoining  couuty  shall  be  vested  with  as  full  and  complete  power,  au- 
thority and  jurisdiction  in  the  premises  as  would  pertain  to  tnem  If  the 
testator  or  intestate  had  been  a  resident  of  such  adjoining  county  at  the 
time  of  Ills  death,  and  shall  retain  jtuisdictiou  in  all  subsequent  pro- 
oeedings  inrelation  to  the  estate. 
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ARTICLE  X. 

aiJiOTAI.8  AVD  SUSPENSIONS  IK  CERTAIN  CASES. 

Sscnov  1436L    Sospensioii  of  powers  of  executor. 

1437.  Executor  to  have  notice  of  his  sospen&ion,  and  to  Iw 

cited  to  appear. 

1438.  Any  party  interested  may  appear  on  hearing. 

1439.  Notice  to  absconding  executors  and  administrators. 
1440:    Hay  compel  attendance, 

f  1436.  (^  281 .)  Whenever  the  probate  judge  has  reason  to 
believe,  from  his  own  knowledge  or  from  credible  information, 
that  any  execator  or  administrator  has  wasted,  embezzled  or 
mismanaged,  or  is  about  to  waste  or  embezzle  the  property  of 
the  estate  committed  to  his  charge,  or  has  committed  or  is  about 
to  commit  a  fraud  upon  the  estate,  or  is  incompetent  to  act,  or 
has  permanently  removed  from  the  state,  or  has  wrongfully  neg- 
lected the  estate,  or  has  long  neglected  to  perform  any  act  as 
Bnch  executor  or  administrator,  he  must  by  an  order  entered  upon 
the  minutes  of  the  court  suspend  the  powers  of  such  executor  or 
administrator,  until  the  matter  is  investigated. 

Stat  1881, 651,  subsUtated  the  words,  "  it  shall  be  his  duty  '*  fbr  "  he 
mast;"  also,  "  has  become  "  for  ^  is  **  before  the  word  "  incompetent** 

Stat.  1851, 485,  omi.ted  the  words,  '*  or  has  pennancnUy  removed  Arom 
the  State,  or  lias  wrongfully  neglected  the  estate,  or  has  long  neglected 
to  perform  any  act  as  such  execator  or  administrator;**  but  was  other- 
wise the  same  as  Stat  1861. 

6CaL166;  10  Cal.  118. 

^  1497.  ($  283.)  When  each  suspension  is  made,  notice 
thereof  must  be  given  to  the  executor  or  administrator,  and  he 
must  be  cited  to  appear  and  show  cause  why  liis  letters  should 
not  be  revoked.  If  he  &il  to  appear  in  obedience  to  the  citation, 
or,  if  appearing,  the  court  is  satisfied  that  there  exists  cause  for 
his  removal,  bis  letters  must  be  revoked,  and  letters  of  adminis- 
tration granted  anew,  as  the  case  may  require. 

(  1438.  ($  284.)  At  the  hearing,  any  person  interested  iu 
the  estate  may  appear  and  file  his  allegations  iu  writing,  show- 
ing that  the  executor  or  administrator  should  be  removed  ;  to 
which  the  executor  or  administrator  may  demur  or  answer,  as 
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hereinbefore  provided.     The  issues  raised  must  be  heard  and 
determined  by  the  court 

Stat.  1851,485,  substituted,  **8uch  alleffations  thall  be  heard  and  de* 
termlQcd  by  the  court,''  for  the  words  iiaucized. 

9  14r30.  ($285.)  If  tbe  execator  or  administrator  has  ab- 
sconded or  couceals  himBelf,  or  has  removed  or  absented  himself 
from  tlie  etiite,  notice  may  be  given  him  of  the  pendency  of  the 
proceedings  by  pablicatiou,  in  sach  manner  as  the  court  may 
dircit,  aud  tbe  court  may  proceed  upon  such  notice  as  if  the  cita- 
tion had  been  personally  served, 

Stat.  1S51.  455.  substituted  the  wordf,  "firom  the  coanty"  for  "or 
absented  himself  from  the  State." 

$  1440.  ($286.)  In  the  proceedings  authorized  by  the  pre- 
ceding sections  of  this  article,  for  the  removal  of  an  executor  or 
administrator,  the  court  may  compel  his  attendance  by  attach- 
ment, and  may  compel  him  to  answer  questions,  on  oath,  touch- 
ing his  administration,  and,  upon  his  refusal  so  to  do,  may  com- 
mit him  until  he  obey,  or  may  revoke  his  letters,  or  both. 

Stat.  1861, 652,  substituted  the  word  "  chapter"  for  " arUcle.'* 

Btat  1851,485,  inserted  "  five ''  before  the  words  "  preceding  secttoAs.** 

10  Cal.  118. 
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CHAPTER  TV 

OF  THE  INVENTORY  AND  COLLECTION  OP  TDE 
EFFECTS  OF  DECEDENTS. 

ABTICLX      L     ISTKirrORT.  AFPSAISBMSfT  AUD  POBBSS8IOH  OV 
EST  ATS. 
U.     EXBEZZLEMBBT  AJTD  BUBBXBDEB  OV  PBOPESTT  0« 

■STATE. 


ARTICLE  L 

IWENTORT,  APPRAISEMENT  AND   POSSESSION   OF    ESTATE. 

Section  1443.  Inventory  to  be  returned,  including  the  homestead. 

1444.  Appraisement  and  pay  of  appraisers. 

1445.  Oath  of  appraisers  ai^d  inventory,  how  made. 
144&  Inventory  to  account  for  moneys.    If  all  money,  no 

appraisement  neeessary. 

1447.  Eflfbct  of  naming  a  debtor  execator. 

1448.  Discharge  or  bequest  of  debt  against  executor. 

1449.  To  make  oath  to  inventory. 

1450.  Letters  may  be  revoked  for  neglect  of  administrator. 

1451.  Inventory  of  after  discovered  property. 

1462.    Administrator  and  executor  to  possess  roai  and  per> 

Bonal  estate. 
1453.    Executor  or  administrator  to  deliver  real  estate  to 

heirs  or  devisees  at  the  end  of  ten  mouths,  unless 

there  are  debts  to  be  satisfied. 

^  1443.  (^  105.)  Every  executor  or  administrator  mnf<t 
make  and  return  to  the  court,  at  its  first  term  after  his  appoint- 
ment, a  true  inventory  and  appraisement  of  all  the  estate  of  the  de- 
cedent, including  the  kamesteadf  if  any^  which  has  come  to  bis 
possession  or  knowledge. 

36Cal.506. 

^  1444.  (^  106.)  To  make  the  appraisement,  the  probate 
judge  or  co^jrt  must  appoint  three  disinterested  persons  (any  two 
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of  whom  maj  act)  who  are  entitled  to  receive  a  reasonable  com- 
peoBation  for  their  services,  not  to  exceed  Jive  dollars  per  day, 
to  be  allowed  by  tlie  court  or  judge.  The  appraisers  must, 
icitk  the  inventory ^  file  a  verified  account  of  their  services  and 
dishuraev^nta.  If  auy  part  of  the  estate  is  in  any  other  county 
thnn  that  in  which  letters  issaed,  appraisers  thereof  may  be  ap- 
pointed, either  by  the  probate  jadge  having  jorisdiction  of  the 
estate  or  by  the  probate  judge  of  such  other  county,  on  request 
of  the  judge  having  jurisdiction, 

Stat.  1861,  634,  substituted  the  words,  *'for  the  purpose  of  mak- 
ing" for  "to  make;'*  also,  for  the  first  italicized  words,  the  words  fol- 
lowing: "to  be  allowed  by  the  court  or  judge;  their  compensation  as 
allowed  shall  be  in  the  form  of  a-bill  of  items  of  their  services,  including 
all  nccossary  disbursements,  which  shall  be  sworn  to  bj*  them  and  filed 
witii  tiic  inventory,  and  which  shall  not  exceed  five  dollars  per  day.  If 
only  one  day's  services  are  charged,  the  bill  need  not  be  sworn  to.'* 

Stat.  1851,460,  was  same  as  1861,  omitting  the  words  ''including  all 
necessary  disbursements ; "  also,  "  if  only  one  day's  services  arc  charged, 
tlio  bill  need  not  be  sworn  to;'*  also  the  words  '*or  court"  and  "or 
judge." 

^  1445.  (^  107.)  Before  proceeding  to  the  execution  of 
their  duty,  the  appraisers,  before  any  officer  authorized  to  ad- 
minister oaths,  must  take  and  subscribe  an  oath,  to  be  attached 
to  the  inventory,  that  they  will  truly,  honestly  and  impartially 
appraise  the  property  exhibited  to  them,  according  to  the 
best  of  their  knowledge  and  ability.  They  must  then  proceed 
to  estimate  and  appraise  the  property  ;  each  article  must  be  set 
down  separately,  with  the  value  thereof  in  dollars  and  cents, 
in  figures,  opposite  to  the  articles,  respectively  ;  the  inventory 
must  contain  all  the  estate  of  the  decedent,  real  and  personal,  a 
statement  of  all  debts,  partnerships  and  other  interests,  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  decedent,  specifying  the  name  of  the  debtor 
in  ouch  security,  the  date,  the  sum  originally  payable,  the  in- 
doraemeuts  thereon,  (if  any)  with  their  dates,  and  the  sum  which, 
in  the  judgment  of  the  appraiser,  may  be  collected  on*  each 
debt,  iuterest  or  security  ;  the  inventory  must  show,  so  far  as  the 
8:imc  can  be  ascertained  by  the  executor  or  the  administrator,  what 
^K)rtion  of  the  property  is  community  property  and  what  portion 
ia  tiio  separate  property  of  the  decedent. 

Stat.  1851,460,  omitted  the  last  clause,  beglnoiag, "  the  inventory  must 
sbow,"  &c. 
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^  1446.  (^  108.)  The  iuventory  mnst  also  couftiiu  an  ac- 
coant  of  all  moneys  belonging  to  the  decedent  which  have  come 
to  the  hands  of  the  executor  or  administrator ;  and  if  none,  the 
fact  mnst  be  so  stated  in  the  inventory.  If  the  whole  estate  con- 
sists of  money,  there  need  not  be  an  appraisement,  bnt  an  in- 
ventory mnst  be  made  and  returned  as  in  other  cases 

Stat  1865-C,  765,  inserted  the  words,  "  shall  have  come  to  bis  hands,'* 
between  "  none  "  and  "  the  fact." 

:   Stat.  1851 ,  460,  omitted  the  last  sentence. 

^  1447.  (^  109.)  The  naming  of  a  person  as  executor  does 
not  thereby  discharge  him  from  any  jost  claim  which  the  testator 
has  against  him,  bnt  the  claim  mnst  be  included  in  the  inventory, 
and  the  execntor  is  liable  for  the  same,  as  for  so  much  money  in 
his  hands,  when  the  debt  or  demand  becomes  dne, 

Stat  1851,  46),  substantially  the  same,  inserting  the  words,  'Mn  a 
will"  after  "as  executor." 

$  1448.  (^  110.)  The  discharge  or  bequest  in  i\  will,  of  any 
debt  or  demand  of  the  testator  against  the'execntor  named,  or 
any  other  person,  is  not  valid  against  the  creditors  of  the  dece- 
dent, but  is  a  specific  bequest  of  the  debt  or  demand.  It  must 
be  included  in  the  inventory,  and  if  necessary,  applied  in  the 
payment  of  the  debts.  If  not  necessary  for  that  purpose,  it 
must  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies. 

Stat  1851,  461,  Bubstantlally  the  same,  inserting  the  words  *'in  his 
will"  after  "named." 

^  1449.  (^  111.)  The  inventory  must  be  signed  by  the  ap- 
praisers, and  the  execntor  or  administrator  must  take  and  sub- 
scribe an  oath  before  an  officer  authorized  to  administer  oaths, 
that  the  inventory  contains  a  true  statement  of  all  the  estate  of 
the  decedent  which  has  come  to  his  knowledge  and  possession, 
and  particularly  of  all  money  belonging  to  the  decedent,  and  of 
all  just  claims  of  the  decedent  against  the  affiant.  The  oath 
mnst  be  indorsed  niK>n  or  annexed  to  the  inventory. 

Stat  1861, 635,  inserted  the  words,  ''  before  the  probate  Jndgc,  or  the 
clerk  of  the  court,  or  any,"  between  "  oath  "  and  "  officer;"  also  substi- 
tuted "  the  execntor,  or  aondnistrator  "  for  "  affiant" 

Stat  1851, 461,  was  same  as  1861,  omitting  therefirom  the  words,  "  or 
any  officer  authorized  to  administer  oaths." 
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^  1450.  (^  112.)  If  ail  execator  ov  admiuistralor  ncfilccts 
or  lefiiHfS  to  return  the  inventory  within  the  lime  prescribed,  or 
within  fcni  ii  further  time,  not  exceeding'  two  months,  which  llie 
court  or  jiidj^e  shall  for  reasonable  cause  allow,  the  court  may, 
upon  notice,  revoke  the  lettere  testamentary  or  of  administration, 
}!nd  tlie  executor  or  administrator  is  liable  on  his  bond  for  any 
injury  to  the  estate,  or  any  person  interested  therein^  arising 
from  buch  failure. 

St:it.  1861, «35, substituted  the  words,  "with  or  without  notice"  for 
•  rpcn  notice ; "  also,  "  for  anv  Injury  sustained  by  the  estate  by  his  neg- 
uci,"  tor  tlio  wods,  •'  for  any  injury  to  the  estate,  or  any  person  intcr- 
( stcd  therein,  arising  from  such  ntilure." 

Slat.  1851,  4fil,  omitted  ftom  1861,  the  words,  "  or  judge  "  and  '*  with  or 
wjtliout  notice." 

^  14:51.  (§  113.)  Whenever  property  not  mentioned  in 
an  inventory  that  is  made  and  fXed^  comes  to  the  possession  or 
knowledge  of  an  executor  or  administrator,  be  most  cause  the 
same  to  be  appraised  in  the  manner  prescribed  in  this  article,  and 
an  inventory  thereof  to  be  returned  within  two  months  after  the 
discovery  ;  and  the*making  of  such  inventory  may  be  enforced, 
after  notice,  bv  attachment  or  removal  from  office. 

Stat.  1851, 461, substituted  "  chapter  "  for  "  article  ;'*  omitted  "  thereof" 
after  '•  Inventory  "  and  inserted  it  after  "  discovery.' 

^  14:5^.  ($  114.)  The  executor  or  administrator  is  entitled 
%  0  the  possession  of  all  the  real  and  personal  estate  of  the  dece- 
lent,  and  to  receive  the  rents  and  profits  of  the  real  estate  until  the 
■state  is  settled,  or  until  delivered  over  by  order  of  the  probate 
ourt  to  the  b^irso'r  devisees ;  and  must  keep  in  good  tenantable 
epair  all  houses,  buildings  and  fixtures  thereon,  which  are 
..nder  his  control.  The  heirs  or  devisees  may  themselves,  or 
ointly  with  the  executor  or  administrator ^  maintain  an  action 
'or  the  possession  of  the  I'eal  estate^  or  for  the  purpose  of  quiet- 
iLg  the  title  to  the  samCt  against  any  one  except  the  executor  or 
administrator. 

Stat  1851, 461,  substituted  the  words,  '*  shall  have  a  right  to  the  "  for 

"is  entitled  to  the." 

7Cal.230;  10  Cal.  120;  15  Cal.  260;  18  Cal.  459;  20Cal.627:  22  Cal. 
'tl6;  23  Cal.  29;  24  Cal.  88;  29  Cal.  510;  31  Cal.  604;  33  Cal.  667;  37  Cal.  431. 

^  14:53.  (^  114.)  Unless  it  satisfactorily  appears  to  the  pro- 
bate court,  that  the  rents,  issues  and  prcfits  of  the  real  estate  for  a 
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longer  period,  are  neceflsary  to  be  received  by  the  execator  or 
admioistrator,  wherewith  to  pay  the  debts  of  the  decedeut ; 
or  that  it  will  probably  be  neceaaaiy  to  sell  the  real  estate  for  the 
payment  of  sach  debts  ;  at  the  end  of  ten  mouths  from  the  first 
pnblieation  of  die  notice  to  craditofS)  the  ooart  must  direct  the 
executor  or  administrator  to  deliver  poaseBsion  of  all  the  r^J 
estate  to  the  heirs  at  law  or  devisees. 

20  Cal.  C27;  29  Cal.  514;  31  Cal.  601. 
C.C.  X 
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ARTICLE  n. 

EMBEZZLF.BIENT  AITD  STURRENDEROF  PROPERTT  OF  THE  ESTATE. 

Section  14^.   Embezzling  estate  before  grant  of  letters  testamen- 
tary. 

1459.  Citation  to  person  suspected  to  have  embezzled  es- 

tate, etc. 

1460.  Refusal  to  obey  citation,  penalty  for,  and  for  em- 

bezzlement.   May  be  compelled  to  disclose  by 
imprisonment.    Liable  for  double  damages. 

1461.  Persons  entrusted  with  estate  of  decedent  may  be* 

(jited  to  account. 

^  1458.  ($  116.)  If  any  person,  before  the .  granting  of  let- 
ters testamentary  or  of  administration,  embezzles  or  alienates  any 
of  the  moneys,  goods,,  chattels  or  effects  of  a  decedent,  he  is 
chargeable  therewith  and  liable  to  an  action  by  the  ezecutor  or 
administrator  of  the  estate,  for  doable  the  value  of  the  property 
so  embezzled  and  alienated,  to  be  recovered  for  the  benefit  of 
the  estate. 

14Cal.252;  29CsI.613. 

^  1459.  ($  117.)  If  any  executor,  administrator  or  other 
person  interested  in  the  estate  of  a  decedent  complains  to  the 
probate  judge,  on  oath,  that  any  person  is  suspected  to  have 
concealed,  embezzled,  smuggled,  conveyed  away  or  disposed  of 
any  moneys,  goods  or  chattels  of  the  decedent,  or  has  in  bis  pos- 
session or  knowledge,  any  deeds,  conveyances,  bonds,  contracts 
or  other  writings,  which  contain  evidences  of,  or  tend  to  disclose 
the  right,  title,  interest  or  claim  of  the  decedent  to  any  real  or 
personal  estate,  or  any  claim  or  demand,  or  any  last  will,  the 
judge  may  cite  such  person  to  appear  before  the  probate  court, 
and  may  examine  him  on  oath  upon  the  matter  of  such  com- 
plaint. If  such  person  is  not  in  the  county  where  letters  have 
been  granted,  he  may  be  cited  And  examined,  either  before  the 
probate  court  of  the  county  where  he  is  found,  or  before  the 
conrt  issuing  the  citation.    But  if  in  the  latter  case  ho  appears 
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and  is  foand  innocent,  his  necesHaiy  expenses  mast  be  allowed 
him  cat  of  the  estate. 

Stat.  1851, 462.  inserted  the  words,  "  heir,  legatee,  creditor/*  between 
"  administrator  '*  aud  "  or  other  person." 

^  1460.  ($118.)  If  the  person  so  cited  refnses  to  nppear 
and  snbuiit  to  an  examination,  or  to  answer  such  iuterrogiitories 
as  may  be  pat  to  him,  toacbinf;  the  matters  of  the  complaint,  tbe 
oonrt  may,  by  warrant  for  that  purpose,  commit  him  to  the 
connty  jail,  there  to  remain  in  close  custody  ^ntil  he  sahmits  to 
the  order  of  the  conrt  or  is  discharged  according  to  law.  If, 
upon  snch  examination,  it  appears  that  he  has  concealed,  em- 
bezzled, smuggled,  conveyed  away  or  disposed  of  any  moneys, 
goods  or  chattels  of  tlie  decedent,  or  that  lie  has  in  \\\a  possession 
or  knowledge,  any  deeds,  conveyances,  bonds,  contracts  or  other 
writings,  tending  to  disclose  the  right,  title,  interest  or  claim  of 
the  decedent  to  any  real  or  personal  estate,  claim  or  demand, 
or  any  lost  will  of  the  decedent,  the  probate  court  may  make  an 
order  requiring  such  person  to  disclose  his  knowledge  thereof  to 
the  executor  or  admiuistrator,  and  muy  commit  him  to  the 
county  jail,  there  to  remain  until  tbe  order  is  complied  with  or  he 
is  discharged  according  to  law  ;  and  all  sach  interrogatories  and 
answers  must  be  in  writing,  signed  by  the  party  examined,  and 
filed  in  the  probate  conrt.  The  order  for  soch  disclosore.  made 
upon  snch  examination,  is  primary  evidence  of  the  right  of  such 
administrator  to  such  property,  in  any  action  brought  for  the 
recovery  thereof;  and  any  judgment  recovered  therein  must  be 
for  double  the  value  of  the  property  as  assessed  by  the  court  or 
jnry,  or  for  return  of  the  property,  and  damages  in  addition 
thereto,  equal  to  the  value  of  such  property.  In  addition  to  tl'.e 
examination  of  the  party,  witnesses  may  be  produced  aud  exam- 
ined on  either  side. 

Stat.  1861, 635.  inserted  the  words, ''or  her"  after  "to  him,"  and  also 
after  "  purpose  commit  him;"  also  the  words,  "or  she"  before  "sub- 
mit;" also  substituted  "which  contain  evidences  of  or  lend  "  for  "  tend- 
ing;" also  the  word  "primarj',"  for  ''prima  facie.'' 

Stat.  1860, 357,  omitted  all  after  the  words,  "  filed  in  the  probate  court;" 
also  inserted  ''to  deliver  tlie  same"  between  "  such  person  "  and  "to 
disclose." 

Stat.  1851, 462,  contained  only  the  first  sentence  of  §  1460,  omitting  tlie 
words,  "or  is  discliargcd  according  to  law,"  and  added  iliereto  the 
words,   '*  and  all  such  intorrogatories  aud  answers  shall  be  iu  writing 
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and  shall  be  signed  by  the  party  examined  and  filed  in  the  probate 
court.'* 

^  14:61.  (§  119.)  The  prooate  juage,  npon  the  complaint,  on 
oath,  of  any  executor  or  administrator,  may  cite  any  person  who 
has  been  entrusted  with  any  part  of  the  estate  of  the  decedent,  to 
api>ear  before  such  court,  and  require  him  to  i*ender  a  foil  ac- 
count, on  oath,  of  any  moneys,  goods,  chattels,  bonds,  accoonts 
or  oXhGV properly  or  papers  belonging  to  the  estate,  which  have 
come  to  his  possession  in  trust  for  the  executor  or  administrator , 
and  of  his  proceedings  thereon  ;  and  if  the  person  so  cited  refuses 
to  appear  and  render  such  account,  the  court  may  proceed 
against  him  as  provided  in  the  preceding  section, 

Stat.  1851, 462,  substituted  the  word  **"  answer  '*  for  "render.'* 
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CHAPTER  V. 

OP  THE  PROVISION  FOR  THE  SUPPORT  OP   THE 
FAMILY,  AND  OF  THE  HOMESTEAD. 

ABTICLB       I.       07  THE   FROYISIOSr  FOB   THE  BUPPOBT   OF   IHB 
FAJIILT. 

II.   Of  the  homestead. 


ARTICLE  I 

OF  THE  PROVISION  FOR  THE  eUTTOtLt  OF  THE  FAMILY. 

Section  1464.    lYidow  and  minor  children  may  remain  in  dece- 
dent's house,  etc. 

1465.  All  property  exempt  from  execution  to  be  set  apart 

for  use  of  family. 

1466.  May  make  extra  allowance. 

1467.  Payment  of  allowance. 

1468.  Property  set  apart,  how  apportioned  between  widow 

and  children. 

1469.  Estates  less  than  fifteen  hundred  dollars  to  go  to 

wife  and  child ;  those  less  than  three  thousand  to 
be  summarily  administered, 

1470.  When  all  property  to  go  to  children. 

^  14:64.  (^  120.)  When  a  person  dies  leaving  a  widow  or 
minor  children,  the  widow  or  children,  until  letters  are  granted 
and  the  inventory  is  returned,  are  entitled  to  remain  iu  possess- 
ion of  the  homestead,  of  all  the  wearing  apparel  of  the  family, 
and  of  all  the  household  furniture  of  the  decedent,  and  are  also 
entitled  to  a  reasonable  provision  for  their  support,  to  be  allowed 
by  the  probate  judge. 

Stat.  1851,  462-3,  inserted  "child  or"  between  "minor"  and  "chil- 
dren"; also  between  "widow"  and  "children." 

.15Cal.47;  29Cal.513. 

^  1465.  ($  121.)  Upon  the  return  of  the  inventory,  or  at 
any  subsequent  time  during  the  administration,  the  court  or  the 
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probate  judge  may,  on  his  own  motion  or  on  petition  therefor, 
Bet  apart  for  the  use  of  the  surviving  husband  or  wife,  or  the 
minor  children  of  the  decedent,  all  property  exempt  from  execu- 
tion, including  the  homeBtead  selected,  designated  and  rectn-ded. 
If  none  has  been  selected y  designated  and  recorded ,  the  judge  or 
the  court  must  selectj  designate^  set  apart  and  cause  to  be  re- 
corded, a  hamestead  for  use  of  the  persons  hereinbefore  named, 
in  the  manner  provided  in  article  two  of  this  chapter,  out  of  the 
real  estate  belonging  to  the  decederU. 

Stat  1869-70,  400,  inserted  "child  or"  between' "minor"  and  "chil- 
dren"; also  "  personal "  before  *' property  " ;  also  substituted  the  words 
"as  designated  by  the  general  homestead  laws,  or  by  section  one  hun- 
dred and  twenty-four  of  this  act,"  for  all  that  follows  "homestead"  in 
%  1465. 

Stat.  1867-8, 172,  read  "  Section  121.  Upon  the  return  of  the  inventoiy, 
or  at  any  subsequent  time  during  the  administration,  the  court  or  pro- 
bate jndgo  may  set  apart,  for  the  use  of  the  family  of  the  deceased,  all 
Eersonal  property  wliich  is  by  law  exempt  from  execution;  anl  if  no 
omestead  has  been  selected  under  the  general  liomstead  law.  shall  also 
set  apart,  for  the  use  of  the  family  as  a  homestead,  the  dweliing-Jiouse 
occupied  and  used  by  the  family  as  a  residence  at  tlie  time  of  such  de- 
cease, if  jwned  by  the  deceased ;  provided^  however,  that  9*jch  hopie- 
stead  shall  not  include  more  than  twenty  acres  of  land,  with  tne  dwelling- 
house  thereon,  if  situated  without  the  limits  of  an  incorporated  city,  town 
or  village,  or  more  than  one  lot  of  land  in  any  incorportStiud  city,  town  or 
village,  with  the  dweliing-bouse  thereon,  to  oe  selected  by  tlie  widow,  if 
there  be  one,  and  if  not,  then  by  the  probate  judge,  and  not  to  exceed  in 
value  the  sum  of  five  tliousand  dollars.  If  the  homestead  selected  by  the 
husband  and  wife,  or  either  of  them,  under  the  general  Lomestead  law, 
lias  been  included  in  the  inventory,  it  shall  be  set  off  to  the  survivor  of 
them,  A-ee  from  any  further  administration  as  a  part  of  the  estate;  pro- 
vided^ that  »o  lien  or  incumbrance  upon  such  homestead  premises  Miall 
be  in  any  way  affected  by  any  of  the  provisions  of  ^liia  act.^* 

Stat.  1866-6.  850,  was  same  in  substance  as  stat.  1869-70,  BUbstJtoting 
the  words  'Hne  family"  for  "the  husband  or  wife,  or  minor  ciaild  or 
children  " ;  adding  also,  the  words,  *'  whether  the  same  has  been  recorded 
and  dedicated  as  such,  or  not;  provided,  that  no  lieu  or  incumbi-auce  upon 
such  homestead  premises  shall  be  in  any  way  affected  by  any  of  tlie  pro- 
visions of  this  act." 

Stat.  1861, 6d6,  same  as  stat.  1869-70,  sabstitnting  "  the  fiuBMy  "  for  **  tlie 
husbaul  or  wife,  or  ihe  minor  child  or  children.  * 

Stat.  1851,  463,  §  121,  read :  "  Upon  the  return  of  the  inventory,  the 
court  shall  set  apart,  for  ihe  use  of  the  widow,  or  minor  child  or  cuilarcn, 
all  property  which  is  by  law  exempt  ftom  execution,  or  so  much  of  such 
property  as  may  have  belonged  to  the  deceased." 

8  Gal.  509 ;  23  Cal.  417 ;  29  Gal.  103;  96  GaL  812, 888;  96  Oal.  M;  97  Cal. 
181 ;  39  Gal.  666. 

(  14:60.  ($  122.)  If  the  amonnt  set  apart  be  insnfficient  for 
the  support  of  the  widow  and  children,  or  either,  the  probato 
court  or  judge  mnst  make  such  reasonable  allowance  out  of  the 
estate  as  shall  be  necessary  for  the  maintenance  of  the  family, 
according  to  their  circanjstauoes,  daring  the  progress  of  the 
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settlement  of  the  estate  ;  ^Weh,  in  c««  of  »»  i°»°|'«"' '•'T: 
r.^  not  be  longer  than  one  year  after  granting  letter.  te,ta. 
mentary  or  of  administration. 

St...  1861,636,  inserted  ".nachlW.r"f^^^^^ 

be  not  Included  in  the  Inventory,  »nd. 

W  C^  86. 

«  1467.  (4  123.)  Any  aUowance  made  by  the  conrt  or 
judge,  in  accordance  with  the  proridons  of  this  arUcU  must  be 
Sn  preference  to  all  other  charges,  except  faneral  chaj«e. 
and  expenses  of  administration  ;  and  any  such  «llo™'^^~- 
ever  nM«ie,  may,  in  the  discretion  of  the  cotirt  or  judge,  t»ke  ef- 
fect from  the  death  of  the  decedent 

Bt»t.  .««M.  m.  read  " ebapte -^^  <*  " «rtlele " -,  .1.0  -tes^tor 

$  1469.  If,  upon  the  return  of  the  inventory  of  the  estate 
of  an  intestate,  it  appears  that  the  value  of  the  whole  estate 
does  not  exceed  the  sum  of  fifteen  hundred  dollars,  the  pro- 
bate court  7^must  appoint  a  day  for  the  hearing,  and  cause 
notice  to  be  given  an  1  proceedings  had,  in  the  same  manner 
as  provided  in  $$  1633, 1635  and  16  J8,  of  article  two,  of  chapter 
ten,  of  title  two  of  the  code  of  civil  procedure,  relating  to 
the  settlement  of  accounts.  If,  upon  the  hearing,  the  court 
finds  that  the  value  of  the  estate  does  not  exceed  the  sum  of 
fifteen  hundred  dollars,  the  probate  judge's,  by  a  decree  for 
that  purpose,  must  a&sign  for  the  use  and  support  of  the 
widow  and  minor  child  or  children,  if  there  be  a  widow  or 
minor  child;  and  if  no  widow,  then  for  the  children,  if  there 
be  any,  the  whole  of  the  estate,  after  the  payment  of  the  ex- 
penses of  his  last  illness,  funeral  charges  and  expenses  of 
administration.  And  there  must  be  no  further  proceedings 
in  tlie  administration,  unless  further  estate  be  discovered; 
and  when  it  appears,  "^^on  the  return  of  the  inventory '8,  that  the 
value  of  the  whole  estate  does  not  exceed  the  sum  of  three 
thousand  dollars,  it  is  in  the  discretion  of  the  probate  court 
to  dispense  with  the  regular  proceedings,  or  any  part  thereof, 
prescribed  in  this  title,  ^fiexcept  as  herein  provided?*,  and 
there  must  be  had  a  aum  nary  administration  of  the  estate,  and 
an  order  of  distribution  thereof  at  the  end  of  six  months  after 
the  issuing  of  I'^.ttera.  The  notice  to  creditors  must  be  given 
to  present  their  claims  within  four  months  after  the  first  pub- 
lication of  su^h  notice,  and  those  not  so  presented  are  barred, 
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it  so  appears  that  the  yalae  of  the  whole-  estate  does  not  exceed 
the  sam  of  three  thousand  dollarsy  it  is  in  the  discretion  of  the 
probate  court  to  dispense  with  the  regular  proceedings,  or  any 
part  thereof,  prescribed  in  this  iitley  and  there  most  be  had  a 
Bummarj  administration  of  the  estate,  and  an  order  of  distribu- 
tion thereof  at  the  end  of  six  months  after  the  issaing  of  letters  ; 
the  notice  to  creditors  must  be  given  to  present  their  claims 
within  four  months  after  the  tirst  publication  of  such  notice,  and 
those  not  so  presented  are  barred  as  in  other  cases* 

Stat.  1861, 636,  read,  '*flve  hundred  dollars  '*  instead  of  '* fifteen  hand 
red  dollars",  and  "one  thousand  dollars"  instead  of  "three  thousand 
dollars";  also  substituted  the  words,  "the  widow  and  minor  child  or 
children,  if  there  be  no  widow,"  for  the  words,  "  the  widow  and  minor 
child  or  children,  if  there  be  a  widow  or  minor  child,  and  if  no  widow, 
then  for  the  children,  if  there  are  any." 

Stat.  1851, 464,  omitted  all  following  the  word  "  discovered  " ;  and  the 
words  "■  expenses  of  his  last  Illness " ;  rea*  "five  hundred  dollars"  in- 
stead of  "flfi«en  hundred  dollars  "i  also,  substituted  the  words,  '^the 
widow  and  minor  children  of  the  intestate,  or  for  the  support  of  the 
minor  child  or  childun,  if  there  be  no  widow,"  for  the  words  last  quoted 
under  stat.  1861,  supra, 

^  1470.  (^  127.)  If  the  widow  has  a  maintenance  de- 
rived from  her  own  property  eqnal  to  the  portion  set  apart  to 
her  by  the  preceding  sections  of  this  article^  the  whole  property 
80  set  apart,  other  than  her  half  of  the  homettead,  must  go  to 
the  minor  children. 
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ARTICLE  It. 

OT  THE   HOMESTEAD. 

Saonov  1474.    Rightff  of  survivor  to  homestead. 

147&  Selected  and  recorded  homestead  set  off  to  person 
entitled.  Subsisting  liens  to  be  paid  by  solvent 
estate. 

1476.  Appraisers  to  carve  out  of  the  original  exceeding 

five  thousand  dollars  in  valoe,  a  homestead,  and 
report  the  same. 

1477.  Beport  of  the  appraisers.    Minority  and  minority, 

which  may  be  confirmed. 

1478.  Day  to  be  set  for  cod  firming  or  r^ecting  the  report 

of  the  appraisers.    Appeal.  ■ 

1479.  If  report  rejected,  other  appraisers  appointed.    If 

again  rejected,  partition  suit  to  be  brought. 

1480.  Instead  of  dividing  the  homestead,  who  may  take  a 

deed  thereof  at  appraised  value. 

1481.  If  no  homestead  is  selected  and  recorded  prior  to 

death  of  decedent,  one  may  be  petitioned  for. 

1482.  Court  to  direct  partition  suit  in  the  district  court, 

when.    Proceedings  thereon. 

1483.  If  property  is  common  or  separate,  court  to  cause 

appraisement  and  admeasurement  to  be  made. 

1484.  New  appraisement,  when  ordered.    Instead  of  deed- 

ing property  at  appraised  value,  public  sale  to  be 
ordered,  when. 

1485.  Costs,  to  whom  chargeable.    Persons  succeeding  to 

rights  of  homestead  owners  have  all  their  powers 
and  rights. 

1486.  Certified  copies  of  certain  orders  to  be  recorded. 

^  1474.  The  homestead  selected  by  the  basband  and  wife, 
or  either  of  them,  during  tbeir  coverture,  and  recorded  while 
both  are  living,  on  the  death  of  the  husband  or  wife,  vests  abso- 
lutely in  the  survivor,  and  is  not,  nor  is  the  proceeds  of  a  sale 
thereof,  subject  to  the  payment  of  any  debt  or  liability  con- 
tracted by  or  existing  against  the  husband  and  wife,  or  either 
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of  them ,  previous  to  or  at  the  time  of  the  death  of  such  husband 
or  wife,  except  such  mortgage  or  lien  as  the  homestead  was 
subject  to  at  the  time  of  the  death  of  such  husband  or  -wife. 

This  section  was  never  enacted  as  a  section  of  the  practice  or  probate 
act. 

Stat.  1862,  519,  §  4,  read :  "  The  homestead  property  selected  by  the 
husband  and  wife,  or  either  of  them,  accordint;  to  the  provisions  of  said 
act,  shall  upon  the  death  of  the  husband  or  wife  vest  absolutely  in  the 
survivor,  and  be  hoi'*  by  the  survivor  as  fully  and  amply  as  f>)e  same  was 
held  by  lliem,  or  either  of  them,  immediately  preceding  the  death  of  the 
deceased,  and  s^liall  not  be  subject  to  the  paymont  of  any  debt  or  liability 
contracted  uy  or  existing  against  the  said  husband  and  wife,  or  either  of 
them,  previous  to,  or  at  the  timeof  tlie  doaih  of  such  uisband  or  wife,  ex 
cept  sucli  debt  or  liability  as  tiio  homestead  was  subject  to  at  the  time  of 
the  death  of  such  husband  or  wife." 

For  prior  provisions,  vide  Stat.  1860,  312,  8  4,  and  Stat.  1851,  298,  §  10. 

4  Cal.  273;  8  Cal.  509:  14  Cal.473;  16  Cal.  216;  23  Cal.  418;  25  Cal.  114;  29 
Cal.  103;  30  Cal.  105;  31,  Cal.  531 ;  35  Cal.  323;  36  Cal.  16;  37  Ca"  182;  39 
Cal.  666;  Eich  v.  Tubbs,  Januarj'  Terai,  1871. 

^  14:75.  ($  121.)  If  the  homestead  selected  and  recorded 
prior  to  the  death  of  the  decedent  is  returned  in  the  inventory 
appraised  at  not  exceeding  five  thousand  dollars  in  value,  the 
probate  court  must  by  order  set  it  off  to  the  persons  in  whom 
title  is  vested  by  the  preceding  section.  If  there  are  subsibting 
liens  or  encumbrances  on  the  homestead,  they  must  be  paid 
out  of  the  funds  of  the  estate,  if  thero  remain  sufficient  for  that 
purpose,  after  the  payment  of  all  claims  allowed  against  the 
estate. 

Vide%UQ5,  §  1474  and  notes;  also.  Stat.  1869-70, 793,  fbr  Die  last  enact- 
ment on  the  subject  which  is  entirely  new. 

^  8  Cal.  509 ;  14  Cal.  478 ;  23  Cal.  417 ;  35  Cal.  312, 323 ;  36  Cal.  16 ;  37  Cal.  182. 

^  1476.  (N.  S.)  If  the  homestead,  as  selected  and  recorded, 
is  appraised  at  more  than  live  thousand  dollars,  the  appraisers 
must,  before  they  make  their  return,  admeasure  and  6et  apart 
buch  portion  of  the  original  homestead,  including  the  residence, 
or  such  portion  of  the  residence  as  does  not  exceed  five  thou»ind 
dollars  in  value,  and  make  report  thereof,  giving  the  metes, 
bounds  and  full  description  of  the  property  and  appurtenances 
by  them  set  apart  as  a  homestead  ;  the  appraisers  must  at  the 
same  time  report  the  value  of  the  entire  house,  if  they  have 
partitioned  it ;  also,  the  bouse  and  the  largest  portion  of  the  im< 
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mediately  adjacent  land  and  buildings  whidi  together  do  not  ex- 
ceed five  thoosand  dollars  in  Taloe. 

^1477.  (N.  S.)  Any  twoof  tbeappniaereconeniTinginay 
discharge  the  daties  imposed  npon  the  three,  and  make  the  re- 
port. A  disjentiog  report  may  be  made  by  the  third  appraiser.. 
The  report  most  etate  fally  the  acts  of  the  appraisers.  Both  re- 
ports may  be  Iieard  and  considered  by  the  conrt  in  determining 
a  confirmation  or  rejection  of  the  majority  report,  bat  the  mi- 
nority  report  mnst  in  no  case  be  confirmed. 

f  1478.  (S,  S.)  When  the  report  of  the  appraisers  is  filed, 
the  court  must  set  a  day  for  hearing  any  objections  thereto,  from 
any  one  interested  in  the  estate.  There  must  be  given  the  same 
notice  thereof  as  is  required  in  article  one,  chapter  two,  of  the 
probate  of  a  wilL  Tlie  objections  must  be  in  writing,  and,  to- 
gether with  such  witnesses  as  may  be  produced  for  and  against 
the  report,  be  heard  by  the  conrt.  If  the  court  is  satisfied  that, 
the  appraisement,  or  the  x)artition  and  appraisement,  was  fairly 
and  honestly  conducted  and  made,  the  report,  appraisement  and! 
partition  must  be  confirmed  ;  if  not,  rejected. 

^  14:79.  (N.  S.)  If  the  report  is  rejected  and  no  appeal  is 
taken  therefrom,'  or  if  from  any  cause  the  first  appraisers  fail  to 
make  the  required  report,  the  court  must  appoint  three  disinter- 
ested householders,  residents  of  the  county,  to  appraise  and  ad- 
measure the  homestead,  who  must  be  sworn  thereto,  perform 
the  duties  and  make  report  thereof,  and  the  same  proceed- 
ings for  the  confirmation  or  rejection  thereof  must  be  had,  aa> 
provided  in  the  two  preceding  sections.  If  the  report  is  again 
rejected,  and  no  appeal  is  taken,  the  court  must  direct  the  home- 
stead claimant  to  bring  action  for  partition  of  the  homestead, 
in  the  district  court,  and  must  set  apart  the  homestead  as  directed' 
by  the  district  court. 

$  1480.  (N.  S.)  Instead  of  dividing  a  house  or  the  landi 
embraced  in  the  homestead  selected  and  recorded,  the  person  en- 
titled to  the  homestead  by  descent  has  the  right  to  pay  to  the  es- 
state  the  excess  of  value  at  which  the  same  is  appraised  over 
five  thonsand  dollars,  and  the  court  mast  make  an  order  directing 
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the  executor  or  administrator  to  execate  a  deed  tberefor,  convey- 
iug  to  him  all  the  interest  of  the  estate  therein.     If  the  claimant 

•  declines  to  make  snch  payment,  and  prefers  receiving  the  valne 

•  of  the  homestead  rather  than  a  partition  between  Iiim  and  the 

•  estate,  any  of  the  heirs  or  devisees  may  pay  the  appraised 
valne  and  take  a  deed  from  the  estate  and  the  homestead  claim- 
ant. Five  thousand  dollars  of  the  purchase  money  must  be  paid 
!by  order  of  the  court,  to  the  person  entitled  to  the  homestead. 

$1481.  (N.  S.)  If  no  homestead  is  selected,  designated  and 
recorded  prior  to  the  death  of  the  decedent,  any  of  the  persons 

-named  in  section  fourteen  hundred  and  seventy-four,  entitled  to 
succeed  to  a  homestead,  may  petition  the  probate  court  to  ad- 
measure, appraise  and  set  apart  to  them  a  homestead,  from  the 

-real  estate  belonging  to  the  decedent.    The  petition  must  set 

"fortb  the  name  of  petitioner,  his  relation  to  decedent,  the  land 
from  which  it  is  desired  to  make  the  selection,  the  portion 

•there<rf  selected  and  its  estimated  valne,  and  whether  the  same 
is  conymmiity  or  separate  property  of  the  decedent,  or  owned  by 

■  decedent'  p.c  joint  tennnt,  or  tenant  in  common. 
W  CHL  506 ;  35  Cal .  315 ;  37  Cal.  182. 

^  14S^  (N.  S.)  If  the  luud  from  which  the  selection  of  the 
homestead  is  to  be  made  is  owned  by  the  decedent  as  joint  tenant, 
or  tenant  in  common,  the  probate  court  must  so  order,  and  the 
executor  or  administrator  must  proceed  to  have  partition  thereof 
made  by  action  in  the  district  court,  as  provided  in  this  code  ; 
and  when  partition  is  so  made  and  certified  to  the  probate  court, 
Uie  probate  court  must,  if  the  portion  set  apart  to  the  estate  does 
not  exceed  live  thousand  dollars  in  value,  set  the  same  apart  to 
the  claimant,  if  entitled  thereto,  and  cause  the  same  to  be  re- 
corded ;  or,  if  a  sale  is  had  of  the  land  by  decree  of  the  district 
or  probate  court,  the  proceeds  of  the  sale  belonging  to  the  estate, 
not  exceeding  five  ^honsnnd  dollars,  must  be  paid  to  snch  claim- 
fmt. 

(  1483.  (N.  B.)  If  the  land  and  appurtenances  from  wbieh 
the  selection  of  a  homestead  is  sought,  is  community  or  separate 
property  of  the  decedent,  on  filing  the  petition  the  court  must 
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appoint  appraisers  and  cause  the  same  to  be  admeasnrei],  ap- 
praised, reported  and  confirmed  or  ngected,  as  provided  in  the 
preceding  sections  of  this  article. 
l«CaL296. 

^  1484.  (N.  S.)  If  it  is  made  to  i^pear  to  the  probate  cooit 
that  anj  appraisement  of  property,  constituting  the  homestead  or 
from  which  it  is  claimed,  is  either  too  high  or  too  low,  or  is  un- 
fairly or  frandnleptly  made,  the  appraisement,  by  order  of  the 
oonrt,  must  be  annalled  and  another  had,  as  provided  in  this 
article  in  case  of  rejection  of  a  report  Instead  of  allowing  the 
homestead  claimant,  or  other  heirs  or  dsTisees,  to  take  the 
property  in  this  section  before  menti<ned,  at  its  apprised  value, 
as  provided  in  section  fourteen  hnndred  and  eighty,  the  court 
may,  in  its  discretion,  or  on  petition,  direct  a  sale  thereof  to  be 
had  at  public  auction,  after  notice  of  sale  given  as  provided  far 
sales  of  real  estate  of  a  decedent  in  the  course  of  administration, 
for  the  payment  of  debts  or  legacies.  If  more  than  five  thou- 
sand dollars  is  not  bid,  no  sale  shall  take  place,  but  on  report  of 
the  facts  the  property  must  be  aet  apart  as  a  homestead. 

$  1485.  (N.  8.)  The  costs  of  all  proceedings  in  the  probate 
court,  provided  for  in  this  chapter,  most  be  paid  by  the  estate, 
as  expenses  of  administration.  Persons  sncceediug  by  purchase 
or  otherwise  to  the  interests,  rights  and  title  of  successors  to 
homesteads,  or  to  the  right  to  have  homesteads  set  apart  to  them, 
as  in  this  chapter  provided,  have  all  the  rights  and  benefits  con- 
ferred by  law  on  the  persons  whose  interests  and  rights  they 
acquire. 

^  I486.  (N.  8.)  A  certified  eopy  of  every  final  order  made 
in  pursuance  of  this  article  by  which  a  report  is  confirmed, 
property  assigned  or  sale  confirmed,  must  be  recorded  in  the 
office  of  the  recorder  of  the  county  where  the  homestead  prop- 
erty is  situated. 


c.c. 


1 
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CHAPTER    VI. 

OF  CLAIMS  AGAINST  THE  ESTATE. 

ScOTioir  1490.  Notice  to  creditors.    Additional  notice. 

1491.  Time  expressed  in  the  notice. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 

1493.  Time  within  which  claims  against  an  estate  most 

be  presented. 

1494.  Claims  to  be  sworn  to,  and  when  allowed,  to  bear 

same  interest  as  judgments. 

1495.  Probate  judge  may  presentclaim,and  acMon  thereon. 

1496.  Allowance  and  rejection  of  claims. 

1497.  Approved  claims  or  copies  to  be  filed.     Claims  se- 

cured by  liens  may  be  described.    Lost  claims. 

1498.  Bejected  claims  to  be  sued  for  within  three  months. 

1499.  Claimsbarredby  statute  of  limitations.    When  and 

who  probate  judge  may  examine. 

1500.  Claims  must  be  presented  before  suit. 
1601.    Time  of  limitation. 

1502.    Claims  in  action  pending  at  time  of  decease. 

1508.  Allowance  of  claim  in  part. 

1504.  Effect  of  judgment  against  executor. 

1605.    Execution  not  to  issue  after  death.    If  one  is  levied 
the  property  may  be  sold. 

1506.  What  judgment  is  not  a  lien  on  real  property  of 

estate. 

1507.  May  refer  doubtful  claims.  Efi^ct  of  referee's  allow- 

ance or  rejection. 

1505.  Trial  by  referee,  how  confirmed  and  its  effect 

1509.  LiabUity  of  executor,  etc.,  for  costs. 

1510.  Claims  of  executor,  etc.,  against  estate. 

1511.  Executor  neglecting  to  giro  notice  to  creditors,  to 

be  removed. 

1512.  Executor  to  return  statement  of  claims. 

^  1490.  ($  128.)  Every  executor  or  administrator  most, 
immediately  after  his  appointment,  cause  to  be  published  in 
some  newspaper  of  the  county,  if  there  be  one,  if  not,  then  in 
such  newspaper  as  may  be  designated  by  the  conrt,  a  notice  to 
the  creditors  of  the  decedent,  requiring  all  persons  having  claims 
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against  him  to  exhibit  them,  with  the  neoessary  Tonchere,  to  the 
executor  or  administrator,  at  the  place  of  his  reeidence  or  bnai- 
neas,  to  be  specified  in  the  notice ;  soch  notice  must  be  published 
as  often  as  the  jadj<e  or  conrt  shall  direct,  but  not  less  thai\  once  a 
week  for  foor  weeks ;  the  court  or  judge  may  also  direct  addi- 
tional notice  by  publication  or  posting.  In  case  such  executor 
or  administrator  resigns,  or  is  remored,  before  the  time  expressed 
in  the  notice,  his  successor  must  gi\e  notice  only  for  the  unex- 
pired time  allowed  for  such  presentation. 

Stat.  1861,  B36,  inserted  the  words,  "-wltliiu  ten  months  after  the  first 
IHiIilication  of  the  notice,"  between  "  vouchers  "  and  **  to  the  executor  " ; 
also,  8al>stitnted,  '*  the  expiration  of  the  ten  months  after  tlie  lir^tt  publi- 
cation of  Buth  notice,"  for  "  the  time  expressed  in  the  notice  ' ;  also, 
'*  portion  of  the  ten  months,"  for  "  time  allowed  for  such  presentation^' 

Stat  1851,  461,  was  same  as  Stat  1861,  omitting  all  after  the  Aror<Is, 
**foar  weeks  "  therefrom. 

6Cal.667;  9Cal.636;  19Cal.S31;  21  Cal.Sl;  24CaI.496;  MCaI.438; 
38CaL87. 

^  1491.  ($  128.)  The  time  expressed  in  the  notice  must  be 
ten  months  after  its  first  publication  when  the  estate  exceeds  in 
Talne  the  sum  of  ten  thousand  dollars,  and  four  months  when  it 
does  not. 

Vide  §  14S0  and  note ;  also,  S 1469. 

^  14;92.  ($  129.)  After  the  notice  is  given,  as  required  by 
the  }>receding  section,  a  copy  thereof,  with  the  affidavit  of  due 
publication,  or  of  publication  and  posting,  must  he  filed,  and 
upon  snch  affidavit  or  other  testimony  to  the  satisfaction  of  the 
coort,  an  order  or  decree  showing  that  due  notice  to  creditors  has 
been  given,  and  directing  that  such  order  or  decree  be  entered 
in  the  minutes  and  recorded,  must  be  made  by  the  court. 

Stat.  1861, 637,  was  eamo  in  substance. 

Stat.  1851, 464,  read :  "  After  the  notice  shall  have  been  published,  a 
copy  thereof,  together  with  an  affidavit  attacked  thereto,  of  the  publisher 
or  printer  of  the  paper  in  which  the  same  was  published,  shall  bo  filed 
by  the  executor  or  administrator." 

38  Cal.  87. 

$  1493.  ($  130.)  If  a  claim  is  not  presented  within  the  time 
limited  in  the  notice,  it  is  barred  forever,  except  as  follows :  If 
it  is  not  then  due,  or  if  it  is  contingent,  it  may  be  presented 
within  one  month  affcer  it  becomes  due  or  absolute  ;  when  it  is 
ipade  to  appear  by  the  afi^'lavit  of  the  claimant,  to  the  satisfaction 
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of  the  execator  or  adminiBtrator  and  the  probate  jadge,  that  the 
claimant  bad  no  notice,  as  provided  in  this  chapter^  by  reason  of 
being  out  of  the  state,  it  may  be  presented  any  time  before  a 
decree  of  diatribation  is  entered ;  a  claim  for  a  deficiency  remain- 
ing unpaid  after  a  sale  of  pro-j^rty  of  the  estate  mortgaged  or 
pledged^  must  be  presented  toitkin  one  month  after  such  dejiei- 
ency  is.  ascertained, 

Stat.  I860. 17,  read :  "  Within  ten  months  after  the  first  publication  of 
the  u'ttice,"  instead  of  "within  the  time  limited  in  the  notice";  also, 
'•  ten  inonths,"  instead  of  "  one  month." 

Stat.  185',  464.  omitted  all  after  the  words,  "d»G  and  absolute" ;  read : 
"  ton  months,"  instead  of  "one  month  " ;  also,  '*  within  ten  montlis  after 
first  publication  of  notice,"  instead  of,  *'  within  the  time  limited  in  the 
notice." 

.  6  Cal.  392. 412, 667:  9  Cal.  636. 643 ;  10  Cnl.  384, 482;  18  Oal.  428;  19  Cal. 
86:  51  Cal.  32;  22  Cal.  9S;  U  Cal.  498:  27  Cal.  354;  29  Cal.  104,  122;  34  CaL 
264.504:  36  Cal.  438;  38  Cal.  87;  39  Cal.  231;  Pico\.DeLa  Guerra,  April 
Term,  1861. 

^  1494.  (^  1.31.)  Every  claim  presented  to  the  administra- 
tor must  be  supported  by  the  affidavit  of  the  claimant,  or  some 
one  in  his  behalf  that  the  amoant  is  justly  due,  that  no  payments 
have  been  made  thereon  which  are  not  credited,  and  that  there 
are  no  oifiiets  to  the  same,  to  the  knowledge  of  the  claimant  or 
affiant.  When  the  affidavit  is  made  by  person-  other  than  the 
claimant,  he  must  set  forth  in  the  affidavit  the  reasons  why  it  is 
not  made  by  the  claimant.  The  oath  may  be  taken  before  any 
officer  authorized  to  administer  oaths.  The  executor  or  admin- 
istrator may  also  require  satisfactory  vouchers  or  proofs  to  be 
produced  in  support  of  the  claim.  If  the  estate  is  insolvent  no 
greater  rate  of  interest  shall  be  allowed  upon  any  claim,  after 
the  first  publication  of  notice  to  creditors,  than  is  allowed  on 
judgments  obtained  in  the  district  conrt. 

An  act  supplementary  to  an  act  entitled  an  act  to  regvlate  tk6 
settlement  of  the  estates  cf  deceased  persons,  passed  May  1, 
1851 .    Approved  March  30,  1872. 

[$  1.  When  it  shall  appear  upon  the  settlement  of  the  acconnts 
of  any  execntor  or  administrator  that  debts  against  tite  deceased 
have  been  paid  without  the  affidavit  and  allowance  prescribed 
by  section  one  hundred  and  thirty-one  of  the  act  to  which  this 
act  is  supplementary,  and  it  shall  be  proven  by  competent  evi- 
dence to  the  satisfaction  of  the  probate  court  that  such  debts 
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were  justly  doe,  were  paid  in  $rood  faith,  that  the  amonnt  paid 
was  the  troe  amoant  of  sach  iodebtedness  over  and  &lx>vc  all 
payments  or  set-offd,  and  that  the  estate  is  solvent,  it  shall  he  the 
doty  of  the  said  coart  to  allow  the  said  sams  so  paid  in  the  s^tle- 
ment  of  said  acconnts. 
Took  efiect  immediately.] 

Stat.  ISfil.  Syi'.  snhstitnted  for  tho  last  sentence,  beginning  TriOi, "  if  the 
estate,"  the  words,  *•  the  amonnt  of  interest  shall  beeompnted,  and  In- 
clnded  in  the  Riatement  of  the  claim,  and  the  rate  of  intiivst  determined. 
In  case  the  e-^iito  is  insolvent,  no  claim  contracted  after  the  passage  of 
this  act  shaU  i>oar  greater  interest  than  ten  per  cent,  per  annum,  iVom 
and  afler  ilic  time  of  issuing  letters." 

Stat.  1S60. 17,  omitted  the  words,  "  which  are  not  credited  " ;  also,  all 
after  the  words, "  in  support  of  the  claim." 

Stat.  1851. 4B4.  omitted  the  words,  "or  some  one  in  his  behalf" ;  "which 
are  not  credited  ";  "or  afBant";  **whcn  the  aflidavit  is  made  by  any 
other  pers<  n  than  the  clnimaut,  he  must  set  forth  iu  tlie  affidavit  the  rear 
SODS  why  it  is  not  made  by  the  claimant " ;  and  also,  all  ailer  tho  words, 
**  in  support  of  the  claim." 

6  Cal.  3S6.  412.  666;  9  ('al.  636;  14  Cal.  1T2, 180;  18  Cal.  376. 427;  19  Cal. 
97;  21  Cal.  24;  '27  Cal.  353;  38  Cal.  87. 

$  14:95.  ($  131.)  Any  probate  judge  may  present  a  claim 
against  the  estaXe  of  the  decedent,  for  allowance,  to  the  execator 
or  admioistrator  thereof ;  and  if  the  executor  or  administrator 
allows  the  claim,  he  must,  in  writing,  designate  some  probate 
jadge  of  an  adjoining  county,  who,  upon  the  presentation  of  such 
claim  to  bim,  is  vested  with  the  same  power  to  allow  or  reject  it 
as  he  would  have  if  the  will  had  been  proved  or  administration 
granted  iu  his  own  county ;  and  the  probate  judge  presenting 
such  claim,  iu  case  of  its  rejection  by  the  executor  or  administra- 
tor, or  by  such  probate  judge  as  shall  have  acted  upon  it,  has  the 
same  right  to  sue  in  a  proper  court  for  its  recoveiy  as  other  per- 
sons have  when  their  claims  against  an  estate  are  rejected. 

Stat.  1856, 93.    6  Cal.  666 ;  19  Cal.  97 ;  38  Cal.  87. 

^  14:96.  (§  132.)  When  a  claim,  accompanied  by  the  affi- 
davit required  in  this  chapter,  is  presented  to  the  executor  or 
administrator,  he  must  indorse  thereon  his  allowance  or  rejection, 
with  the  day  and  date  thereof.  If  he  allow  the  claim,  it  must  be 
presented  to  the  probate  judge  for  his  approval,  who  must,^ 
the  same  manner,  indorse  upon  it  his  allowance  or  rejection.  If 
the  executor  or  administrator,  or  Ihe  judge,  refuse  or  neglect  to 
indorse  such  allowauee  or  rejection  for  ten  days  after  tiie  claim 
has  been  presented  to  him,  -sjich  refusal  or  neglect  is  equivalent 
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to  a  rejection  ;  and  if  the  presentation  be  made  by  a  notary,  the 
certiticate  of  such  notary,  ander  seal,  is  primary  eyidence  of  SQch 
presentation  and  rejection.  If  the  claim  be  presented  to  the 
executor  or  administrator  before  the  expiration  of  the  time  lim- 
ited for  the  presentation  of  claims,  the  same  is  presented  in  time, 
though  acted  upon  by  the  executor  or  administrator,  and  by  the 
judge,  after  the  expiration  of  such  time. 

Stat.  1861,  637,  read:    " Prtma /a««.'*  instead  of  "primary";  also, 
'*  valid,"  instead  of  "  presented  in  time." 

Stat.  1851, 464,  omitted  all  after  the  words, "  allowance  or  rejection." 

6Cal.669;  7  CaI.2I5;  18Cal.427;  21  Cal.24;  23Cal.  362;  26  Cal.429; 
S4Cal.226;  38Cal.87. 

^  14;97.  (^  i:i.3.)  Every  claim  allowed  by  the  executor  or 
administrator,  and  approved  by  the  probate  judge,  or  a  copy 
thereof,  as  hereinafter  provided,  must  within  thirty  days  there- 
after be  filed  in  the  probate  conrt,  and  be  ranked  among  the  ac- 
knowledged debts  of  the  estate,  to  be  paid  in  due  course  of 
administration.  If  the  claim  is  fonnded  oc  a  bond,  bill,  note  or 
any  other  instrument,  a  copy  of  such  instrument  mast  accom- 
pany the  claim,  and  the  original  instrument  must  be  exhibited  if 
demanded,  unless  it  is  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit  containing  a 
copy  or  pai-ticular  description  of  such  instrument,  and  stating  its 
loss  or  destruction.  If  the  daim  or  any  part  thereof  is  secared 
by  a  mortgage  or  other  lien  which  has  been  recorded  in  the 
office  of  the  recorder  of  the  county  in  which  the  land  affected  by 
it  lies,  it  is  sufficient  to  describe  the  mortgage  or  )ien  and  refer  to 
the  date,  volume  and  page  of  its  record.  If,  in  any  case,  the 
claimant  has  left  any  original  voucher  in  the  hands  of  the  execu- 
tor or  administrator,  or  suffered  the  same  to  be  filed  in  court,  be 
may  withdraw  the  same  when  a  copy  thereof  has  been  already, 
or  is  then  attached  to  his  claim. 

A  brief  description  of  every  claim  filed  must  be  entered  by  the 

clerk  in  the  register,  showing  the  namo  of  the  claimant,  the 

amount  and  character  of  the  claim,  rate  of  interest  and  date  of 

allowance. 

Stat.  1861,  63S,  provided  that  in  case  of  claims  founded  on  a  bond,  bill, 
note  or  other  hiatruraent,  the  original  instrumcn':  sliould  be  presented, 
anU  tlio  allowance  an'l  approval,  or  rejection,  indorsed  thereon :  in  case  of 
los.")  or  destruction,  the  same  indorsement,  to  be  made  on  the  allldavlt  of 
loss  or  destruction ;  also,  that  the  mortgage  or  other  evidence  of  lien. 
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shoald  be  attached  to,  and  filed-  with,  the  claim,  unless  recorded,  etc., 
and  thto  the  reference  was  sufficient.  In  other  respects  it  atss  lu  sub- 
stance the  same  as  §  1497. 

StaL  I860, 18,  omitted  all  after  the  words,  **due  course  of  administra- 
tion." 

Stat  1851. 4<)5,  was  same  as  Stat.  1860,  omitting  therefh>m  the  words, 
**  and  approved  by  the  probate  judge." 

6  Cal.412,66};  7  Cal.228;  9  Cal.636;  18  Cal.430;  21  Cal.29;  23  Cal. 
1;  24  Cat  4S6;  27  Cai.  354;  29  Cal.  104, 122;  38  Cal.  87. 


^  14:98.  ($134.)  When  a  claim  »  rejected,  either  by  tiie 
executor  or  adminietrator,  or  the  pmbate  judge,  the  holder  must 
brisg  Bait  ill  the  proper  coart  against  the  execator  or  adminis- 
trator, within  three  months  after  the  date  of  its  rejection,  if  it  be 
then  dne,  or  within  two  months  after  it  becomes  due,  otherwise 
the  claim  is  forever  barred 

Stat.  1851, 465,  read :  "  three,"  instead  of  '*  two,"  in  italics. 

%  Cal.  669;  10  CaL  386;  18  Cal.  428;  21  Cal.  29;  34  Cal.  226;  38  CaL  87. 

^  14:99.  (^  135.)  No  claim  must  be  allowed  by  the  executor 
or  administrator,  or  by  the  probate  jadge,  which  is  barred  by  the 
atatate  of  limitations.  When  a  claim  is  presented  to  the  probate 
jadge  for  his  allowance,  he  may,  in  his  discretion,  examine  the 
claimant  and  others,  on  oath,  and  hear  any  other  legal  evidence 
teaching  the  validity  of  the  claim. 

Stat.  1851,  A6.\  omitted  all  after  the  wont,  **  limitations  " ;  but  the  bal- 
ance was  added  by  Stat.  1863-4, 370. 

2  Cal.  386:  6  Cal.  669;  10  Cal.  386;  18  Cal.  428;  19  Cal.  83, 87, 97;  23  Cal. 
963 ;  38  Cal.  87.  JJall  &  Smith  v.  Hfill,  April  Term.  1861. 

*othe  executor  or  adminrntrat  .r.  ♦:.exoept  in  the  foCw 
o«se:  an  acbon  may  be  brought  by  any  holder  of  a  morZ^ 

'ri^  Ifl?    '  *'.'  "^"^  "8"""'  »°y  """^r  property 

of  the  estate  u,  expressly  waived  in  the  complaint-  but  no 

counsel  fees  shall  be  recovered  iu  such  action  Zt'ss  such 
claim  be  so  presented.'.    (Took  effect  MarchlS.  1,76  ) 

tatioiiB  l>erein  preHotiuou. 
4  Cal.  668;  88  Oal.  87. 
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^  1503.  (^  138.)  If  an  action  16  pending  against  ibe  de- 
cedent at  the  time  of  bis  death,  the  plaintiff  must  in  like  manner 
present  liis  claim  to  the  executor  or  administrator  for  allowance 
or  rejection,  authenticated  as  required  in  other  cases ;  and  no 
recovery  shall  be  had  in  the  action  unless  proof  be  made  of  the 
presentations  required. 

6  Cal.  669 ;  28  Cal.  568 ;  38  CaL  87.  Bank  of  Stockton  v.  Eowland^  Oc- 
tober Term,  1871. 

^  1503.  (^  139.)  Whenever  any  claim  is  presented  to  an 
executor  or  administrator,  or  to  the  probate  judge,  and  be  is  willing 
to  allow  the  same  in  part,  he  must  state  in  his  indorsement  the 
amount  he  is  willing  to  allow.  If  the  creditor  refuse  to  accept 
the  amount  allowed  in  satisfaction  of  bis  claim,  he  shall  recover 
no  costs  in  any  action  therefor,  brought  against  the  executor  or 
administrator,  unless  he  recovers  a  greater  amount  than  that 
offered  to  be  allowed. 

6  CaL  669;  d  CaL  636;  21  Cal.  31;  38  Cal.  87. 

$1504.  ($140.)  A  judgment  rendered  against  an  ezecntor 
or  administrator,  upon  any  claim  for  money  against  the  estate  of 
his  testator  or  intestate,  only  establishes  the  claim  in  the  same 
manner  as  if  it  had  been  allowed  by  the  executor  or  administrator 
and  the  probate  judge,  and  the  judgment  must  be  that  the  execu- 
tor or  administrator  pay  in  due  course  of  administration  the 
amount  ascertained  to  be  due.  A  certified  transcript  of  the 
judgment  must  be  filed  in  the  probate  court.  No  execution  most 
issue  upon  such  judgment,  nor  shall  ii  create  any  lien  upon  the 
property  of  the  estate,  or  give  to  the  judgment  creditor  any  pri- 
ority of  payment. 

6CnL412,6A9;  9  Cal.  127. 136;  13  CaL  136:  18  Cal.  378:  21  Cal.  29;  29 
Cal.  362 ;  34  Cal.  226 ;  38  CaL  87, 378 ;  Bank  qf  Stockton  v.  Sowland,  Octo- 
ber Term,  1871. 

$  1505.  (^  141.)  When  any  judgment  has  been  rendered 
for  or  against  the  testator  or  intestate  in  his  lifetime,  no  execu- 
tion shall  issue  thereon  after  his  death,  except  as  provided  in 
section  six  hundred  and  eighty-six,  a  judgment  against  the  de- 
cedent for  the  recovery  of  money,  must  be  presented  to  the 
executor  or  administrator,  like  any  other  claim.  If  execution  ii 
actually  levied  upon  any  property  of  the  decedent  before  his 
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death,  the  same  may  be  sold  for  the  Batisfiu:tion  thereof,  and  the 
€»ffieer  making  the  sale  most  account  to  the  execntor  or  adminiB- 
trator  for  any  soiploB  in  his  bands. 

Stat  1861, 63S,  read :  "  When  anv  jndgment  has  bc«n  rendered  against 
the  teatator,  or  iute$tate«  in  his  lite,  no  execution  shall  issue  i hereon  after 
liis  death;  but  a  certified  ropy  ofsnch  judgment  shall  be  preset 'ted  to  the 
executor,  or  administrator,  and  be  allowed  ahd  Jiled,  or  rejected,  as  anj 
other  claim,  but  nii-d  not  be  supported  by  the  affidavit  of  the  claimant, 
and  if  justly  due  and  unsatisfied,  Miali  be  paid  in  due  course  of  adminis- 
tration ;  provided.  Ij-mcvtr,  llmt  if  the  execution  shall  have  beeii  actually 
levied  upon  any  pr<»pcrty  of  the  <U  ceased,  the  Rarae  may  be  t^i.IJ  for  the 
satisfaction  tliereuf,  and  the  officer  making  the  sale  shall  account  to  the 
executor,  or  a<lniinistraior,  for  any  surplus  in  his  hand*:.  Th*-  executor, 
or  administrator,  may,  however,  require  the  affidavit  of  the  claimant,  or 
other  satisfactory  proof,  that  the  j'^dgment,  or  any  portion  thereof,  is 
justly  due  and  uoisatisiied." 

9  Cal.  127, 429 ;  14  Cal.  641 ;  19  Cal.  100 ;  22  Cal.  99 ;  37  Cal.  143 ;  38  Cal.  378. 

StaL  1851,  465,  was  same  as  Stat.  1861,  omitting  therefrom  the  words  in 
italics;  and  all  alter  the  words,  "  surpios  in  his  hands.'* 

Vide  n  686, 669. 

^  1306.  A  jadgment  rendered  against  a  decedent,  dying 
after  verdict  or  decision  on  an  issue  of  fact,  bat  before  jndgment 
IB  rendered  tbereon,  is  not  a  lieu  on  the  real  property  of  the  de- 
cedent, but  is  payable  in  due  course  of  administration 

Fide §669:    Stat.  1851, 82. 

^  1507.  (^  142.)  If  the  executor  or  administrator  doubts 
the  correctness  of  any  claim  presented  to  him,  be  may  enter  into 
an  agreement,  in  writing,  with  the  claimant,  to  refer  the  matter 
in  controversy  to  some  disinterested  person  to  be  approved  by 
the  probate  judge.  Upon  filing  the  agreement  and  approval  of 
the  probate  judge  in  the  office  of  the  clerk  of  the  district  court 
for  the  county  in  which  the  letters  testamentary  or  of  adminis- 
tration were  granted,  the  clerk  must,  either  iu  vacation  or  in 
term,  enter  a  minute  of  the  order  referring  the  matter  iu  contro- 
versy to  the  person  so  selected  ;  or,  if  the  parties  conseut,  a 
reference  may  bo  bad  in  the  probate  court ;  and  the  report  of 
the  referee,  if  confirmed,  establishes  or  rejects  the  claim  the 
same  as  if  it  hud  been  allowed  or  rejected  by  tbe  executor  or  ad- 
ministrator and  the  probate  judge. 

Stat  1851, 466,  omitted  the  balance  of  the  section  after,  **  the  person  so 
selected,"  which  was  added  hy  Stat.  1861, 636. 

^  1508*  (^  143.)  Tbe  referee  must  hear  and  determine  the 
matter,  and  make  his  report  thereon  to  the  (sourt  in  which  his  ap- 
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-  pointment  is  entered.  The  same  proceedings  shall  be  had  in  all 
respects,  and  the  referee  shall  have  the  same  powers,  be  en- 
Litled  to  the  same  compensation  and  subject  to  the  same  con- 
trol, as  in  other  cases  of  reference.  The  court  may  remove  the 
referee,  appoint  another  in  his  place,  set  aside  or  confirm  his  re- 
port,  and  adjudge  costs,  as  in  actions  against  execntors  or  ad* 
ministrator?,  and  the  judgment  of  the  court  theieon  shall  be  as 
valid  and  effectual,  in  all  respects,  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  ordinary  process. 

^1509.  (§144.)  When  a  judgment  is  recovered,  with  costs, 
igainst  any  executor  or  administrator,  he  shall  be  individoally 
.iablc  for  such  costs,  l^t  they  must  be  allowed  him  in  his  adminis- 
Iration  accounts,  unless  it  appears  that  the  suit  or  proceeding  in 
vrhich  the  costs  were  taxed  was  prosecuted  or  defended  withont 
just  cause. 

6  Cal.  169, 667. 

§  1510.  (§  145.)  If  the  executor  or  administrator  is  ft 
creditor  of  the  decedent,  his  claim,  duly  authenticated  by  affida- 
vits, must  be  presented  for  allowance  or  rejection  to  the  probate 
judge,  and  its  allowance  by  the  judge  is  sufficient  evidence  of  its 
correctness,  and  it  must  be  paid  as  other  claims^  in  due  course  of 
administration.  If,  however ^  the  probate  judge  rejects  the 
claim^  action  thereon  may  be  had  against  tlie  estate  by  the 
claimant,  and  summons  must  be  served  upon  iJie  probate  judge^ 
who  may  appoint  an  attorney  at  tlie  expense  of  t/ie  estate,  to  de- 
fend the  action.  If  the  claimant  recovers  no  judgment  he  must 
pay  all  costs,  including  defendant's  attorney's  fees. 

Approved  February  1,  1872. — [$  145.  If  the  executor  or  ad- 
ministnitor  is  himself  a  creditor  of  the  testator  or  intesttite,  his 
claim,  duly  authenticated  by  affidavits,  shall  be  presented  for 
allowance  or  rejection,  to  the  probate  judge,  and  its  allowance 
by  the  jndge  shall  be  sufficient  evidence  of  its  correctness.  If 
the  probate  judge  reject  the  claim,  the  executor  or  administrator 
may  commence  an  action  in  any  court  of  competent  jurisdiction 
within  ninety  days  thereafter,  against  the  estate  of  the  testator  or 
intestate,  to  establish  the  correctness  of  the  claim.  Immediately 
after  commencing  sucb  action,  he  shall  notify  the  probate  jadge 
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thereof  in  writing,  who  Bball  thereapon  appoint  some  saitable 
attorney  to  appear  and  defend  the  estate  in  sach  action.  Pro- 
videdf  if  the  probate  jadge  fail  to  appoint  an  attorney,  or  if  no 
attorney  appear  ia  the  action  within  ten  days  after  snch  appoiut- 
ment,  the  conrt  in  which  the  action  is  pending,  on  application, 
shall  appoint  an  attorney.  The  court  before  which  sucb  action 
is  tried  shall  allow  said  attorney  each  compensation  as  it  deeii.s 
jost  and  reasonable,  said  compensation  to  be  taxed  as  costs  in  the 
case,  and  recovered  from  the  party  against  whom  judgment  is 
rendered. 

10  CaL  482;  16  Cal.  434;  21  CaL  31. 

$  1511.  ($  146.)  If  an  executor  or  administrator  neglects 
for  two  months  after  his  appointment  to  give  notice  to  creditors, 
as  prescribed  by  ^is  chapter,  the  conrt  must  revoke  his  letters, 
and  appoint  some  other  person  in  his  steady  equxilly  or  the  next 
in  order  entitled  to  the  appointment* 

^  1512.  (^  147.)  At  the  same  term  at  which  he  is  required 
to  return  his  inventory,  the  executor  or  administrator  must  also 
return  a  statement  of  all  claims  against  the  estate  which  have 
been  presented  to  him,  if  so  required  by  the  court ;  and  from 
term  to  term  thereafter  he  must  present  a  statement  of  claims 
snbseqnently  presented  to  bim.  In  all  such  statements  be  must 
designate  the  names  of  the  creditors,  the  nature  of  each  claim, 
-when  it  became  due  or  will  become  due,  and  whether  it  was  al- 
lowed or  rejected  by  him. 

•  CBL6M;21CaL82. 
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CHAPTER  VII. 

OF   SALES  AND  CONVEYANCES  OF   PROPERTY  OF 

DECEDENTS. 

Article       J     Sales  in  general. 

II.    Sales  of  personal  property. 

III.  Summary  sales  of  mines  ans  mining  imtxr- 

ESTS.  r 

IV.  Sales  of  real  estate,  interests  THSREiHy 

AND  confirmation  THEREOF 


ARTICLE  I. 

BALES  IN  GENERAL. 

Section  1616.   Fersonal.  estate  first  cbargeable.    Real  estate,  when 

8old. 

1517.  No  sales  valid  exoept  hy  ordw  of  probate  ooiirt. 

1518.  Applications  for  orders  of  sale. 

1519.  But  one  petition,  order  and  sale  must  be  had  when 

it  is  possible  to  do  so. 

$  1516.  ($  115.)  The  personal  estate  of  a  decedent  which 
comes  into  the  hands  of  the  executor  or  administrator  is  fixBt 
char|<eable  with  the  payment  of  the  debts  and  expenses ;  if  the 
goods,  caattcis,  rights  and  credits  in  the  hands  of  the  execator  or 
administrator  are  not  safiicient  to  pay  the  debts  of  the  decedent, 
the  expenses  of  administration  and  the  allowance  to  tlie  family, 
the  whole  of  the  real  estate  may  be  sold  for  that  purpose  by  the 
executor  or  administrator,  in  the  manner  preeeribed  in  arti^e 
seven  of  chapter  four  of  Hiis  title, 

Stat.  1851,461,  sabstitatcd  the  words  "by  this  Act*'  for  the Italieiaed 
words. 

20Cal.813;  31CaL604. 

$1517.  ($148.)  No  sale  of  any  property  of  an  estate  of  a 
decedent  is  valid,  unless  made  ander  order  of  the  probate  court, 
except  as  otherwise  provided  in  this  chapter.    All  sales  must  be 
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reported  under  oalk  and  confirmed  by  the  probate  court,  before 
the  title  to  the  property  sold  passes. 

Stat.  1861. 639,  omitted  italicized  words,  and  read :  "actor  other  acts,'* 
instead  of  ''cliapter." 

Stat.  1851,  467,  omitted  all  after  the  words,  '*  of  the  probate  court." 

9  Cal.  127 ;  14  Cal.  642 ;  18  Col.  291, 303 ;  21  Cal.  29. 

^  1518.  (^  1'19.)  All  petitions  for  orders  of  eale  musk  be  in 
writing,  setting  forth  the  facts  showing  the  sale  to  be  necessary, 
and  upon  the  hearing,  any  person  interested  in  the  estate  may  iile 
his  written  objections,  which  must  be  heard  and  determined. 

^  1519.  When  it  can  be  made  to  appear  to  the  court  that  tlie 
estate  is  insolvent,  or  that  it  will  require  a  sale  of  all  the 
property  of  the  estate,  of  every  character,  to  pay  the  family  al- 
lowance, expenses  of  administration  and  debts,  (here  must  be  but 
one  petition  filed,  but  one  order  of  sale  made,  and  but  one  sale 
had.  The  probate  court,  when  a  petition  for  the  sale  of  any 
property  for  any  of  the  purposes  herein  named  is  presented, 
must  inquire  fully  into  the  probable  amount  required  to  make  all 
such  payments,  and  if  there  is  no  more  estate  than  sufficient  to 
pay  the  s^me,  must  require  but  one  proceeding  for  the  sale  of 
the  entire  estate.  In  such  case,  the  petition  must  set  forth  all 
the  facts  required  by  section  fifteen  hundred  and  thirty-seven. 


C*  C»-  P. 
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ABTICLE  II. 

BALES  OF    PERSONAL   PROPERTY. 

Section  1522.  Perishable  and  depreciating  property  to  be  sold. 

1523.  Order  to  sell  personal  property. 

1524.  Fartnership  interests  and  choses  in  action,  how  sold. 

1525.  Order  of  sale,  what  to  direct  and  what  to  be  flnt 

sold. 
1526     Sale  of  personal  property. 

^  1533.  (^  150.)  At  any  time  after  reeeiving  letters,  the 
execntor,  admiuistrator  or  special  administrator  may  apply  to  the 
court  or  judge  and  obtain  an  order  to  sell  perishable  and  other 
personal  property  likely  to  depreciate  in  value,  or  which  will  in- 
cur loss  or  expense  by  being  kept,  and  so  much  other  personal 
property  as  may  be  necessary  to  pay  the  allowance  made  to  the 
family  of  the  decedent.  The  order  for  the  sale  may  be  made  with- 
out notice  ;  but  the  execntor,  admiuistrator  or  special  administra- 
tor is  responsible  for  the  property,  unless,  a/ter  making  a  sworn 
return  and  ou  a  proper  showing,  the  court  shall  approve  the  sale. 

Vide  §  1523  and  note. 

^  1533.  (^  150.)  If  claims  against  the  estate  have  been  al- 
lowed, and  a  sale  of  property  is  necessary  for  their  payment  or 
the  expenses  of  administration,  the  execntor  or  administrator 
may  apply  for  an  order  to  sell  so  much  of  the  personal  property 
.  as  may  be  necessary  therefor.  Upon  filing  his  petition,  notice  of 
at.least  five  days  must  be  given  of  the  hearing  of  the  application, 
either  by  posting  notices  or  by  advertising.  He  may  also  make 
a  similar  application,  either  in  vacation  or  term,  from  time  to 
time,  so  long  as  any  personal  property  remains  in  his  hands  and 
sale  thereof  is  necessary.  If  it  is  made  to  appear  for  the 
best  interest  of  the  estate,  be  may,  at  any  time  after  filing  the 
inventory,  in  like  manner  and  after  giving  like  notice,  apply 
for  and  obtain  an  order  to  sell  the  who)e  of  the  personal  property 
belonging  to  the  estate,  tchether  necessary  to  pay  debts  or  noU 

Vide  %  1522. 

Stat.  1861, 639,  read :  "  If  there  be  delay  in  obtaining  sach  order,  snch 
property  may  be  sold  without  an  order  of  sale,"  instead  of  **  the  ordef*  of 
sale  may  be  made  without  notice." 
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Btat.  18G0, 175,  read :  **  At  tbe  term  of  the  court  to  which  the  hiventory 
is  returned,"  instead  of,  "  at  any  time  after  recei  vIdk  letters  " ;  alno,  omit- 
ted the  word, "  special  " ;  also,  all  after  the  words,  ^'  family  of  the  dece- 
dent" 

Stat  1851, 467,  was  the  same  as  Stat  1860,  omitting  therefirom  the  words' 
**and  if  he  deem  it  for  the  best  interest  of  the  estate,  he  may  at  any  time 
after  the  flliiiK  of  the  inventory,  make  an  application  in  liico  manner,  and 
after  gi  vinK  imtico,  for  an  order  to  sell  the  whole  of  the  personal  property 
belonging  to  the  estate." 

Stat  1865-6, 765-6.  read  as  fbllows :  "8  4.  Perishable  property  of  any 
estitc  may  be  sold  as  provided  by  law,  and  shall  include  all  personal 
property  which  is  llltely  to  decrease  in  vsdae,  or  become  worse  by  being 
kept,  or  s  subject  to  loss  or  expense,  so  that  it  shall  appear  to  be  for  tbe 
best  interest  of  the  estate  that  the  same  should  be  sold  without  delay. 
Partnership  interests,  or  interests  belonging  to  any  estate  by  virtue  of  any 
partnership  formerly  existing,  and  chosesin  action,  may*  bo  sold  in  the 
same  manner  as  other  personal  prtnierty,  when  it  shall  appear  to  be  for 
the  best  interest  of  the  estate.  Before  confirming  the  sale  of  any  part- 
nership interest,  whether  made  to  the  surviving  partner  or  partners  or  to 
any  other  person,  the  court  or  judge  shall  careftilly  inquire  into  the  con- 
dition of  the  partnership  affairs,  and  shall  examine  the  surviving  partner 
or  partners.  If  he  or  thev  shall  bo  in  the  county  and  able  to  be  present  in 
court,  and  no  such  sale  shall  be  confirmed,  unless  the  same  shall  appear 
to  be  for  the  be^t  interest  of  the  estate/' 

^  15^4^  Partnership  interests  or  interests  belonging  to  any 
estate  by  yirtae  of  any  partnersliip  formerly  existing,  interests  in 
personal  property  pledged,  and  cboses  in  action,  may  be  sold  in 
the  same  manner  as  other  personal  property,  when  it  appears  to 
be  for  the  best  interest  of  the  estate.  Before  confirming  the 
sale  of  any  partnership  interest,  whether  made  to  the  sarviving 
partner  or  to  any  other  pereon,  the  coart  or  jadge  must  carefully 
inquire  into  the  condition  of  tbe  partnership  affairs,  and  mnst  ex- 
amine the  suiyiving  partner,  if  in  the  county  and  able  to  be 
present  in  court. 

Vide  note  to  g  1522. 

^  1535.  (§  151.)  If  it  appears  that  tt  sale  is  necessary /or 
the  payment  of  debts  or  the  family  allowance^  or  for  the  best 
interest  of  the  estate  and  the  persons  interested  in  the  property 
to  he  soldf  whether  it  is  or  is  not  necessary  to  pay  the  debts  or 
family  allowance ^  the  court  or  judge  must  order  it  to  be  made. 
In  making  orders  and  sales  for  the  payment  of  debts  or  family 
allowance,  the  court  or  judge  must  so  direct,  and  such  articles  as 
are  not  necessary  for  the  support  and  snbsistetce  of  the  family 
of  the  decedent,  or  are  not  specially  bequeathed,  must  be  first 
sold.    Articles  bequeathed  mnst  not  be  sold  to  pay  debts  or 
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family  allowance^  until  all  other  personal  estate  has  been  ap- 
plied to  the  payment  thereof. 

Stat.  1861,  639,  and  1860, 175,  are  substantially  §  1525,  omitting  the  words 
in  italici^. 

Stat.  1851, 467,  omitted,  "or  for  the  best  interest  of  the  estate";  al80» 
words  in  italics. 

13Cal.605;  32  Cal.  667. 

$  1526.  (^^  152,  153.)  The  sale  of  personal  property  must 
be  made  at  public  auction,  and  after  public  notice,  given  for  at 
least  ten  days,  by  notices  posted  in  three  public  places  in  the 
county,  or  by  publication  in  a  newspaper,  or  bothj  containing  the 
time  and  place  of  sale,  and  a  brief  description  of  the  property 
to  be  sold;  unless,  for  good  reason  shown,  the  probate  conrt  or 
judge  orders  a  private  sale,  or  a  shorter  notice.  Public  sales  of 
such  property  must  be  made  at  the  court-house  door,  at  the  resi" 
dence  of  the  decedent,  or  at  some  other  public  place,  but  no  Bale 
shall  be  made  of  any  property  which  is  not  present  at  the  time  of 
selling  it,  unless  the  court  otherwise  order. 

Stat.  1861, 640,  contained  the  words, "  but  no  private  sale  shall  be  effect- 
ual for  any  purpose  till  the  same  shall  be  approved  by  the  probate  judge" : 
also. ''  to  be  meutioncd  in  the  notice,"  after  *'  public  place  " ;  but  omitted 
itaJicized  words. 

Stat.  1855, 300,  substantially  same  as  Stat.  1861,  omitting'  the  words,  "or 
a  shorter  notice." 

Vide  §  1517. 

lOCal.  119;  17  CaL  344. 
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ARTICLE  III. 

SUMMARY   SALES  OF  MINES  AND  MINING  INTERESTS. 

SxCTjoir  1529.  Mines  may  be  sold,  how. 

1530.  Petition  for  sale,  who  may  file  and  what  to  contain. 

153L  Order  to  show  cause,  how  made  and  on  what  notice. 

1532.  Order  of  sale,  when  and  how  made. 

1533.  Further  proceedings  to  conform  to  articles  two  and 

four. 

$  1589^  When  it  appears  from  the  inventory  of  the  estate  of 
any  decedent  that  his  estate  consists  in  whole  or  in  part  of  mines 
or  interests  in  mines,  sach  mines,  or  interests,  may  be  sold  under 
the  order  of  the  probate  court  having  jurisdiction  of  the  estate, 
AS  hereinafter  provided. 

Stat.  1865-6, 359,  S 1,  inserted  the  words,  "  orof  shares,  Interest  or  stocks 
In  a  mining  corporation,"  between  " mines  ^'  and  "such  mines." 

22  Cal.  277. 

^  1530.  The  exeontor,  administrator,  or  any  heir  at  law,  or 
creditor  of  the  estate,  any  partner  or  member  of  any  mining 
company,  in  which  interests  or  shares  are  held  or  owned  by  tlie 
estate,  may  file  in  the  probate  court  a  petition  in  writing,' setting 
forth  the  general  facts  of  the  estate  being  then  in  due  course  of 
administration,  and  particularly  describing  the  mine,  interest  or 
shares  which  it  is  desired  to  sell,  and  particularly  the  condition 
and  situation  of  the  mines  or  mining  interests,  or  of  the  mining 
company  in  which  such  interests  or  shares  are  held,  and  the 
grounds  upon  which  the  sale  is  asked  to  be  made. 

Stat  1881^,  359,  g  2,  same  In  substance. 

$  1531.  Upon  the  presentation  of  such  petition  the  probate 
judge  must  make  an  order  directing  all  persons  interested  to  ap- 
pear before  him  at  a  time  and  place  specified,  not  less  than  four 
nor  more  than  ten  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  to  the  executor 
or  administrator  to  sell  such  mines,  mining  interests,  shares  or 
stocks,  as  are  set  forth  in  the  petition  and  belonging  to  the  estate. 
A  copy  of  the  order  to  show  cause  must  be  personally  served  on 
all  persons  interested  in  the  estate,  at  least  ten  days  before  the 


f^  1531-1533      MINES  AND  MINING  INTERSSTS.  498 

time  appointed  for  hearing  the  petition,  or  patlished  at  least  fonr 
snccessive  weeks  in  such  newspaper  as  the  court  shall  specify. 
If  all  persons  interested  iu  the  estate  signify  in  writing  their  as- 
sent to  such  sale,  the  notice  may  be  dispensed  with. 

Stat.  186»-6, 359,  §  3.    22CaL277 

^  153S.  If,  upon  bearing  the  petition,  it  appears  to  the  satis- 
faction of  the  probate  judge  that  it  is  to  the  interest  of  the  estate 
that  sncli  mining  property  or  interests  of  the  estate  should  be 
sold,  or  if  it  appears  to  his  satisfaction  that  a%immediate  sale  is 
necessary  in  order  to  secure  the  just  rights  or  interests  of  the 
mining  partners  or  tenants  in  common,  in  which  such  shares  or 
property  are  held,  such  probate  judge  mast  make  an  order 
autborizfng  the  executor  or  administrator  to  sell  such  mining 
interests,  mines  or  shares,  as  hereinafter  provided. 

Stat.  1865-6, 359,  S  4,  same  In  substance. 

^  1533.  After  the  order  of  sale  is  made,  all  further  proceed- 
ings for  the  sale  of  such  mining  property,  and  for  the  noticCy  re- 
port and  covjirmation  thereof,  must  be  in  conformity  with  the 
provisions  of  article  four  of  this  chapter. 

Stat  1865-6, 359,  §  5,  substituted,  "  laws  providing  for  the  sale  of  other 
real  property,  under  the  orders  of  the  probate  court,"  for  **  article  four  of 
this  chapter '  ;  also,  added  the  words,  '*  and  whenever  such  mining  Inter- 
est shall  consist  of  stocks  or  shares  held  and  owned  as  personalty,  such 
further  proceedings  for  the  sale  thereof,  after  the  order  of  sale,  shall  be  In 
conformity  with  tuo  law  providing  for  the  sale  of  other  personal  property 
of  an  estate." 
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ARTICLE    IV, 

THE    SALK    OF    REAL    ESTATE,   INTERESTS    THEREIN  AND    CON- 

FIRSIATION   THEREOF. 

8xcTio?rl536.    To  sell  real  estate,  when. 

1537.    Verified  petition  for  sale,  what  to  contain  and  to 

what  it  may  rcibr. 
laSS.    Order  to  persons  interested  to  appear. 

1539.  Copy  to  be  served,  assent  given,  or  publication  made. 

1540.  Hearing  after  proof  of  service.    Presentation  of 

claims. 

1541.  Administrator,  executor  and  witnesses  may  bo  ex- 

amined. 

1542.  To  sell  real  estate  or  any  part,  when. 

1543.  Order  of  sale,  when  lo  bo  made. 

154'1.    What  the  order  oC  sale  must  contain.     May  be  at 
public  or  private  sale. 

1545.  Interested  perilous  may  apply  for  order  of  sale. 

Form  of  petition. 

1546.  To  deliver  copy  of  order  to  executor. 

1547.  Notice  of  sale. 

1548.  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notice. 

Bids,  when  and  how  received. 

1550.  Ninety  percent,  of  appraised  value  must  bo  offered. 

1551.  Purchase  money  on  sale  on  credit,  how  secured. 

1552.  Hearing  and  setting  aside  sale,  and  when  re-sale 

may  be  ordered. 

1553.  May  file  objections,  when  and  who. 

1554.  When  order  of  confirmation  is  to  be  made  and 

when  not. 

1555.  Conveyances. 

1556.  Order  of  confirmation,  what  to  state. 

1557.  Sale  may  be  postponed. 
1553.    Notice  of  postponement 

1559.  SaIeofreale«ttate  to  pay  legacies. 

1560.  Where  payment  of  debts,  etc.,  provided  for  by  w  ill. 

1561.  Sale  without  order.    May  require  security. 

1562.  Where  provi  ion  by  will  insufficient 

1563.  Estate  subject  to  debts,  etc.  / 

1564.  Contribution  among  legateea. 


i 
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1565.  Contract  for  purchase  of  lands  may  be  sold,  how. 

1566.  Conditions  of  8ale. 
15G7.    Purchaser  to  give  bond. 

1568.  Executor  to  assign  contiiict. 

1569.  Sales  by  executors  or  administrators  of  lands  under 

mortgage  or  lien. 

1570.  The  holder  of  the  mortgage  or  lien  may  purchase 

the  lands.    His  receipt  to  the  amount  of  bis  claim 
a  valid  payment. 

1571.  Administrator  an^  executor  liable  for  misconduct 

ir^sale. 
3672.    Fraudulent  Fales. 

1573.  Limitation  of  actions  for  vacating  sale,  etc. 

1574.  To  what  cases  preceding  section  not  to  apply. 

1575.  Account  of  Fale  to  be  returned. 

1576.  Executor,  etc.,  not  to  be  purchaser. 

^  1536.  (5  154.)  When  the  personal  estate  in  the  hands  of 
the  executor  or  administrator  is  exhausted  or  insufficient  to  pay 
the  allowance  of  the  family,  the  debts  outstanding  against  the 
decedent,  and  the  debts,  expenses  and  charges  of  administration, 
the  executor  or  administrator  may  sell  the  real  estate  for  that 
purpose,  upon  the  order  of  the  probate  court. 

Stat.  1S61, 640. 

Stat.  1851,  4G7,  omitted  the  words,  "the  debts  outstanding  against  the 
decedent";  also,  "expenses";  and  read:  "county  judge,"  instead  of 
"probate  court."  (Vide  Slat  1865-6,  359,  for  provisions  concerning  the 
summary  sale  of  mines  and  mining  interests  belonging  to  estate  of  de- 
ceased.) 

12  Cal.  200;  13  Cal.  576;  16  Cal.  600;  19  Cal.  207;  20  Cal.  124,  313;  22  Cal' 
275;  31  Cal.  605;  32  Cal.  241 ;  33  Cal.  665;  36  Cal.  €30;  39  Cal,  179. 

^  1537.  (^  155.)  To  obtain  such  order,  he  must  present  a 
veriiied  petition  to  the  probate  court,  or  to  the  jud^^c  ut  chambers, 
setting  forth  the  amount  of  personal  estate  that  has  come  to  his 
bands,  and  how  much  thereof,  if  any,  remains  undisposed  of; 
the  debts  outstanding  against  the  decedent,  as  far  as  can  be 
ascertained  or  estimated  ;  the  amount  due  upon  the  family  al- 
lowance, or  that  will  be  due  after  the  same  has  been  in  force  for 
one  year;  the  debts,  expenses  and  charges  of  administration 
already  accrued,  and  au  estimate  of  what  will  or  may  accrue 
during  the  administration  ;  a  description  of  all  the  real  estate  of 
which  the  decedent  died  seized  or  in  which  he  bad  any  ibterest. 
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or  in  whicb  the  estate  has  acquired  auy  interest,  and  the  condition 
and  yalue  of  the  respective  portions  and  lots  thereof,  and 
whether  the  same  be  community  or  separate  property ;  the 
names  and  ages  of  the  devisees,  if  any,  and  of  the  heirs  of  the 
decedent.  If  ail  the  matters  above  enumerated  cannot  be  ascer- 
tained, it  must  be  so  stated  in  the  petition 

Stat.  1861,  640,  read :  "  the  Intestate."  Instead  of, "  the  estate  thereof" ; 
also,  inscTLcd  bcnvccn  "heirs  of  the  decedent,"  and  **  if  all  the  matters," 
the  words,  "  Avlii\.h  petition  shall  bo  verified  l>y  the  oath  of  the  party  pre- 
senting the  same;  if  the  inventory  and  appraisement  on  flJo  contain -a  full 
description  of  the  personal  estate  of  the  deceased  and  of  all  the  real  estate 
of  which  tlae  te.stator,  or  intestate,  died  seized,  t  r  in  which  ho  had  any 
Interest,  or  in  which  the  estate  has  acquired  an^' interest,  sucli  inventory, 
b.y  a  proper  reference,  may  bo  made  a  part  (,f  the  petition  for  adescription 
of" the  personal  estate,  or  real  estate,  or  both,  and  if  tho  same  be  full  as  to 
all  property,  cxci'pt  property  suhsequenUy  discovered  or  subser.uently 
received,  such  reference  may  be  had  to  the  inventory,  and  the  additional 
property  may  bo  set  forth  in  the  petition." 

Stat.  1851. 4«»7,  read :  "  To  obtain  such  order,  he  shall  present  a  petition 
to  the  probate  couit,  setting  forth  the  amount  of  personal  estate  that  has 
come  to  his  hands,  and  Iiow  much  thereof,  if  any,  remains  undisposed  of, 
the  dchts  outstanding  against  the  deceased  as  far  as  flic  same  can  be  as- 
certained, a  d  scri|)Hon  of  all  the  real  estate  of  which  the  testator  or  in- 
testate died  seize.  I,  and  the  condition  and  value  of  the  respective  portions 
and  lots,  tlio  names  and  ages  of  the  devisees,  If  any,  and  of  the  hens  of  the 
deceased,  which  petition  shall  be  verified  by  the  oath  of  the  party  pre- 
senting the  same." 

13  Cal.  »76;  16  Cal.  dOO;  19  Cal.  207, 410;  20  CaL  123,  313;  31  Cal.  570;  33 
Cal.  665 ;  3(i  Cal.  6o9. 

^  1538.  ^  1.56.)  If  it  appears  to  the  court  or  judge,  from 
such  petition,  that  it  is  necessary  to  sell  the  whole  or  some  por- 
tion of  the  real  estate  for  the  purposes  and  reasons  mentioned 
in  the  preceding  section,  or  any  of  them,  such  petition  must  be 
filed  and  au  order  thereupon  made,  directing  all  persons  in- 
terested in  the  estate  to  appear  before  the  court,  at  a  time  and 
place  specified,  not  less  than  four  nor  more  than  ten  weeks  from 
the  time  of  making  such  order,  to  show  cause  why  au  order 
should  not  be  granted  to  the  executor  or  administrator  to  sell  so 
much  of  the  rc:il  estate  of  the  decedent  as  is  necessary. 

Stat.  1861,  640. 

Stat.  IRil,  468  read :  "  §  156.  If  it  shall  appear  by  such  petition  that 
there  Is  rot  suliicicnt  personal  estate  in  the  hands  of  the  executor  or  ad- 
ministrator to  paj'  iho  allowance  to  the  fUmily.  the  debts  outstanding 
against  the  deceased,  and  the  expenses  of  adnunistmtion,  and  that  it  Is 
necessary  to  mU  the  whole  or  some  portion  of  the  ical  estate  for  the  pay- 
ment of  such  debts,  the  probate  judge  8h:iil  tliereupon  make  an  order 
directing  all  personsJuterestcd  to  appear  before  liim  at  a  time  and  place 
Bpeciflcd,  not  less  than  four,  nor  more  than  ten  weeks  from  the  time  of 
makii^?  such  order,  to  show  cause  why  an  onler  should  not  be  granted 
to  the  executor  or  atlmkiistrator  to  sell  to  much  of  the  real  estate  of  the 
deceased  as  shall  be  necessary  to  pay  sucu  debts.* 
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l&GS.  Contract  for  purchase  of  lands  may  be  sold,  how. 

1566.  Conditions  of  sole. 

15G7.  PurcUaper  to  give  bond. 

156S.  Executor  to  assign  contiiict. 

1569.  Sales  by  executors  or  administrators  of  lands  under 

mortgage  or  lien. 

1570.  The  holder  of  the  mortgage  or  lien  may  purchase 

the  lands.    His  receipt  to  the  amount  of  bis  claim 
a  valid  payment. 

1571.  Administrator  an^l  executor  liable  for  misconduct 

ir^  sale. 
3572.    Fraudulent  Eales. 

1573.  Limitation  of  actions  for  vacating  sale,  etc. 

1574.  To  what  cofes  preceding  section  not  to  apply. 

1575.  Account  of  Fale  to  be  returned. 

1576.  Executor,  etc.,  not  to  be  purchaser. 

^  153G.  (5  154.)  When  the  personal  estate  in  the  hands  of 
the  executor  or  administrator  is  exhausted  or  insufficient  to  pay 
the  allov(rance  of  the  family,  the  debts  outstanding  against  the 
decedent,  and  ihe  debts,  expenses  and  charges  of  administration, 
the  executor  or  administrator  may  sell  the  real  estate  for  that 
purpose,  upon  the  order  of  the  probate  court. 

Stat.  1S61, 640. 

Stat.  IS.*)!,  4S7,  omitted  the  words,  "the  debts  outstanding  against  the 
decedent";  also,  '■expenses";  and  read:  "county  judge,"  instead  of 
"  probate  Cdurt."  (Vide  Stat  1861-6,  359,  for  provisions  concerning  the 
summary  sale  of  mines  and  mining  interests  belonging  to  estate  of  de- 
ceased.) 

12  Cal.  200;  13  Cal.  f)76;  16  Cal.  500;  19  Cal.  207;  20  Cal.  124,  313;  22  Cal' 
275;  31  Cai.  605;  32  Cai.  241 ;  33  Cal.  665;  36  Cal.  SGO;  39  Cal,  179. 

^  1537.  ($  155.)  To  obtain  such  order,  he  must  present  a 
veriiied  petition  Ip  the  probate  court,  or  to  the  jnd^o  at  chambers, 
setting  fortii  the  amount  of  personal  estate  that  has  come  to  bis 
bands,  and  bow  much  thereof,  if  any,  remains  undisposed  of; 
the  debts  outstanding  against  the  decedent,  as  far  as  can  be 
ascertained  or  estimated  ;  the  amount  due  upon  the  family  al- 
lowance, or  that  will  be  due  after  the  same  has  been  in  force  for 
one  year;  the  debts,  expenses  and  charges  of  administration 
already  accrued,  and  an  estimate  of  what  will  or  may  accrue 
during  the  administration  ;  a  description  of  all  the  real  estate  of 
which  the  decedent  died  seized  or  in  which  he  had  any  interest, 
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or  in  whicb  the  estate  bas  acquired  auy  interest,  and  the  condition 
and  yalue  of  the  respective  portions  and  lots  thereof,  and 
-whether  the  same  be  community  or  separate .  property ;  the 
names  and  ages  of  the  devisees,  if  any,  and  of  the  heirs  of  the 
decedent.  If  all  the  matters  above  enumerated  cannot  be  ascer- 
tained, it  must  bo  so  stated  iu  the  petition 

Stat.  1861,  640,  read :  "  the  Intestate,"  Instead  of, "  the  estate  thereof" ; 
also,  insiTtcd  bctv/ccn  "heirs  of  the  decedent,"  and  "  if  all  the  matters," 
the  words,  "  whkli  petition  shall  bo  verified  by  the  oath  of  the  party  pre- 
senting the  same ;  ifthe  inventory  and  appraisement  on  file  containa  full 
description  of  the  personal  estate  of  ihe  deceased  and  of  nil  the  real  estato 
of  which  tic  tchtator,  or  intestate,  die<l  seized,  <  r  in  which  lie  had  any 
Interest,  or  in  wliich  the  estate  has  acquired  an3'intore8r,8uch  inventory, 
by  a  proper  reference,  may  bo  made  a  part  (f  tliC'  petition  for  adescription 
of  the  personal  estate,  or  real  estate,  or  both,  and  if  tho  same  bo  full  as  to 
all  property,  except  property  Ruhsequenlly  discovered  or  subsequently 
received,  such  reference  may  be  had  totlie  inventory,  and  the  aduitiouiu 
property  may  bo  set  forth  In  the  petition." 

Stat.  1851.  4ti7,  read :  "  To  obtain  such  onler,  he  shall  present  a  petition 
to  the  probate  court,  setting  forth  tho  amount  of  personal  estate  that  has 
come  to  his  hands,  and  how  much  thereof,  if  any,  remains  undisposed  of, 
the  debts  outstanding  against  tho  deceased  as  far  as  the  same  can  be  as- 
certained, a  d"scrii)tlou  of  all  the  real  estate  of  which  tho  testator  or  in- 
testate died  .«eize.i,  and  the  condition  and  value  of  the  respective  portions 
and  lots,  tlio  names  and  ages  of  the  devisees,  if  any,  and  of  tho  hei^rsofthe 
deceased,  which  petition  shall  be  verified  by  the  oath  of  the  party  pre- 
senting the  same." 

13  Cal.  »76:  16  Cal.  dOO;  19  Cal.  207, 410;  20  Cal.  123,  313;  31  Cal.  570;  33 
Cal.  665;  3uCal.6o9. 

^  1538.  ,$  156.)  If  it  apx)ear8  to  the  court  or  judge,  from 
such  petition,  that  it  is  necessary  to  sell  the  whole  or  some  por- 
tion of  the  real  estate  for  the  purposes  and  r canons  mentioned 
in  the  preceding  section,  or  any  of  them,  such  petition  must  be 
filed  and  au  order  thereupon  made,  directing  all  persons  in- 
terested in  the  estate  to  appear  before  the  court,  at  a  time  and 
place  specified,  not  less  than  four  nor  more  than  ten  weeks  from 
the  time  of  making  such  order,  fo  show  cause  why  an  order 
Bhonld  not  be  granted  to  the  executor  or  administrator  to  sell  so 
much  of  the  rcfil  estate  of  the  decedent  as  is  necessary. 

Stat.  1861,  640. 

Stat.  18.51,468 read:  "  §156.  If  It  shall  appear  by  such  petition  that 
there  is  rot  bullicicnt  personal  estate  in  tho  hands  of  the  executor  or  ad- 
ministrator to  pay  tho  allowance  to  tho  fhmily.  the  debts  outstanding 
against  the  doceasrd,  and  the  expenses  of  adnnnistrafion,  and  that  it  is 
necessary  to  sell  the  whole  or  somo  portion  of  the  loal  (.state  for  the  pay- 
ment of  such  dibts,  the  probate  judge  8h;ill  tlicreupon  make  an  order 
directing  all  person sJnterested  to  appear  bcfi>re  liim  at  a  time  and  place 
specified,  not  hss  than  four,  nor  more  than  ten  weeks  from  the  time  of 
makii)?  such  oi-dc*,  to  show  cause  whvau  orvler  should  not  bo  granted 
to  the  executor  or  ;ulm*iistrator  to  sell  to  much  of  tho  real  estate  of  the 
deceased  as  shall  be  necessary  to  pay  such  debts.* 
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7  Cal.  229;  9  Cal.  199:  13  Cal.  076;  16  Gal.  500;  19  Cal.  162;  20  Cal.  124, 
S13'  33  Cal.  54;  36  Cal.  690* 

$  1539.  (5$  157, 159.)  A  copy  of  the  order  to  show  cause 
must  be  personally  served  on  all  persons  interested  in  tlie  estate 
and  on  any  general  guardian  of  any  minor,  devisee  or  heir  of  the 
decedent  resident  in  the  county,  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  must  be  published  at  least 
four  successive  weeks,  in  such  newspaper  as  the  court  or  judge 
shall  direct.  The  notice  is  served  if  the  publication  is  completed 
ten  days  before  the  day  set  for  hearing.  If  ail  persons  interested 
in  the  estate  join  in  the  petition  for  the  salet  or  signify  in  writing 
their  assent  thereto,  the  notice  may  be  dispensed  with. 

Stat.  1861, 641,  §§  157, 159,  read :  "  §  157.  A  copy  of  Bucli  order  to  show 
cause  shall  bo  personally  served  on  all  persons  interested  m  tht  estate,  at 
least  ten  days  before  the  time  apprJnted  for  hearing  the  petition,  or  shall 
be  publislied  at  least  four  successive  weeks  in  some  newspaper,  as  the 
court  or  judge  shall  order;  provided,  however^  if  all  persons  interested 
in  the  estate  shall  signify  in  writing  their  assent  to  such  sale,  the  notice 
may  be  dispensed  with." 

'*  §  159.  If  any  of  the  devisees,  or  heirs,  of  the  deceased,  are  minors,  and 
have  a  general  guardian  In  the  county,  a  copy  of  the  order  shall  be  served 
upon  the  guardian  at  least  ten  days  before  the  actual  hearing.  If  they 
have  no  guardian,  the  court  or  judge  shall,  at  the  time  of  filing  the  peti- 
tion, or  before  proceeding  to  act  upon  tbe  petition,  appoint  som<  disinter- 
ested person  their  attorney,  for  the  sole  purpose  of  appearing  for  them 
and  taking  care  of  their  interest  in  the  proceedings.  Tbe  court  may,  also, 
upon  the  nearing,  if  it  be  deemed  necessary,  appoint  such  attorney  for 
the  heirs,  or  devisees,  if  they  are  unrepresented,  wnetherminors,  or  other- 
Wise,  and  may  likewise  appoint  an  attorney  for  the  creditors,  if  they  are 
unrepresented.  If  such  guardian  of  the  minors,  or  such  attorney  for  mi- 
nors, orjothers,  appear  on  tho  hearing,  such  appearance  shall  be  evidence  of 
service  of  notice  upon  such  guardian,  or  attorney." 

Stat.  1&51, 468,  omitted  from  Stat.  1861,  §  159,  all  after  the  word,  "  pro- 
ceedings," and  "guardian"  instead  of  "attorney";  also  omitted  the 
words, "  at  least  ten  days  before  the  actual  hearing  " ;  also,  at  the  time  of 
filing  the  petition";  §  157,  was  same  as  1 157,  Stat  1861,  omitting  the 
words  "or  judge." 

Stat.  1863-4, 867,  §  23,  read :  "  Whenever  all  the  heirs  of  a  deceased  per 
son  are  of  full  age,  tbe  probate  court  having  jurisdiction  of  the  estate  of 
such  deceased  person  shall  have  authority,  on  the  written  petition  or  con- 
sent of  all  the  heirs,  to  order  a  sale  of  the  whole  or  any  part  of  the  real  es- 
tate belonging  to  such  deceased  person ;  and  in  such  case  the  petition  for 
such  sale  need  only  set  forth  the  fact  of  such  consent  of  the  majority  of 
such  petitioners,  and  describe  tbe  premises  to  be  sold,  with  reasonable 
certainty." 

16  Gal. 503:  20  Cal.  124;  S3  CaL  51. 

^  1540.  (^  158.)  The  probate  court,  at  the  time  and  place 
appointed  in  such  order,  or  at  such  other  time  to  which  the  hear- 
ing may  be  postponedi  upon  satisfactory  'giooioi  personal  service 
or  publication  of  a  copy  of  the  order,  by  affidavit  or  otherwise,  if 


503  SALE  OF  RIAL  ESTATE.  $$  1540-^.549 

the  consent,  in  writing,  to  sach  sale  of  all  parties  interested  is 
not  fled,  mnst  proceed  to  hear  the  petition,  and  hear  and  ex- 
amine the  allegations  and  proofs  of  the  petitioners,  and  of  all 
persons  interested  in  the  estate  who  may  oppose  the  application. 
All  claims  against  the  decedent  not  before  presented,  if  the 
period  of  presentation  has  not  elapsed,  may  be  presented  and 
passed  npon  at  the  hearing. 

Stat.  1861, 641,  added  the  words,  "and  if  approved  by  the  executor,  or 
administrator,  and  the  probate  judge,  shall  not  be  subject  to  review  ex- 
cept on  appeal " ;  also,  read :  "  due  "  instead  of, "  personal  " ;  also,  read : 
'*  or  upon  nling  the  consent  in  writing  to  such  sale  of  all  panics  inter 
ested '' ;  instead  of,  "  if  the  consent  in  writing  to  such  sale  of  all  parties 
interested,  is  not  filed  *' :  also  inserted  the  words, "  and  if  such  consent  be 
not  filed,"  between  "  hear  the  petition  '*  and  "  and  hear  and  examine  *' ; 
a]0o,  the  words,  **  as  provided  in  this  act,"  after  '*  presentation." 

Stat.  1851, 468,  was  same  as  Stat  1861,  omitting  therefTom  all  after  the 
words,  "  oppose  the  application  " ;  also,  the  word, "  satisfactory." 

7  Cal.  239;  20  Cal.  124. 313. 

^  1541.  (^  160.)  The  execntor,  administrator  and  witnesses 
may  be  examined  on  oath  by  either  party,  and  process  to  compel 
them  to  attend  and  testify  may  be  issued  by  the  probate  judge, 
in  the  same  manner  and  with  like  effect  as  in  other  cases. 

Stat.  1851,  468,  read :  "  The  executor,  or  administrator,  may  be  exam- 
ined on  oath  and  witnesses  may  be  examined  by  cither  party,  and  process 
to  compel  their  attendance,  and  testimony  may  be  issued  by  the  probate 
judge,  in  the  same  manner  and  with  like  efiect  as  in  other  causes.  * 

^  1543.  (^  161.)  If  it  appears  necessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residne  of  the  estate, 
real  or  personal,  or  some  specific  part  thereof,  woald  be  greatly 
injured  or  diminished  in  value,  or  subjected  to  expense,  or 
rendered  nnprofitable,  or  that  after  any  such  sale  the  residue 
wonld  be  so  small  in  quantity  or  value,  or  would  be  of  such  a 
character  with  reference  to  its  future  disposition  among  the  heirs 
or  devisees,  as  clearly  to  render  it  for  the  best  interest  of  all  con- 
cerned that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  any  part  thereof  necessary  and  for 
the  best  interest  of  all  concerned. 

Stat  1865-6. 766,  was  substantially  the  same,  adding  the  words,  "  and 
the  court  may  confirm  such  sale  of  the  whole  estate  or  of  a  specific  part 
thereof;  provided,  the  necessity  or  expediency  of  such  sale  as  already  de- 
fined in  this  section,  be  set  forth  in  the  return  of  sale,  and  be  estab- 
lished on  the  hearing;  and  the  sale  so  confirmed  shall  be  valid";  but 
omitted  the  words,  *'  or  personal." 

Stat  1861, 642,  omitted  the  words,  "  or  that  after  any  such  sale-the  res- 
idue would  be  80  small  in  quantity  or  value,  or  would  be  of  such  a  char- 
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acter  with  reference  to  Ita  fUtarc  disposition  among  tbe  lieirs  or  devisees, 

as  clearly  to  render  It  for  the  best  interest  of  all  concerned  that  the  same 
should  be  sold," 

Stat.  1851, 468.  read :  "  If  it  shall  appear  to  the  court  that  it  is  neces- 
sary to  sell  a  part  of  the  real  estate,  and  tbat  by  a  sale  of  such  part  the 
residue  of  the  e^itatc,  or  some  speciflo  part  or  piece  thereof,  would  be 
greatly  injured,  the  court  roa}'^  authorize  tbe  sale  of  the  whole  estate,  or 
of  such  part  thereof  as  may  be  judged  uecessaiy,  and  roost  for  the  inter- 
ests  of  all  concerned.** 

29  Cal.  42. 

$  154:3.  ($  162.)  If  tbe  court  is  satisfied,  after  a  fall  hear- 
ing upon  the  petition  and  an  examination  of  the  proofs  and  alle- 
gations of  tl)e  parties  interested,  that  a  sale  of  the  whole  or  some 
portion  of  tbe  real  estate  is  ndcessary,  for  any  of  tbe  causes  men- 
tioned in  this  article,  or  if  such  sale  be  assented  to  by  all  the  per- 
sons interested,  an  order  mast  be  made  to  sell  tbe  whole,  or  so 
much  and  such  parts  of  the  real  estate  described  in  tbe  petition, 
as  the  court  shall  judge  necessary  or  beneficial. 

Stat.  1861, 612, read :  "sections  155  and  161  of  this  act,**  instead  of 
"  this  article.*' 

Stat.  1861, 468,  read :  "  probate  judge,"  for  "  court  *' ;  also,  foi:  the  pay- 
ment of  tbe  allowance  of  the  family  and  all  valid  claims  against  the  de- 
ceased, and  charges  of  the  administration,*'  instead  of,  "  for  any  of  the 
causes  mentioned  in  this  article.*' 

20  Cal.  124 ;  21  Cal.  31 ;  33  Cal.  54, 665 ;  36  Cal.  690 ;  39  Cal.  184. 

$  1544.  ($163.)  The  order  of  sale  most  describe  the  lands 
to  be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or  on  a 
credit  not  exceeding  one  year,  payable  in  gross  or  in  installments, 
and  in  tuck  kind  of  vtoneft  with  interest,  aa  tbe  coart  may 
direct.  The  land  may  be  sold  in  one  parcel  or  in  sabdi visions, 
as  the  exeeator  and  administrator  shall  judge  most  beneficial  to 
the  estate,  unless  the  court  otherwise  specially  directs.  If  it  ap- 
pears that  any  part  of  such  real  estate  has  been  devised  and  not 
charged  in  such  devise  with  the  payment  of  debts  or  legacies,  the 
eoort  most  order  the  remainder  to  be  sold  before  that  so  devised. 
Every  such  sale  must  be  ordered  t^  be  made  at  pablic  auction , 
uulese,  in  the  opinion  of  the  court,  it  would  benefit  tbe  estate  to 
sell  the  whole  or  some  part  of  such  real  estate  at  private  sale  ; 
the  court  may,  if  the  same  is  asked  for  in  tbe  petition,  order  or 
direct  such  real  estate  or  any  part  thereof,  to  be  sold  at  either 
public  or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor  or  ad- 
roinistntor  neglects  or  refuses  to  make  a  sale  under  the  order 
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ftod  as  directed  therein,  be  may  be  compelled  to  nell,  by  order  of 
the  courts  made  on  motion,  after  diie  notice,  by  any  party 
interested. 

Stat.  186T,  612,  read :  **  that  part  dweeiwlcd  to  ftefrs/'  Instead  of;  **  the 
remainder";  also,  "shall  specify/'  instead  of,  ""muEt  describe";  and 
om:tte<I  the  words, "  and  as  airccted  therein." 

Stat.  1851 ,  469,  read :  "  The  order  shall  specify  the  landa  to  be  sold  and 
the  tonus  of  sale,  which  may  be  either  for  casl»  or  on  a  credit  not  exceed- 
ing 8i.K  mouths,  as  the  court  may  direct.  If  it  appears  that  any  part  of 
such  real  osutte  lias  been  devi.sed^  and  not  charged  iu  such  devise  with 
the  pavinchl  of  debts,  the  Court  tshall  order  that  part  descended  to  heirs 
to  he  sold,  before  that  so  devised."* 

20  CaL  U4 ;  31  Cal.  666;  39  Cal.  184. 

^  154:5.  (§  164.;  If  the  executor  or  administrator  neglects 
lo  apply  for  an  order  of  sale  when  it  is  necessary,  any  person 
may  make  application  therefor,  iu  the  same  manner  as  the  exec- 
utor or  administrator,  and  notice  thereof  most  be  giren  to  the  ex- 
ecat>'>r  or  administrator,  before  the  hearing.  The  petition  of  such 
applivMint  must  contain  as  many  of  the  matters  set  forth  in  section 
fifteen  hnndred  and  thirty- seven  as  he  can  ascertain,  and  the 
decree  of  sale  must  fix  the  period  of  time  within  which  the  exec- 
utor or  administrator  must  make  the  sale. 

Stat.  I86I,  642,  inserted  the  words, "  interested  in  the  estate,^  hetweett 
" person  "  and  "'may  make." 

Stat.  1851, 469,  was  same  as  Stat.  1861,  omitting  thereftom  all  after  the 
words, "  before  the  hearing." 

^  154:6.  (^  16^.)  Upon  makings  the  order  mentioned  in  the 
last  section,  a  certitied  copy  of  the  order  of  sale  must  be  delivered 
by  the  coart  or  the  clerk  to  the  execntor  or  administrator,  who  i» 
thereapon  authorized  and  required  to  sell  the  real  estate  as 
directed. 

Stat.  1861,  SfiL 

Stat  Iddl,  469,  omitted  the  words,  **'  or  the  clerk.'' 

9  Cal.  196;  10  CaL  119 ;  11  Cal.  344 ;  22  CaL  TA ;  n  CaL  Ml 

^  1547»  ($  166.)  When  a  sale  ia  ordered,  and  is  to  be  made 
at  pablic  auction,  notice  of  the  time  and  place  of  sale  mast  be 
posted  iu  three  of  the  most  pablic  places  tn  the  county  in  which 
the  land  is  sitnated,  and  published  iu  a  newspaper,  if  there  be  one 
printed  in  the  same  eoanty,  but  if  none,  then  in  such  paper  as 
the  Gonrt  may  direct,  for  three  weeks  successively  next  before 
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the  sale  ;  the  lands  and  tenements  to  be  sold  must  be  described 
'^'ith  common  certainty  in  the  notice. 

Stat.  1862^,  766 

Stat.  1851, 469,  omitted  the  words,  ''and  is  to  be  made -at  publie-aac- 
tion.". 

^  1548.  ($  167.)  Sales  at  public  anction  must  be  made  in 
the  county  where  the  land  is  situated,  but  when  the  laud  is  situ- 
ated in  two  or  more  counties  it  may  be  sold  in  either.  The  sale 
must  be  made  between  the  hours  of  nine  o'clock-  in  the  morning 
and  the  setting  of  the  sun  on  the  same  day,  and  must  be  made  on 
the  day  named  in  the  notice  of  sale,  unless  the  same  is  postponed. 

Vide  §  1550  and  note. 

^  1549.  ($  1 67.)  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notice  of  the  same  must  be  posted  up  in 
three  of  the  most  public  places  in  the  county  in  which  the  land  is 
situated,  and  published  in  a  newspaper,  if  there  be  one  printed  in 
the  same  county —  if  none,  then  in  such  paper  as  the  court  may 
direct — for  two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tenements 
to  be  sold  must  be  described  with  common  certaiuty.  The  notice 
must  state  a  day  on  or  after  which  the  sale  will  be  made,  and  a 
place  where  offers  or  bids  will  be  received.  The  day  last  referred 
to  must  be  at  least  fifteen  days  from  the  first  publication  of 
notice,  and  the  sale  must  not  be  made  before  that  day,  but  must 
be  made  within  six  months  thereafter.  The  bids  or  ofi*ers  must 
be  in  writing,  and  may  be  left  at  the  place  designated  in  the 
notice,  or  delivered  to  the  executor  or  administrator  personally, 
or  may  be  filed  in  the  office  of  the  clerk  of  the  prabate  court, 
to  which  the  return  of  sale  must  be  made,  at  auy  time  after  the 
first  publication  of  the  notice  and  before  the  making  of  the  sale. 
If  it  is  shown  that  it  will  be  for  the  best  interest  of  the  estate,  the 
court  or  judge  may,  by  an  order,  shorten  the  time  of  notice* 
which  shall  not,  however,  be  less  than  one  week,  and  may  pro- 
vide that  the  sale  may  be  made  on  or  after  a  day  less  than  fifteen 
but  not  less  that  eight  days  from  the  first  publication  of  the 
notice,  in  which  case  the  notice  of  sale  and  the  sale  may  be  made 
to  correspond  with  such  order. 

VkU  S 1550  and  note. 
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^  1550.  ($  167.)  No  sale  of  real  estate  at  priyate  sale  shall 
be  coDfirmed  by  the  coort,  unless  tbe  sain  offered  is  at  lest  ninety 
per  cent,  of  the  appraised  valae  thereof,  nor  unless  such  real 
estate  has  been  appraised  within  one  year  of  the  time  of  such 
sale.  If  it  has  not  been  so  appraised,  or  if  the  court  is  satisfied 
that  the  appraisement  is  too  high  or  too  low,  appraisers  ranst  be 
appointed,  and  they  must  make  an  appraisement  thereof  in  the 
same  manner  as  in  case  of  an  original  appraisement  of  an  estate. 
This  may  be  done  at  any  time  before  the  sale  or  the  confirmation 
thereof. 

Vide  §  1548-9. 

Stat.  1865-6, 766,  snbstantlally  the  same,  addtnfr  the  worfls,  "  as  provided 
by  law  "  to  S  1548 ;  alao  using  the  word,  '•  and  "  for  "  or,"  before  "  may  be 
filed,"  In  ^  1543;  also,  using  the  words,  "of  the  inventor}',"  for  "of  an 
estate."  after  "  appraisement "  in  ^  155\>. 

Stat.  186»-4, 370,  read :  "  §  16.  Ruch  sale  shall  be  made  In  the  county 
where  the  land  is  situated ;  but  when  the  tract  ofland  is  situated  In  two  or 
more  counties  it  may  be  sold  in  either  of  saSd  counties.  The  sale  shall  be 
made  between  the  hours  of  nine  o'clock  in  the  morning  and  the  setting  of 
the  sun  on  the  same  day,  and  shall  be  at  public  auction,  unless  tlio  coOrt 
shall  have  onlered  tliat  the  real  estate,  or  some  part  thereof,  may  be  sold 
at  either  public  or  private  sale ;  but  Ihe  same  shall  not  be  s  .M  at  private 
sale  until  at  least  one  teeek  qfier  notice  of  the  terms  of  sale  and  of  the  time 
tiot  less  than  one  toeei\  withm  which  offers  or  bids  voill  be  received,  shall 
have  been  given  according  to  law  as  In  case  of  sales  at  public  auction: 
nor  shall  scch  sale  at  private  sale  be  made  unless  the  real  estate  to  bo  sold 
shall  have  been  appraised  within  a  year  previous  to  the  time  of  such  sale, 
nor  shall  the  same  bo  sold  at  private  sale  for  any  sum  more  than  ten  per 
cent,  less  than  the  appraised  value  thereof.  If  said  real  estate  baa  not 
been  so  appraised,  or  if  the  court  shall  bo  satisfied  that  the  appraisement 
is  too  high  or  too  low,  appraisers  shall  be  appointed,  and  tUoy  shall  make 
an  appraisement  thereof,  in  the  same  manner  as  in  the  case  ot  tbe  ap- 
praisement of  the  inventory. 

Stat.  1861, 643  was  same  as  Stat.  1863-4,  omitting  therefTom  the  words  in 
italics. 

Stat.  1851,  469,  read:  "such  sale  shall  be  in  the  county  where  the 
lands  arc  situated,  at  public  auction,  between  the  hours  of  nine  o'clock 
In  the  morning,  and  the  setting  of  the  sun  the  same  day/* 

39  Cal.  307. 

^1531.  ($168.)  The  executor  or  administrator  must,  when 
the  sale  is  made  upon  a  credit,  take  the  notes  of  the  purchaser 
for  the  purchase  money,  with  a  mortgage  on  the  property  to 
secure  their  payment. 

$155^.  ($169.)  Tbe  executor  or  adminiBtrator,  after  mak- 
ing any  sale  of  real  estate,  must  make  a  return  of  his  proceed- 
ings to  the  probate  court,  which  must  be  filed  in  the  office  of  the 
clerk,  at  any  time  sabsequent  to  the  sale,  either  in  term  or  vaca- 
tion. *  If  tbe  sale  is  made  at  public  auction,  and  the  return  made 
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and  filed  on  or  before  the  first  day  of  the  next  term  thereafter, 
no  notice  is  required  of  each  return  or  of  the  beariug  thereof,  but 
the  hearing  may  be  had  upon  the  firat  day  of  the  term,  or  any 
sabsequeut  day  to  which  the  same  may  be  postponed.  If  the  sale 
be  not  made  at  public  auction,  or  if  made  at  j)ub]ic  auction  a 
hearing  upon  the  return  of  proceedings  be  asked  for  in  the  re- 
turn, or  is  brought  on  for  a  hearing  upon  a  day  before  the  fii-st 
day  of  the  next  term  thereafter,  or  upon  any  other  day  than  the 
first  day  of  the  next  term  after  such  sale,  the  court  or  judge 
must  fix  the  day  for  the  bearing,  of  which  notice  of  at  least  ten 
days  must  be  given  by  the  clerk,  by  notices  posted  in  three  pnb- 
lic  places  in  the  county,  or  by  publication  iu  a  newspaper,  or 
both,  as  the  court  or  judge  shall  direct,  and  must  briefly  indicate 
the  land  sold,  the  sum  for  which  it  was  sold,  and  must  refer  to 
the  return  for  further  particulars.  Upon  the  hearing,  the  court 
must  examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  were  unfair,  or  the  sum  bid  disproportion- 
ate to  the  value,  and  if  it  appear  that  a  sum  exceeding  such  bid 
at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale, 
may  be  obtained,  the  court  may  vacate  the  sale  and  direct 
another  to  be  bad,  of  which  notice  must  be  given,  and  the  sale 
in  all  respects  conducted  as  if  no  previous  sale  bad  taken  place  ; 
if  an  offer  ten  per  cent,  more  in  amount  than  that  named  in  the 
return  be  made  to  the  court  in  writing,  by  a  responsible  person^ 
it  is  in  the  discretion  of  tbe  oonrt  to  accept  such  offer  and  confirm 
the  sale  to  such  person,  or  to  order  a  new  sale. 

Stat  1863-4, 370,  substantially  the  same,  inserting  the  words, "  and  inaj* 
examine,''  before  "  ivitnessses^' ;  also  "  tbe  court  shall  be  of  the  opinion 
that,"  between  "  and  if,"  and  "  the  proceedings." 

Stat.  1881, 643,  read :  **  §  169.  The  executor,  or  administrator,  making 
any  sale  of  any  real  estate,  shall  at  the  next  term  of  the  court  ihcreafter,  or 
at  any  subsequent  sitting  of  the  court  after  mating  any  such  sale,  upon  no- 
tice  of  at  least  ten  days,  to  be  given  in  such  manner  as  the  court,  or  the 
judge  may  direct,  make  arctorn  of  his  proceedings  to  the  probate  court, 
who  shall  cxamitio  the  same,  and  if  the  court  shall  be  of  the  ui)]niun  tliat 
the  proceccUnga  were  unfair,  or  the  sum  bid  is  disproportionate  to  the 
value,  and  that  a  sura  exceeding  such  bid  at  least  ten  por  ce.it.  exclusive 
of  the  expenses  of  a  now  sale  may  be  obtained,  ho  sliall  vacaic  said  sale, 
and  direct  another  to  be  had,  of  which  notice  shall  be  given,  and  the  sale 
shall  be,  in  all  respects,  conducted  as  if  no  previous  fcalo  had  taken  place ; 
provided,  that  if  an  offer  of  ten  per  cent,  or  more,  exclusive  of  the  expense* 
of  anew  sale,  be  made  to  the  court,  in  writing,  by  a  responsible  person,  it 
shall  be  in  the  discretion  of  the  court  to  aec^t  such  offer  and  confirm  the 
sale  to  suchpersouy  or  to  order  a  new  sale,'' 
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Stat:  1S51,  im,  same  as  Stat.  1861,  omitting  therefh>at  the  words  In  ital- 
ics, and  using  "  probate  "  judge  for  "  probate  court.'* 

20  Cal.  125. 

^  1553*  (^  170.)  When  retam  of  the  sale  is  made  and  filed, 
any  person  interested  in  the  estate  may  file  written  ol^ections  to 
the  confirmation  thereof,  and  may  be  heard  thereon,  \yhen  the 
return  is  heard  by  the  court  or  judge,  and  may  prodace  witnesses 
in  support  of  his  objections. 

Stat.  1861, 644,  read :  "  heard  on  said  first  day  of  the  twro  subsequent  to 
the  sale,  or  any  subsequent  day  to  which  the  matter  may  bt^  cuuliuued, 
or  upon  any  day  that  may  be  fixed  by  the  order  of  Xlw  court,  or  judge, 
and  may  product;  witnesses  in  support  of  his  objections,"  for  the  balance 
of  the  section  after  "  and  may  be. 

Stat.  1851,  469,  read : "  When  the  return  of  the  sale  is  made,  any  person 
interested  in  the  estate  may  file  written  objections  to  the  cuutiimation 
of  the  sale,  and  may  be  heard  and  may  produce  witncssea  in  support  ol 
his  objections." 

9  Cal.  128. 

^  1554.  (^  171 .)  If  it  appears  to  the  court  that  the  sale  was 
legally  made  and  fairly  conducted,  and  that  the  sum  bid  was  not 
disproportionate  to  the  value  of  the  property  sold,  and  that  a 
greater  sum,  as  above  specified,  cannot  be  obtained,  or  if  the  in- 
creased bid  mentioned  in  section  fifteen  hundred  and  fifty-two  be 
made  and  accepted  by  the  court,  the  court  must  make  an  order 
confirming  the  sale,  and  directing  conveyances  to  be  executed^ 
The  sale,  from  that  time,  is  confirmed  and  valid,  and  a  certified 
copy  of  the  order  confirming  it  and  directing  conveyances  to  be 
executed,  must  be  recorded  in  the  office  of  the  recorder  of  the 
county  within  which  the  land  sold  is  situated.  If,  after  the  con- 
firmation, the  purchaser  neglects  or  refuses  to  comply  with  the 
terms  of  sale,  the  court  may,  on  motion  of  the  executor  or  ad- 
ministrator, and  after  notice  to  the  purchaser,  order  a  re  sale  to 
be  made  of  the  property.  If  the  amount  realized  on  such  re-sale 
does  not  cover  the  bid  and  the  expenses  of  the  previous  sale,  such 
purchaser  is  liable  for  the  deficiency  to  the  estate, 

Stat.  1861, 644,  inserted  the  words,  "  or  if  disproportionate  "  between 
"  sold  "  an  i  •'  and  that  a  greater  sum  " ;  also  read,  "  advance  "  instead 
of  "  increased  " ;  al&o,  "order  a  new  sale  of  the  property  sold  to  such 
purohasei/'  instead  of, "  order  a  re-sale  to  be  made  of  the  property." 

Stat.  1856.  20,  omitted  the  words,  "or  if  the  Increased  bid  mentioned  in 
section  155i  be  made  and  accepted  by  the  court":  also  all  atier  the 
^rord-v  "  land  sold  is  situated  " ;  and  read,  **  certified  copy  of  the  order 
authorizing  the  sale,  and  oi  the  order  confirming  the  same  and  directing 
conveyances  to  be  executed,"  instead  of  "  certified  copy  of  tlie  order 
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conlinnlng  it,  flud  directing  conveyances  to  be  executed  " ;  also  inserted 
the  worils,  "  or  if  aisproi>ortiouatc  V  between  "sold  "  and  "  and  that  a 
greater  iium."' 

Stat.  18.51,  470,  omitted  all  after  the  words,  "conflrmcd  and  ^•alid  "; 
alfio  the  words,  "  or  if  the  increased  bid  mentioned  in  section  1552  be 
mailc  and  accepted  l)y  the  court  " ;  also  inserted  tlie  words,  "or  ifdis- 
proporlionate,'^  as  supra. 

9  Cal.  I28vll)7;  19  Cal,  410;  20Cal.  124;  33  Cal.  54;  39  CaL  184, 

^  1555.  (^  172.)  Conveyances  must  thereupon  be  executed 
to  the  purchaser  by  the  executor  or  administrator,  and  they  must 
refer  to  the  orders  of  the  probate  court  authorizing  and  confirm- 
ing the  sale  of  the  property  of  the  estate,  and  directing  convey- 
ances thereof  to  be  executed,  and  to  the  record  of  the  order  of 
conlirmation  in  the  office  of  the  county  recorder,  either  by  the 
date  of  such  recording,  or  by  the  date,  volume  and  page  of  the 
record,  and  such  reference  shall  have  the  same  efiect  as  if  the 
order  were  at  large  inserted  in  the  conveyaij^e.  Conveyances 
so  made  convey  all  the  right,  title,  interest  and  estate  of  the  dece- 
dent, in  the  premises,  at  the  time  of  his  death  ;  if,  p7-ior  to  the 
sale,  by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title  or  interest,  in  the  premises,  other  than  or  in  ad- 
dition to  that  of  the  decedent  at  the  time  of  his  death,  .sack 
right,  title  or  interest,  also  passes  by  such  conveyances, 

Sta{.  1861,644,  read:  "testator  or  Intestate"  instead  of  "estate,"  oc- 
currijijr  afti  r  "*  i)r  >perty  of  the  " ;  also,  of  such  orders  "  instead  of  "  the 
order  of  conflrmation  " ;  also,  "  testator  or  intestate  "  Instead  of  "  dece- 
dent." 

StaL  1856, 20,  was  same  as  stat.  1861,  omitting  thcrcflrom  all  after  the 

words,  "  liine  of  his  death  " ;  also  the  word.s,  **  either  by  the  dale  of  such 
recording',  or  bj*  tljc  date  and  volume  and  page  of  such  record," 

Stat.  1851, 470,  road ;  "  Such  conveyances  shall  thereupon  be  executed 
to  the  ourchasor  by  the  executor  or  administrators.  They  shall  contain 
and  H<t  forth  :\t  largo  the  origin."!  ordi-r  authorizing  a  sale,  and  tlie  order 
conflrra.ng  the  .same,  and  direc*;ii?  ili<^  C'lUveyance,  and  they  shall  be 
deenu'd  lo  convey  all  the  estate,  ris^hts  and  Interest  In  the  premises  oflhb 
testator  or  iniestate,  and  at  the  time  of  his  death." 

9  Cal.  128;  19  Cal.  410;  20  Cal.  126;  21  Cal.  44;  39  Cal.  184.  309. 

^  155G.  (^  173.)  Before  any  order  is  entered  confirming 
the  hale,  it  must  be  proved  to  the  satisfaction  of  the  court  that 
notice  was  given  of  the  sale  as  prescribed,  and  the  order  of  con- 
firmation must  show  that  such  proof  was  made. 

19  Cal.  410 ;  20  Cal.  317 ;  33  Cal.  54. 

^  1557.     (^  174.)     If,  at  the  time  appointed  for  the  sale,  the 
xecutor  or  administrator  deems  it  for  the  interest  of  all  persons 
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concerned  therein  that  th^  eame  be  poetponed,  he  may  postpone 
it  from  time  to  time,  not  exceeding  in  all  three  months. 

^  1558.  (^  175.)  la  case  of  a  postponement,  notice  thereof 
must  be  given,  by  a  public  declaration,  at  the  time  and  place 
first  appointed  for  the  sale,  and  if  the  postponement  be  for  more 
than  one  day,  farther  notice  mnst  be  given,  by  posting  notices  in 
three  or  more  pablic  places  iu  the  county  where  the  land  is  situ- 
ated, or  publishing  the  same,  or  both,  as  the  time  and  circum- 
stances will  admit. 

Stat  1861, 644,  read :  **  adjoamment"  for  "  postponement*' 

Stat  IS-il,  470,  same  substantially  as  stat  1861.  omitting  therefrom,  "by 

Eosting  notices  in  three  or  more  public  places  in  the  county  where  the 
iiid  is  situated/* 

^  1559.  ($  176.)  When  a  testator  has  given  any  legacy  by 
will  that  is  effectual  to  pass  or  charge  the  title  to  real  estate, 
and  his  goods,  chattels,  rights  and  credits  are  insufficient  to  pay  the . 
legacy,  together  with  bis  debts  and  the  charges  of  administration, 
tlie  executor  or  administrator  with  the  will  annexed  may  obtain 
an  order  therefor,  and  sell  his  real  estate  for  that  purpose,  in  the 
same  manner  and  npon  (be  same  terms  and  conditions  as  are 
prescribed  in  this  chapter  in  case  of  a  sale  for  the  payment  of 
debts. 

13  Cal.596;  31  Cal.606;  33  Cal.e67. 

$1560,  ($177.)  If  the  testator  makes  provision  by  his  will, 
or* designates  tlie  estate  to  be  appropriated  for  the  payment  of 
his  debts,  the  expenses  of  administration  or  family  expenses,  they 
mnst  be  paid  according  to  such  proviaiou  or  designation^  out  of 
the  estate  thus  appropriated,  so  far  as  the  same  is  sufficient. 

Stat  1851 ,  470,  read :  "  of  the  will,"  mstead  of  ••  or  designation,"  using 
"the"  for  "such."" 

31  Cal.606. 

$  1561.     ($  178.)    When  such  provision  has  been  made,  or 
any  property  directed  by  the  will  to  be  sold,  the  executor  or  ad- 
ministrator with  the  will  annexed  may  sell  without  the  order  of  . 
the  prol>ate  court,  but  he  must  give  notice  of  the  sale,  i-eturn  ac- 
counts thereof  to  the  court,  and  make  the  sale  in  all  respects  as 
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Quder  order  of  the  conrt,  unless  there  are  special  directions  iu 
the  will,  iu  which  case  he  mast  be  governed  thereby. 

Stat.  1861, 645,  Inserted  the  words, "  whether  for  payment  of  dehts  or 
expenses,  or  tor  any  otlier  purpose,"  between  **  sold  "  and  *'  tho  execu- 
tor " :  also  read :  *'  bound  as  an  administrator  tu  give/*  instead  of '^xaust 
give." 

Stat.  18S1,  470,  sabstanllally  the  same  as  §  1561. 

1  Cal.  512;  13  Cal.  595;  15  CaL249;  18  Cal.  302;  30CaI.567;  91  Oal.  606, 
32  Cal.  441. 

^  15G2.  (^  179.)  If  the  provision  made  by  the  will,  or  the 
estate  uppropriated  therefor,  is  insafficient  to  pay  the  debts,  ex- 
penses of  administration  and  family  .expenses,  that  portion  of  the 
estate  not  devised  or  disposed  of  by  the  will,  if  any,  mnst  be  ap- 
propriated and  disposed  of  for  that  porpoae,  according  to  the 
provisions  of  this  chapter, 

31  Cal.  G07;  33  Cal.  667. 

^  1563.  (^  180.)  The  estate,  real  and  personal,  given  by 
will  to  legatees  or  devisees,  is  liable  for  the  debts,  exi>ense8  of 
administration  and  family  expenses,  in  proportion  to  the  valoe  or 
amount  of  the  several  devises  or  legticies,  bat  specific  devises  or 
legacies  are  exempt  from  sach  liability  if  it  appears  to  the  conrt 
necessary  to  carry  into  effect  the  intention  of  the  testator,  and 
there  is  other  suflScient  estate. 

31  Cal.  607;  33  CaL667. 

$  156^  ($  181.)  When  an  estate  given  by  will  has  been 
sold  for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legatees  mast  contribote  according  to  their  respective  interest84» 
the  devisee  or  legatee  whose  devise  or  legacy  has  been  takeii 
therefor,  and  the  probate  conrt,  when  distribation  is  made,  niast> 
by  decree  for  that  parpose,  settle  the  amoont  of  the  several  lia- 
bilities and  decree  the  amoant  each  person  shall  contribute,  and 
reserve  the  same  from  their  distributive  shares  respectively  j  far 
the  purpose  of  paying  such  contribution, 

31  Cal.  607;  33  Cal.  667. 

^  1565.  (^  182.)  If  a  decedent,  at  the  time  of  his  death, 
was  possessed  of  a  contract  for  the  purchase  of  lands,  bis  interest 
in  such  latid  and  nnder  sncb  contracts  may  be  sold  on  the  appli- 
cation of  his  executor  or  administrator,  in  the  same  manner  as  if 
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be  had  died  seized  of  each  land,  and  the  same  proceedings  may 
be  had  for  that  purpose  as  are  prescribed  in  this  chapter  for  the 
sale  of  lands  of  which  he  died  seized,  except  as  hereinafter 
provided. 

^  1566.  (^  183.)  The  sale  must  be  made  snbject  to  all  pay- 
ments that  may  thereafter  become  due  on  such  contracts,  and  if 
there  are  any  such,  the  sale  must  not  be  confirmed  by  the  probate 
jndge  until  the  purchasers  execute  a  bond  to  the  executor  or  ad- 
ministrator, for  the  benefit  and  indemnity  of  himself  and  of  the 
persons  entitled  to  the  interest  of  the  decedent  in  the  lands  so 
contracted  for,  in  double  the  whole  amount  of  payments  thereafter 
to  become  due  on  such  contract,  with  such  sureties  as  the  probate 
judge  shall  appro ve- 

$  1567.  (^  184.)  The  bond  must  be  conditioned  that  the* 
purchaser  will  make  all  payments  for  such  land  that  become  due 
after  the  date  of  the  sale,  and  will  fully  indemnify  the  executor 
or  administrator  and  the  persons  so  entitled,  against  all  demands, 
costs,  charges  and  expenses,  by  reason  of  any  covenant  or  agree- 
ment contained  in  such  contract. 

Stat.  1851, 471,  added  tlie  words :  "  But  If  there  bo  no  payments  there- 
after to  become  ducou  such  coutract,  no  bond  shall  be  required  by  the 
purchaser." 

^  1568.  ($  185.)  Upon  the  confirmation  of  the  sale,  the 
executor  or  administrator  must  execute  to  the  purchaser  an  as- 
signment of  the  coutract  which  vests  in  the  purchaser,  his  heirs 
and  assigns,  all  the  right,  title  aud  interest  of  the  es/a/c,  or  of 
the  persons  entitled  to  the  interest  of  the  decedent,  in  the  lands 
sold  at  the  time  of  the  sale,  and  the  purchaser  has  the  same 
rights  and  remedies  against  the  vendor  of  such  laud  as  the  dece- 
dent would  have  had  if  he  were  livhig. 

^  1569.  {$  186.)  When  any  sale  is  made  by  an  executor 
or  admioistrator,  pursuant  to  the  provisions  of  this  chapter,  of 
lands  subject  to  any  mortgage  or  other  lien,  which  is  u  valid 
claim  against  the  estate  of  the  decedent,  and  has  bcett  presented 
and  ailmccd^  the  purchase  money  must  be  applied,  after  paying 
the  necessary  expenses  of  the  sale,  first  to  the  ptiyment  and 
satisfaction  of  the  mortgage  or  lieu,  and  the  residue,  if  any,  in 
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dae  conrse  of  administration ;  the  application  of  the  parchase 
money  to  the  Batiefactiou  of  the  mortgage  or  lien  most  be  made 
without  delay,  and  the  hind  is  Biibject  to  such  mortgage  or  lien 
until  llie  purchase  money  has  been  aetnally  so  applied.  No 
claim  against  any  estate  which  has  been  presented  and  allowed^ 
is  ajf'e.ctcd  hy  the  statute  of  limitntions,  pending  theproceedingt 
for  ific  settlement  of  tlic  estate.  The  purchase  money>  or  so  much 
thereof  as  may  be  sufficient  to  pay  such  mortgage  or  lien,  with, 
interest,  and  auy  lawful  costs  and  charges  thereon,  may  be  paid 
into  the  probate  court,  to  be  received  by  the  clerk  thereof,  where 
upon  tlie  mortga^®  or  lien  upon  the  land  must  eease,  and  the 
purchase  money  must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale  and  in  satis- 
faction of  the  debt  to  secure  which  the  mortgage  or  other  lien 
Was  taken,  and  the  surplus,  if  any,  at  once  returned  to  the  execn- 
tor  or  administrator,  miless  for  good  cause  shown,  after  notice 
to  the  executor  or  administrator,  the  coart  otherwise  directs. 

vStat.  1863,  698,  was  BObstantlallytlie same;  snftstitnting for  the  words 
in  italics  commencing  with  "  no  claim,"  etc.,  tlic  following :  '■'Provided, 
however,  tliat  when  it  Rljall  be  shown  to  bo  iieccssary,  the  Court  may 
direct  that  BUllicicut  of  such  purchase  money  may  bo  retained  to  meet 
such  portion  of  the  family  allowance  and  charges  and  cx^hmiscb  of  ad- 
mhiistration  as  may  properly  be  required  from  the  holder  or  such  claim ; 
aucii  reser\ation  of  a  portion  of  the  purchase  money  shall  not  prevent 
the  discharge  of  the  mortgage  or  lien;  and  no  lien  against  any  estate 
shall  be  afii'Ctcd  by  the  Statute  of  Limitations,  pending  the  proceec>:ngs 
for  the  sculement  of  such  estate'*;  and  omitting  the  other  italicized 
words. 

St;\t.  1861,  645,  was  same  as  stat.  1863,  omitting  all  after  the  words,  ^^set- 

tlcmeut  of  such  estate." 

Stat.  1851,  472,  road:  "When  any  sale  is  n>ade  by  an  executor  or  ad- 
ministrator, ])iir8uant  to  the  provisions  of  this  chapter,  of  land  subject  to 
any  mortgage  or  lien,  which  is  a  valid  claim  against  the  estate  of  the  de- 
ceased, the  purchase  money  shall  l)e  applied  after  paying  the  necessary 
expenses  of  the  sale,  llrst  to  ilie  payment  and  ratillcatiou  of  the  mort- 
gage, and  the  residue  in  due  course  of  adminstration." 

6  Cat  386,  412;  9  Cal.  128;  18  Cal.687;  21  Cal.  24;  24  Cal.  499;  27  Cal. 
354;  -21)  Cal.  ati2;  32  Cal.  376. 

Bank  of  Stockton  «.  llowland,  Oct.  T.,  18T1. 


^  15T0.  (^  186.)  At  any  sale,  under  order  of  the  probate 
court,  of  lands  npon  which  there  is  a  mortgage  or  lien,  the 
holder  thereof  may  beeome  the  purchaser,  and  his  receipt  for  the 
amount  due  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.  If  the  amount  for  which  he  pin'cbased  the  property  is  in- 
sufficient to  defray  the  expenses  and  discharge  his  mortgage  or 
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Hen,  he  must  pay  to  tbe  court  or  th«  cierk  diereof  an  amoonti^ 
safficient  to  pay  such  expenaes. 

Vide  %  1569  and  note. 

18  CaL  687;  27  CaL  354;  39  Cal.  306. 

^  15T1.     ($  188.)     If  there  is  any  neglect  or  mi8eondbct  iin 
tbe  proceedingB  of  the  e^  icutor  in  relation  to  any  salc^  by  which 
any  person  interested  in  tne  estate  eoSbrs  damage,  ttie.  party  ag- 
grieved may  recover  the  pame  in  an  action  upon  the- boud  of '  tbe 
executor  or  administrator,  or  otherwise. 

Stat.  1851,  read;  **  asait"  instead  of  *'  an  action  " ;  ateo  added  as  tlie 
case  may  require. 

Stat.  1865-6,  824-5,  read;  *'In  ail  cases  when  real  estate  has  been 
sold  in  this  state  iinder  tlie  order  of  the  probate  courts. of  the  several 
counties  to  purcliasers  in  good  faith,  for  a  valuable  consideration,  and  de- 
fects of  form,  or  omiSKious,  or  errors  exist  in  any  ofXhc  pr»>coeding3,  such 
sales  are  hereby  ratified,  conflnned  and  made  valid  and  sufBcicnc  in  law 
to  transfer  the  title  of  the  property  sold;  provided^  however,  that  this  act 
shall  not  affect  in  any  manner  rights  acquired  prior  to  its  passage,  by 
vendees,  grantees,  or  mortgagees,  who  claim  interests  in  or  liens  upon 
such  property  under  heirs  or  devisees  atlversely  to  such  probate  sales, . 
nor  to  sanction  in  any  manner  cases  of  actual  flraud.*' 

^  1572,  (^  189.)  Any  executor  or  administrator  who  fraudu- 
lently sells  any  real  estate  of  a  decedent  contrary  to  or  other' 
wise  than  under  the  provisions  of  this  chapter,  is  liable  in  double 
the  value  of  the  land  sold,  as  liquidated  damages,  to  be  recovered 
in  an  action  by  the  person  having  an  estateof  inheritance  therein. 

20  Cal.  288;  29  Cal.  35. 

^  1573.     (^  190.)     No  action  foi  the  recovery  of  any  estate, . 
sold  by  an  execntor  or  administrator  under  tbe  provisions  of  this 
chapter,  can  be  maintained  by  any  heir  or  other  person  claiming ; 
under  the  decedent,  unless  it  be  commenced  within  three  years 
next  after  the  sale.    An  actiori  to  set  aside  the  sale  may  be  instil  ■ 
ttUed  and  maintained  at  any  time  within  three  years  from  the 
discovery  of  the  fraud  or  other  grounds  upon  which  the  action 
is  based. 

20  Cal.  624 ;  33  Cal.  515.  Harlan  «..  Miller,  January  Term,  1868.  Meeka 
V.  Kirby,  January  Term,  1872, 

^  1574.  (^  191.)  The  preceding  section  shall  not  apply  to 
minors  or  others  under  any  legal  disability  to  sue  at  the  time  when 
the  right  of  action  first  accrues ;  bat  all  such  persona  may  com- 
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mence  an  actioD  at  any  time  within  three  years  after  the  removal 
■of  the  dieabiiity. 

Meets  V.  Kirby,  January  Tcmif  18T2. 

$  1575.  (^  192.)  Wben  a  sale  has  been  made  by  an  execntor 
or  admioistrator,  of  any  property  of  the  estate,  real  or  persooal, 
be  must  retara  to  the  probate  eonrt,  at  its  next  term  thereafter, 
an  account  of  sales,  verified  by  his  affidavit.  If  he  neglects  to 
make  snch  return,  he  may  be  punished  by  attachment,  or  his 
letters  may  bo  revoked,  one  day's  notice  having  been  first  given 
him  to  appear  and  show  caose  why  such  attachment  sbonld  not 
issue  or  such  revocation  should  not  be  made. 

^1576.  (^193.)  No  executor  or  administrator  most  directly 
or  indirectly,  purchase  any  property  of  the  estate  be  represents, 
nor  must  he  be  intereited  in  any  scUe, 

29Cal.aiB. 
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CHAPTER  VIII. 

OF  THE  POWERS  AND  DUTIES  OP  EXECUTORS  AND 
ADMINISTRATORS,   AND    OF   THE   MANAGE- 
MENT OF  ESTATES. 

Section  1581.    Executors  to  take  possession  of  the  entire  estat«>. 

1582.  Executors  may  sue  and  be  sued  for  recovery  of 

property. 

1583.  May  maintain  actions  for  waste,  conrersion  and 

trespass. 

1584.  Executor  and  administrator  may  be  sued  for  waste 

or  trespass  of  decedent. 

1585.  Surviving  partner  to  settle  up  business.   Interest 

therein  to  be  appraised.   Account  to  be  rendered. 
1686.    Actions  on  bond  of  executor  or  administrator  may 
be  brouglit  by  another  administrator. 

1587.  What  executors  are  not  parties  to  actions. 

1588.  May  compound. 

1589.  Recovery  of  property  fraudulently  disposed  of  by 

testator. 

1590.  When  executor  to  sue,  as  provided  in  precedia; 

section. 

1591.  Disposition  of  estate  recovered. 

^  1581.  (^  194.)  The  executor  or  administrator  must  take 
into  bis  possession  all  the  estate  of  the  decedent,  real  and 
personal,  and  collect  all  debts  due  to  the  decedent  or  to  the  estate. 
For  the  purpose  of  bringing  suits  to  qnict  title,  or  for  partition  of 
such  estate,  the  possession  of  the  executors  or  adminisVators  is 
the  possession  of  the  heirs  or  devisees  ;  such  possession  by  the 
heirs  or  devisees  is  snbject,  however,  to  the  possession  of  the 
executor  or  administrator,  for  the  purpoies  of  administ?'afw7i , 
as  provided  in  this  title. 

Stat.  1861,645,  read  :  "for  all  other  purposes,"  instead  of  closing  words 
In  italics. 

8tat.  la^l,  472,  omitted  all  after  the  word,  "  decedent." 

7  Cal.  23S;  8  Cai,5S0:  10  Cal.  110;  15  Cal.iSO;  18  Cal.  4oS:  19  Tal.  87;  20 
Cal.  163,  6*27 ;  26  Cal.  4i7 ;  28  Cal.  392 :  29  Cnl.  514 ;  31  Cal.  604  :  3-<  Cal.  392 ; 
3.9  Cal.  186.  Cliapmnn  t'.  Uollistcr,  October  lerm,  1871.  Estate  of  AI, 
Gasq.  October  Tcnn,  1871.    Mcclis  v.  Kirby,  Janutiry  Term,  lb72. 

C5.  c.  r.- 
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^  1589.  (^  195.)  Actions  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contmcts,  may  be  maintained  by  and  against  exec- 
ntora  an<i  administrators,  in  all  cases  in  which  the  same  might 
have  been  maintained  by  or  against  their  respective  testators  or 
intestates. 

6  Cal.  167 ;  8  CaL  580;  14  Cal.119;  18  Cal.459;  19  Cal.  87, 117;  20  CaL  16S, 
627 ;  31  Cal.  670. 

^1583.  ($196.)  Execntors  and  administrators  may  maintain 
actions  against  any  person  who  has  wasted,  destroyed,  taken  or 
carried  away,  or  convertfed  to  his  own  use,  the  goods  of  their 
testator  or  intestate,  in  his  lifetime.  Tl)ey  may  also  maintain 
actions  fur  trespass  committed  on  the  real  estate  of  the  decedent 
in  his  lifetime. 

8  Cal.  580;  14  Cal.  252;  16  Cal.  579;  19  Gal.  117, 12S. 

^  1584»  ($  197.)  Any  person  or  his  personal  representatives 
may  maintain  an  action  against  the  executor  or  administrator  of 
any  testator  or  intestate  who  in  his  lifetime  has  wasted, 
destroyed,  taken  or  carried  away,  or  converted  to  his  own  use, 
the  goods  or  chattels  of  any  such  person,  or  committed  any  tres- 
pass on  the  real  estate  of  such  person. 

7  Cal.  343;  8  Cal.  580;  9 Cal.  180;  38  CaL 568. 

j  1585.  (^  198.)  When  a  partnership  exists  between  the 
decedent,  at  the  time  of  his  death,  and  any  other  person,  the 
surviving  partner  has  the  right  to  continue  in  possession  of  the 
partnership,  and  to  settle  its  business,  but  the  interest  of  the 
decedent  in  the  partnership  must  be  included  in  the  inventory, 
and  be  appraised  as  other  property.  The  surviving  partner  mast 
settle  the  affairs  of  the  partnership  without  delay,  and  account 
with  the  executor  or  administrator,  and  pay  over  such  balances 
as  may  from  time  to  time  be  payable  to  him,  in  i-ightof  the  dece- 
dent. Upon  the  application  of  the  executor  or  administrator,  the 
probate  judge  may,  whenever  it  appears  necessary,  order  the 
surviving  partner  to  render  an  account,  and  in  case  of  neglect  or 
refusal  may,  after  notice,  compel  it  by  attachment ;  and  the  ex- 
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ecntor  or  administrator  may  maintain  againat  bim-any  action 
which  the  decedent  could  have  maintained. 

9  Cal.  636;  16  Cal.  119;  34  Cal.  263;  38  Gal.  392.  Griggs,  Administrator, 
V.  Clark,  April  Term,  1861. 

^  1586.  ($  199.)  An  administrator  may,  in  bis  own  name, 
for  the  nse  and  benefit  of  all  parties  interested  in  the  estate,  main- 
tain actions  on  the  bond  of  an  executor,  or  of  any  former  ad- 
ministrator of  the  same  estate. 

^  1587.  (^  200.)  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were  issued, 
but  who  have  not  qualified. 

^  1588.  ($  201 .)  Whenever  a  debtor  of  a  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with  the  ap- 
probation of  the  probate  court  or  judge,  may  compound  with 
bim,  and  give  him  a  discharge  upon  receiving  a  fair  and  just 
dividend  of  his  effects.  A  compromise  may  also  be  authorized, 
when  it  appears  to  be  just  and  for  the  best  interest  of  the  estate. 

Stat.  1861, 645. 

Stat.  1851, 473,  omitted  all  after  the  word, "  effects.** 

^  1589.  ($  202.)  When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executor  or  administrator,  and  when  the  decedent, 
in  his  lifetime,  has  conveyed  any  real  estate  or  any  rights  or  in- 
terests therein,  with  intent  to  defraud  his  creditors,  or  to  avoid 
any  right,  debt  or  duty  of  any  person,  or  has  so  conveyed  such 
estate  that  by  law  the  deeds  or  conveyances  are  void  as  against 
creditors,  the  executor  or  administrator  must  commence  and 
prosecvte  to  final  judgment  any  proper  action  for  the  recovery  of 
the  same ;  and  may  recover  for  the  benefit  of  the  creditor  all 
such  real  estate  so  fraudulently  conveyed,  and  may  also,  for  the 
benefit  of  the  creditors,  sue  and  recover  all  goods,  chattels,  rights 
or  credits  which  have  been  so  conveyed  by  the  decedent  in  his 
lifetime,  whatever  may  have  been  the  manner  of  such  fraudulent 
conveyance. 

Stat  1851, 473,  read :  "  may,  and  it  shall  be  his  dnty  to  commence  and 
prosccate,"  instead  of,  **  must  commence  and  prosecute." 

^  1590*  (^  203.)  No  executor  or  administrator  is  bound  to 
sae  for  sach  estate  as  mentioned  in  the  preceding  section,  for  the 
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ben«4t  of  th«  rreditare,  anleaB  ou  applicadon  of  creditiMrB,  who 
iaa»<  par  mcli  part  of  the  eoalB  and  expenses  of  the  soit,  or  gpve 
F3c!i  semritj  to  the  executor  or  adminiBtrator  therefor,  as  the 
pn^baie  judge  shall  direcL 

S*»t.  1«>1, 474,  read:  **nor  oaleaB  the  creditors  making  the  appUca* 
ti.-n,*"  iufrieafd  oC  **  wbo." 

^  1591.  (^  204.)  All  real  esttte  so  recovered  moRt  he  sold 
f  r  the  pavment  of  debts,  in  the  same  manner  as  if  (be  decedent 
l::i<l  died  seized  thereof,  npon  obtaining  an  order  therefor  from 
the  probate  coort ;  and  the  proceeds  of  all  goods,  chattels,  rights 
and  credits  so  recovered  mnat  be  appropriated  in  pigment  of  the 
debts  of  the  decedent,  in  the  same  manner  as  other  property  in 
the  hands  of  the  executor  or  adminirtrator. 
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CHAPTER  IX. 

OF  THE  CONVEYANCE  OF  REAL  ESTATE  BY  EXEC- 

UXORS  AND  ADMINISTRATORS  IN 

CERTAIN  CASES. 

Section  1597.  Executor  to  complete  contracts  for  sale  of  real 

estate. 

1598.  Petition  for  executor  to  make  conveyance,  and 

*  notice  of  hearing. 

1599L  Interested  parties  may  contest. 

1600.  Conveyances,  when  ordered  to  he  made. 

1601.  Execution  of  conveyance  and  record  thereof,  how 

enforced. 

1602.  Rights  of  petitioner  to  enforce  contract. 

1603.  Effect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the  decree. 

1605.  Recording  decree  does  not  supersede  power  of 

court  to  enforce  it. 

1606.  Where  party  to  whom  conveyance  to  be  made  is 

dead. 

1607.  Decree  may  direct  possession  to  he  surrendered. 

^  1597.  ($  205.)  When  a  person  who  is  bound  by  contract, 
in  writing,  to  convey  any  real  estate,  dies  before  making  the  con- 
veyance, and  in  all  cases  where  such  decedent,  if  living,  might 
be  compelled  tu  make  such  conveyance,  the  probate  court  may 
make  a  decree  authorizing  and  directing  his  executor  or  adminis- 
trator  to  convey  such  real  estate  to  the  person  entitled  thereto, 

28  Cal.  46. 

^  1598.  (^  206.)  On  the  presentation  of  a  verified  petition 
by  any  person  claiming  to  be  entitled  to  such  conveyance  from 
ao  executor  or  administrator,  setting  forth  the  facts  upon  which 
the  claim  is  predicated,  the  probate  court  must  appoint  a  time  and 
place  for  hearing  the  petition,  at  a  regular  term  of  the  court; 
and  mast  order  notice  thereof  to  be  published  at  least  four  suc- 
cessive weeks  before  such  hearing,  in  such  newspaper  in  thia 
state  as  he  may  det>igoate. 
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Stat.  1851,  474,  read :  "  notice  of  the  pendency  thereof,  and  the  time 
and  place  of  hearing,"  instead  of,  "notice  thereof." 

19  Cal.  162. 

^  1599.  (^  207.)  At  the  time  and  place  appointed  for  the 
bearing,  or  at  snch  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfactory  proof  by  affidavit  or  otherwise  of  the 
due  publication  of  the  notice,  the  court  must  proceed  to  a  hearing, 
and  all  persons  interested  in  the  estate  may  appear  and  contest 
snch  petition,  by  filing  their  objections  in  writing,  and  the  court 
may  examine,  on  oath,  the  petitioner  and  all  who  may  be  pro- 
duced before  him  for  that  purpose. 

Stat.  1861, 646,  read :  "  adjourned,"  instead  of, "  postponed." 

Stat.  1851,  omitted  "  or  otherwise  " ;   also,  read :  "  defend,"  instead  of, 

"contest." 

^  1600.  (§  208.)  If,  after  a  full  liearing  upon  the  petition 
and  objections,  and  examination  of  tho  facts  and  circumstances  of 
tho  claim,  the  court  is  satisfied  that  the  petitioner  is  entitled  to  a 
conveyauce  of  the  real  estate  described  in  the  petition,  a  decree 
authorizing  and  directing  the  executor  or  administrator  to  execute 
a  conveyauce  thereof  to  the  petitioner  must  be  madoi  entered  on 
the  minutes  of  the  court  and  recorded. 

Stat.  1861, 646. 

Stat.  1851, 474,  read :  "  probate  judge"  instead  of,  "  court" 

^  IGOl.  ($  209. )  The  executor  or  administrator  must  exe- 
cute the  conveyance  according  to  the  directions  of  the  decree,  a 
certified  cony  of  which  must  be  recorded  with  the  deed  in  the 
office  of  the  recorder  of  the  county  where  the  lands  lie,  and  shall 
be  primary  evidence  of  the  correctness  of  the  proceedings,  and 
of  the  authority  of  the  executor  or  administrator  to  make  the 
conveyance. 

Stat.  186i,  646. 

Stat.  1851, 475,  prefixed  to  the  section  the  words,  "Any  person  Interested 
may  appeal  from  such  decree  to  the  district  court  for  the  same  county,  aa 
in  otlier  cases;  but,  if  no  appeal  be  talien  from  such  decree,  within  the 
time  limiicd  therefor  Jjy  law,  or  if  such  decree  be  affirmed  on  appeal." 

$  looa.  (^  210.)  If,  upon  hearing  in  the  probate  court,  aa 
hereinbefore  provided,  the  right  of  the  petitioner  to  have  a 
specific  performance  of  the  contract  is  found  to  be  doobtfal,  the 
court  must  dismiss  the  petition  without  prejudice  to  the  rights  of 
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the  petitioner,  who  may,  at  any  time  within  six  months  thereafter, 
proceed,  iu  the  diatrict  court,  to  enforce  &  specific  periorojHMce 
thereof. 

Stat.  1861, 64& 

Stat  185U  475,  read  "  probate  fudge,"  instead  of  *'conrt" 

^  1608.  (6  2U-)  Every  conveyance  made  in  parsuance  of 
a  decree  of  the  pi-ol)ate  court,  as  providea  in  this  cliapter,  th.iU 
pass  the  title  to  the  estate  contracted  for  as  fully  as  yf  the  ton- 
tractiug  party  himself  was  still  Jiving  and  executed  the  convey- 
ance. 

13  Cal.  59S;  20  Cal.  381;  21  Cal.  44;  31  Cal.  613;  35  Cal.  358. 

^  1604.  (^  212.)  A  copy  of  the  decree  for  a  conveyance, 
made  by  the  probate  court,  and  duly  certified  and  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  lands  lie,  gives 
the  person  entitled  to  the  conveyance  a  light  to  the  possession  of 
the  lands  contracted  for,  and  to  hold  the  same  according  to  the 
terms  of  the  intended  conveyance,  in  like  manner  as  if  they  had 
been  conveyed  in  pursuance  of  the  decree. 

^  1605.  ($  213.)  The  recording  of  any  decree,  as  provided 
in  the  preceding  section,  Inall  not  prevent  the  court  making  the 
decree  from  enforcing  the  same  by  other  process. 

^  1606.  (5  214.)  If  the  person  entitled  to  the  conveyance 
dies  before  the  commencement  of  proceedings  therefor  under 
this  chapter,  or  before  the  completion  of  the  conveyance,  any 
person  entitled  to  succeed  to  his  rights  in  the  contrac-i,  or  the  ex- 
ecutor or  administrator  of  such  decedent,  may,  for  the  benefit  of 
the  person  so  entitled,  commence  such  proceedings  or  prosecute 
any  already  commence<I,  and  the  conveyance  most  bo  so  made 
as  to  vest  the  estate  iu  the  persuoc- entitled  to  it,  or  in  the  execu- 
tor or  administrator,  for  their  benefit. 

Stat  1851, 475,  same  in  substJincc,  inserting  the  words,  "  the  estate  un- 
der him.  as  heir,  doviscc,  or  otherwise,  in  case  the  c  invcyancw  had  boon 
made  according  to  ilie  terms  of  the  contract/'  instead  of,  "  succeed  to  his 
rights  la  the  contract." 

^  1607.  (^  214.)  The  decree  provided  for  in  this  chapter 
may  direct  the  possession  of  the  property  therein  described  to  be 
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^  161^  (^  217.)  He  shall  not  make  profit  by  the  increase, 
nor  suffer  loss  by  the  decrease  or  destrnction,  without  bis  fault, 
of  any  part  of  the  estate.  He  must  account  for  the  excess  when 
he  sells  any  part  of  tbe  estate  for  more  than  the  appraisement, 
and  if  any  is  sold  for  less  than  the  appraisement,  he  is  not  re* 
sponsible  for  the  loss,  if  the  sale  has  been  justly  made. 

12  Cal.  200;  26  Cal.  61, 429;  37  Cal.  431 ;  39  Cal.  188, 601. 

$  1615.  (^  218.)  No  executor  or  administrator  is  acooant- 
able  for  any  debts  due  to  the  decedent,  if  it  appears  that  they  re> 
main  uncollected  without  his  fault 

^  1616.  (^  219.)  He  shall  be  allowed  all  necessary  ex- 
penses, in  the  care,  management  and  settlement  of  the  estate, 
and  for  his  services  such  fees  as  provided  in  this  chapter  ;  but 
when  the  decedent,  by  his  will,  makes  some  other  provision  for 
the  compensation  of  his  executor,  that  shall  be  a  full  compensa- 
tion for  his  services^  unless,  by  a  written  instrument,  filed  in  the 
probate  court,  he  renounces  all  claim  for  compensation  provided 
by  the  will. 

Stnt.  1851, 476.  read :  '^  as  the  law  provides,"  Instead  of,  *'  as  provided 
in  this  chapter. 

6  Cal.  167 ;  10  Cal.  MS ;  24  Cal.  92 ;  38  Cal.  87.  Estate  of  M.  Gaaq.  Octo- 
ber Temi,  187t.    Estate  of  Simmons,  July  Term,  1871. 

^  1617.  (^  220.)  No  administrator  or  executor  shall  pur- 
chase any  claim  against  the  estate  he  represents ;  and  if  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  entitled  to 
charge  in  his  account  the  amount  he  actually  paid. 

9  CaL  636 ;  21  Cal.  32 ;  26  Cal.  57v 

^  1618.  (^  221.)  When  no  compensation  is  provided  by  tbe 
will,  or  the  executor  renounces  all  claim  thereto,  he  must  be 
allowed  commissions  upon  tbe  amount  of  the  whole  estate  ac- 
counted for  by  him,  as  follows :  For  the  first  thousand  dollars, 
at  the  rate  of  seven  per  cent.;  for  all  above  that  sum  and  not  ex- 
ceeding ten  thousand  dollars,  at  the  rate  of  five  per  cent. ;  for  all 
above  that  sum,  at  tbe  rate  of  four  per  cent.;  and  the  same  com- 
mission must  be  allowed  administrators.  In  all  cases,  smch  fur- 
ther allowance  may  be  made  as  the  probate  judge  may  deem 
just  and  reasonable,  for  any  extraordinary  service.    The  total 
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amount  of  snch  allowanco  mnst  not  exceed  tho  craoaut  of  cooi- 
misaions  allowed  by  ibis  sectiop. 

Stat.  1861,  WL 

Stat,  1861, 476,  in8eT,ted  the  words,  **  not  required  by  an  executor  or  ad- 
ministrator ill  the  common  course  of  bis  duty,"  betweea  **  extraordinary 
services  "  and  "  the  total."  _ 

13  CaL  144;  24  Cal.  9S;  M  Q«l.  U3. 
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auticle  il 

ACCOUNTING   ANI>  SETTLEMENTS    BY   EXECUTORS  AND  ADMINIS- 
TRATORS. 

Skction  1622.    To  reDdor  an  exhibit  of  recofpts  and  dlsbarsemente. 
and  claims  aliowpd. 

1623.  Citation  to  account  at  tbir<)  term. 

1624.  Petition  for  citation  to  render  final  or  other  ao- 

count. 

1625.  Citation  to  aceonnt  on  applieatibn. 

1626.  Objections  to  account,  who  may  file. 
I'j27.    Attachment  fbr  not  obeying  citation. 
1628.    To  render  accounts  at  expiration  of  term. 
1629.'   Execatf)r  to  account  after  bis  authorit  j  revoked. 

1630.  Rcvolcing  authorit  j  of  executor,  when. 

1631.  To  produce  and  file  vouchers,  which  remain  in 

court. 

1632.  Vouchers  for  items  less  than  twentj  dollars,  when 

excepted. 

1633.  Day  of  settlement  to  be  appointed,  and  must  give 

ndtico  thereof. 

1634.  Final  settlement,  partition  and  distribution  may  be 

made  at  same  time.    Postponing  order  is  notice. 

1635.  Interested  party  may  file  cxcpptiouB  to  account. 

1636.  All  matters  may  be  contested  by  the  heirs.    Hear> 

ing  may  be  postponed. 

1637.  Settlement  of  accounts  to  be  condusive,  when  and 

when  not. 

1638.  Proof  of  notice  of  settlement  of  accoonta. 

^  1633.  (^  S2^.)  At  the  third  term  of  tbecoort  after  his  ap 
pointment,  and  thereafter  ut  any  time  when  re(|uired  by  the 
court,  either  upon  its  own  motion  or  upon  the  application  of  any 
person  interested  in  the  estate,  tbe  executor  or  administrator  must 
render,  for  tbe  information  of  the  court,  an  exhilnt  tmder  oatb, 
showing  tbe  amonnt  of  money  received  and  expended  by  him, 
the  amount  of  all  claims  presented  against  tbe  estate,  and  the 
names  of  the  claimants,  and  all  other  mattera  necessary  to  show 
the  condition  of  its  affairs. 

i  CaL  289;  9  Cal.  636;  23 CaL  363;  24  CaL  93;  26 Cal.  421. 
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^  1623.  (^  223.)  If  the  execntor  or  administrator  fails  to 
render  an  exhibit  at  the  third  t«rm  of  the  court,  the  judge  of  the 
probate  conit  must  cause  a  citation  to  be  issued  requiring  him  to 
appear  and  render  it. 

^  1C94.  ($  224.)  Any  person  interested  in  the  estate  may, 
at  any  time  before  the  tinai  settlement  of  accounts,  present  his 
petition  to  the  probato  judge,  praying  that  the  executor  or  ad- 
ministrator be  required  to  appear  and  render  such  exhibit,  setting 
forth  the  facts  showing  that  it  is  necessary  and  proper  that  such 
an  exhibit  should  be  made. 

^  1635.  (^  225.)  If  the  judge  is  satisfied,  either  from  the 
oath  of  the  applicant  or  from  any  other  testimony  offered,  tliat 
tlie  facts  alleged  are  trac,  and  considers  the  showing  of  the 
appliiant  sufficient,  he  must  direct  a  citation  to  be  issued  to  the 
executor  or  administrator, requiring  him  to  app^arat  some  day  to  be 
named  in  the  citation,  which  must  be  during  a  term  of  the  court, 
and  render  an  exhibit  as  prayed  foK 

^  16!3G.  ($  226.)  When  an  exhibit  is  rendered  by&u  execu- 
tor or  administrator,  any  person  interested  may  appear,  and  by 
objections  in  writing,  contest  any  account  or  statement  therein 
contained.  The  court  may  examine  the  executor  or  a<lminia- 
trator,  and  if  he  has  been  guilty  of  neglect,  or  has  wasted,  em- 
bezzled or  mismanaged  the  estate,  his  letters  must  be  revoked. 

11  Cal.  21S;  26  Cal.  57 ;  29  Cal.  516. 

^  1G27.  ($227.)  If  any  executor  or  administrator  neglects 
or  refnses  to  appear  and  render  an  exhibit,  after  having  been  duly 
cited,  au  attachment  may  be  issued  against  him  and  such  exkibit 

^  1698.  76Within  thirty  days  after  the  expiration  of  the  time 
mentioned  in  the  notice  to  creditors  within  which  claims  must  be 
exhibited^e,  every  executor  or  administrator  must  i*ender  a  full 
account  and  report  of  his  administration.  If  he  fails  to  pre> 
sent  his  account  the  court  or  judge  must  compel  the  render- 
ing of  the  account  by  attachments,  and  any  person  interested 
in  the  estate  may  apply  for  and  obtain  an  attachment;  but 
no  attachment  must  issue  unless  a  citation  has  been  first 
issued,  served  and  returned,  requiring  the  executor  or  admin- 
intrator  to  appear  and  show  cause  why  an  attachment  should 
not  issue.  Every  account  must  exhibit  nil  debts  which  have 
been  presented  and  allowed  during  the  period  embraced  in  the 
account.    FAnDroved  March  11,  1876 — ^ninetv  davs.  I 
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in  the  estate  may  apply  for  and  obtain  an  attachment,  hot  no  at- 
tachment mast  issue  unless  a  citation  has  been  first  issued, 
served  and  returned,  requiring  the  executor  or  administrator  to 
appear  and  show  cause  why  an  attachment  should  not  issue* 
Every  account  rendered  «B9nst  exhibit  not  only  the  debts  which 
have  been  paid,  but  also  a  statement  of  all  debts  which  baye 
been  duly  presented  and  allowed  during  the  period  embraeed  in 
the  account. 

Stat.  1661,  647. 

Stat.  1851, 477,  omitted  the  word, "  served  " ;  also,  all  after  the  words, 
"  should  not  issue." 

9  Cal  636 ;  26  Cal.  429 ;  30  Cal.  110 ;  37  Col.  426. 

$1639.  ($239.)  When  the  authority  of  an  executor  or  ad- 
ministrator ceases  or  is  revoked  for  any  reason,  he  may  be  cited 
to  account  before  tbe  probate  court  at  the  instance  of  the  person 
succeeding  to  the  administration  of  the  same  estate,  in  like 
manner  as  he  might  have  been  cited  by  any  person  interested  in 
the  estate  during  the  time  he  was  executor  or  administrator. 

9  Cal.  636. 

$  1630.  ($  230.)  If  the  executor  or  administrator  resides 
out  of  tbe  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  render  an 
account  withjn  thirty  days  after  the  time  prescribed  in  this 
article,  or  if  he  neglects  to  render  an  account  within  thirty 
days  after  being  commjitted  where  tbe  attachment  has  been  ex- 
ecuted, his  letters  must  be  revoked. 

9  Cal.  636. 

$  1631.  ($  331.)  In  rendering  bis  account,  the  executor  or 
administrator  must  produce  and  file  vouchers  for  all  charges, 
debts,  claims  and  expenses  which  he  has  paid,  which  must  re- 
main in  the  court ;  and  he  may  be  examined  on  oath  touching 
such  payments,  and  also  touching  any- property  and  effects  of  the 
decedent,  and  the  disposition  thereof.  When  any  voucher  is  re- 
quired for  other  purposes,  it  may  be  withdrawn  on  leaving  a 
certified  copy  on  file  ;  if  a  voucher  is  lost,  or  for  other  good 
reason  cannot  be  produced  on  tbe  settlement,  the  payment  may 
be  proved  by  the  oath  of  any  competent  witness. 

Stat.  1861, 647. 

Stat.  1851.  478.  omitted  all  after, "  disposition  thereof." 

8  Cal.  696}  37  Cal.  426. 
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^  1633.  (J  282.)  On  the  settlement  of  his  acconnt  he  may 
be  allowed  any  item  of  expenditure,  not  exceediqg  twenty 
dollars,  for  which  no  youcher  is  produced,  if  such  item  be  sap- 
ported  by  bis  own  uncontradicted  oath  positive  to  the  fact  of 
payment,  specifying  when,  where  and  to  whom  it  was  made  ; 
but  such  allowances  in  the  whole  must  not  exceed  five  hundred 
dollars  against  any  one  estate. 

9  Cal.  636;  37  Gal.  425. 

^  1683.  ($  233.)  When  any  acconnt  is  rendered  for  settle- 
ment, the  court  or  judge  must  appoint  a  day  for  the  settlement 
thereof ;  the  clerk  must  thereupon  give  notice  thereof,  by  causing 
notices  to  be  posted  in  at  least  three  public  places  in  the  county, 
setting  forth  the  name  of  the  estate,  the  executor  or  administrator, 
and  the  day  appointed  for  the  settlement  of  the  account,  which 
must  bo  on  some  day  of  a  term  of  the  court.  The  court  or  pro- 
bate judge  may  order  such  further  notice  to  be  given  ns  may  be 
proper- 

Stat.  1861,647. 

Btat.  1851, 478,  omitted  the  last  sentence ;  also  the  words,  **  the  coun  or 
judge  must  appoint  a  day  for  the  Bettlemcut  thereof." 

9  Cal.  636;  30  Cal.  110. 

^^;or  a  ana.  s^J^^^^^^n  the  preceding  .etion 

bution  of  the  estate  be  filed  wi fh  «  -^     '^'^"  '"'•  '^«  fi^al  distri 

Bettlement  must  state  tl'^rlTr^*"'  ^^enoticeo  tj 

by  posting  a  pubJication  as  tirlr.        T''  ^-"«*  ^e  giyen 

time  as  may  bo  ordered.    On  th.  «  If"^^  ^^^'^^'  ^^  for  such 

distribution  anrl  r>o  J*-  "®  setfcJement  of  sn.M 

mav  i.n  partition  of  the  estA^«  i^    n         ^^  account, 

may  be  immediately  had,  without  wt      *"  "'^^^"^^  ^^^^^^o 

^-    ;i^P--^  ^arch  II,  IS^^jS^^;^  or  proceed- 

day  to  which  the  hearing  nitty  uv.^.„-., 

person  interested  in  the  estate  may  appear  and  file  his  exceptions 
in  writing  to  the  account,  and  contest  the  same. 
9  Cal.  636;  26  Cal.  57;  29  Cal.  519;  30  Cal.  110. 

$  163G.     ($$  235,236.)     All  matters,  including  allowed  claims 
not  passed  upon  on  the  settlement  of  any  former  account,  or  on 
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rendering  an  exhibit,  or  on  making  a  decree  of  sale,  may  be  con- 
tested by  the  heirs,  for  cause  shown.  The  hearing  and  alle- 
gations of  the  respective  parties  may  be  postponed  from  time  to 
time,  when  necessary,  and  the  court  may  appoint  one  or  more 
referees  to  examine  the  accounts  and  make  report  thereon,  sub- 
ject to  confirmation ;  and  may  allow  a  reasonable  compensation 

to  the  referees,  to  be  paid*  out  of  the  estate  of  the  decedent. 

• 
Stat.  18B1,641,  prefixed  to  the  section  the  words:  "If  there  be  any 
minor  mtcrcsted  in  the  estate,  who  has  no  legally  appointed  guardian, 
the  court  shall  appoint  some  disinterested  person  to  represent  liim,  who, 
on  bohulf  of  tho  minor,  may  contest  the  account,  as  any  other  person 
having  an  interest  might  contest  it,  and  who  shall  be  allowed  dv  the 
court,  for  his  services,  a  reasonable  compensation ;  the  court  shall  a»o,  if 
it  deans  it  necessarp^  appoint  an  attorney  to  represent  the  absent  heirs  and 
dtvisees." 

Stat.  1851, 478,  prefixed  the  same  words  as  stat.  1861.  omitting  those  In 
Italics;  also  used  the  word  ''auditor*'  Instead  of  "referees.** 

9  Cal.  636;  30  Cal.  110;  37  Cal.  426. 

^  1637»  ($  237.)  The  settlement  of  the  acconnt  and  the 
allowance  thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate,  saving, 
however,  to  all  persons  laboring  under  any  legal  disability,  their 
rights  to  proceed  against  the  executor  or  administrator,  either 
individually  or  upon  his  bond,  within  two  years  after  their  respect- 
ive disabilities  cease,  and  in  any  action  brought  by  any  such 
person,  the  allowance  and  settlement  of  the  account  is  primary 
evidence  of  its  con-ectnees. 

Stat.  1851f  478,  road :  "  presumptive  "  instead  of  "  primary." 
9CaL636;  11  Cal.  212;  24  Cal.  94;  30  Cal.  HI;  36  Cal.  654;  37  Cal  426. 

^  163S.  ($  238.)  The  account  must  not  be  allowed  by  the 
court  until  it  is  first  proved  that  notice  has  been  given  as  required 
by  this  chapter,  and  the  decree  must  show  that  such  proof  was 
made  to  the  satisfaction  of  the<H>urt,-and  is  concluBive  evidence 
of  the  fact. 

9  Cal.  636;  80  CaL  111. 


' 
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ABTICLE  III. 

THE  PATMETJT  OF  DEBTS  OP  THE  ESTJLTE 

SEonoir  1613.  Order  in  which  debts  to  be  paid. 

1G44.  Where  property  insofdcient  to  pay  mortgage 

1645.  Estate  insufficient,  a  dividend  to  be  paid. 

1646.  Funeral  expenses  and  expenses  of  last  sickness. 

1647.  Order  for  payment  of  debts  and  discharge  of  the 

executor  and  administrator. 

1648.  Provision  for  disputed  and  contingent  claims. 

1649.  After  decree  for  payment  of  debts,  executor  person- 

ally liable  to  creditors. 
1660.    Claims  not  included  in  order  for  payment  of  debts, 

how  disposed  of. 
1651.    Order  for  payment  of  legacies  and  extension  of 

time. 
1862.    Final  account,  when  to  be  made. 
1658.    Neglect  to  render  final  account,  howtreated. 

^  1643.  (^  239.)  The  debts  of  the  estate,  subject  to  ike  pro- 
visions of  section  twelve  hundred  and  Jive^  must  be  paid  iu  the 
following  order : 

1.  Funeral  expenses. 

2.  The  expenses  of  the  last  sickness. 

3.  Debts  haying  preference  by  the  laws  of  the  United  States. 

4.  Judgments  rendered  against  the  decedent  in  hia  lifetime, 
and  mortgages  in  the  order  of  their  date. 

5.  All  other  demands  against  the  estate. 

9  Cal.  636;  12  Cal.  208 ;  26  CaL  66 ;  29  Cal.  362. 

^  1644.     (^  240.)    The  preference  given  in    the  preceding 
section  to  a  mortgage  only  extends  to  the  proceeds  of  the  property 
mortgaged.    If  the  proceeds  of  such  property  is  iusufiicieut  to 
pay  the  mortgage,  the  part  remaining  unsatisfied  must  be  classed, 
with  other  demands  against  the  estate. 

9  Cal.  636. 

^  1645.  (^  241 .)  If  the  estate  is  insafflcient  to  pay  all  the 
debts  of  any  one  class,  each  creditor  must  be  paid  a  dividend  in 
proportion  to  his  claim  ;  and  no  creditor  of  anyone  class  shall  re- 
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ceive  any  payment  until  all  those  of  the  preceding  clasS'  are 
fully  paid. 

i)  Cal.  636;  18  Cal.  431 ;  26  Cal.  66 

^  1646.  (§  242.)  The  executor  or  administrator,  as  soon  as 
lie  hus  sufficient  funds  in  his  hands,  must  pay  the  funeral  ex- 
pensep,  and  expenses  of  the  last  sickness,  and  the  allowance  made 
to  the  family  of  the  decedent.  He  may  retain  in  his  hands  the 
uecc8B;iry  expenses  of  administration,  hut  he  is  not  obliged  to 
p:iy  any  other  delMi  im|H|B^ttSM£.^Ji^^^>  ^  prescribed  iu  this 
article,  the  paymei 

9  Ca 

( 1647.    Upon  the  settlement  of  the  accounts  of  the  execu- 

^  1      tors  or  adminisfcratort  as  required  in  this  chapter,  the  court 
the  e2  must  make  an  order  for  the  payment  of  the  debts,  as  circum- 
in  thii  stances  of  the  estate  require.    If  there  is  not  sufficient  funds 
the  d(  in  the  hands  of  the  executor  or  administrator,  the  court  must 
is  not  specify  in  the  decree  the  sum  to  be  paid  to  eacJi  creditor.    If 
tor,  tl  the  whole  property  of  the  estate  be  exhausted  by  such  pay- 
each  meat  or  distribution,  such  account  must  be  considered  as  a 
by  8u  iiual  account,  and  the  executor  or  administrator  is  entitled 
as  a  f  to  his  discharge  on  producing  and  filing  the  necessary  vouch- 
his  d  ers  and  proofs  showing  that  such  payments  have  been  made, 
and  1  and  that  he  has  fully  complied  with  the  decree  of  the  court 
that  1  [Approved  March  11, 1876— ninety  days.] 

Stat.  I8bi,b4s. 

Stat.  1851,  479,  omitted  all  after  the  words,  "each  creditor." 

0  Cal.  636 ;  14  Cal.  129 ;  18  Cal.  431 ;  26  Cal.  57, 431 ;  30  Cal.  Ill ;  32  Cal. 
127 ;  37  cm.  426;  39  Cal.  70, 184. 

^  1648.     (^  244.)     If  there  is  any  claim  not  due,  or  any  con-  i 

tin<<eut  or  disputed  claim  against  the  estate,  the  amount  thereof,  1 

or  such  part  of  the  same  as  the  holder  would  be  entitled  lo  if 
the  claim  were  due,  established  or  absolute,  must  be  paid  into 
the  court,  and  there  remain,  to  be  paid  over  to  the  party  when 
he  becomes  entitled  thereto  ;  or  if  he  fails  to  establish  his  claim, 
to  be  paid  over  or  distributed  as  the  circumstances  of  the  estate 
require.  If  any  creditor  whose  claim  has  been  allowed,  but  is 
not  yet  due,  appears  and  assents  to  a  deduction  therefrom  of  tho 
legal  interest  for  the  time  the  claim  has  yet  to  run,  he  is  entitled 
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to  be  paid  accordingly.     The  payments  provided  for  in  this 
section  are  not  to  be  made  when  the  estate  is  insolvent,  unless  a 
pro  rata  distribution  is  ordered. 
seal.  636;  18  Cal.  429. 

^  1649.  ($  245.)  When  a  decree  is  made  by  the  probate 
court  for  the  payment  of  creditors,  the  executor  or  administrator 
"  \  personally  liable  to  each  creditor  for  his  allowed  claim,  or  the 

ividend  thereon,  and  execution  may  be  issued  on  such  decree,  as 
upon  a  judgment  in  the  district  court,  in  favor  of  each  creditor, 
ind  .the  same  proceeding  may  be  had  under  such  execution  as  if 
\*  had  been  issued  from  the  district  court.     The  executor  or  ad- 

.iuistrator  is  liable  therefor  on  his  bond  to  each  creditor. 
14  Cal.  130;  26  Cal.  431. 

^  1650.  (^  246.)  When  the  accounts  of  the  administrator 
or  executor  have  been  settled,  and  an  order  made  for  the  pay- 
ment of  debts  and  distribution  of  the  estate,  no  creditor  whose 
claim  was  not  included  in  the  order  for  payment  has  any  right  to 
rail  upon  the  creditors  who  have  been  paid,  or  upon  the  heirs, 

visees  or  legatees,  to  contribute  to  the  payment  of  his  claim  ; 
out  if  the  executor  or  administrator  has  failed  to  give  the  notice 
to  the  creditors,  as  prescribed  in  section  fourteen  hundred  and 
ninety -one,  such  creditor  may  recover  on  the  bond  of  the  execu- 
tor or  administrator  the  amount  of  his  claim,  or  such  part  thereof 
as  he  would  have  been  entitled  to  had  it  been  allowed.  This 
section  shall  not  apply  to  any  creditor  wliose  claim  was  not  due 
en  months  before  the  day  of  settlement,  or  whose  claim  was 
contingent  and  did  not  become  absolute  ten  months  before  such 
Jay. 

Stat.  1851. 480, read :  "by  this  act,"  instccd  of,  "in  section  fourteen 
lundred  and  uiuety-onc."    9  Cal.  636. 

^  1651.  ($  247.)  If  the  whole  of  the  debts  have  been  paid 
♦y  the  first  distribution,  the  court  must  direct  the  payment  of 
•gacies  and  the  distribution  of  the  estate  among  the  heirs,  iega- 
jjes  or  other  persons  entitled,  as  provided  in  the  next  chapter ;  but 
i  there  bo  debts  remaining  unpaid,  or  if,  for  other  reasons,  the  es- 
ite  be  not  in  a  proper  condition  to  be  closed,  the  court  must  give 
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BQch  extension  of  time  as  may  be  reasonable,  for  a  final  settle- 
ment of  the  estate. 

Stat.  1861,648. 

'  Stat.  1851. 480,  omitted  the  words,  "  as  provided  In  the  next  chapter  " ; 
also  the  words,  '•  or  if,  for  other  reasons,  the  estate  be  not  In  a  propei 
coudiiion  to  be  closed.'^    9  Cal.  636;  30  Cal.  111. 

^  1652.  (^  248.)  At  the  time  designated  in  the  last  section, 
or  sooner,  if  within  that  time  all  the  property  of  the  estate  has 
been  sold,  or  there  are  sufficient  fnnds  in  his  hands  for  the  pay- 
ment of  all  the  debts  dne  by  the  estate,  and  the  estate  be  in  a 
proper  condition  to  be  closed,  the  executor  or  administrator  must 
reudera  Unal  account  and  pray  a  settlement  of  his  administration. 

Stat.  1861.  648. 

Stat.  1851, 4S0, omitted  the  words,  "in  the  last  section";  also,  ^'and 
the  estate  be  in  a  proper  condition  to  be  cflosed.** 

9  Cal.  636;  30  Cal.  111. 

^  1653.  ($  249.)  If  he  neglects  to  render  his  acdonnt,  the 
same  proceedings  may  be  had  as  prescribed  in  this  chapter  in  re- 
gard to  the  first  account  to  be  rendered  by  him,  and  all  the  pro- 
visions of  this  chapter  relative  to  the  last  mentioned  account,  and 
the  notice  and  settlement  thereof,  apply  to  hia  account  presented 
for  final  settlement 

9CaL636;  SOCaLUL  , 
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.     CHAPTER   XI. 

OP   THE   PARTmON,    DISTRIBUTION   AND   FINAL 
SETTLEMENT  OP  ESTATES. 

ABTIOLB         I.     PaKTIAL  DISTRIBUTIOJT  PRIOR  TO  FINAL  6ETTLB- 

MENT. 

11.    Distribution  on  final  settlkmbnt^ 
III.    Distribution  and  partition. 
JV.    Agents  for  absent  interested  parties,  dib- 
OHAsaB  of  executor  or  admikibtratok. 


ARTICLE  I. 

I^ARTIAL  DISTRIBUTION  PRIOR  TO  FINAL  SETTLEMENT. 

Sbotion16o8.  Payment  oflegacies  upon  giving  bonda 

1659.  Notice  of  application  for  legacies. 

1660.  Executor  or  other  person  may  resist  application. 

1661.  Decree  prayed  for  to  require  bond,  which  must  be 

given.  May  order  whole  or  part  of  share  to  be 
delivered.  Where  partition  necessary,  how  made. 
Costs. 

1662.  Order  for  payment  of  bond,  and  suit  thereon. 

^  1658.  ($  250.)  At  any  time  after  the  lapse  of  four  months 
from  the  issuing  of  letters  testamentary  or  of  administration,  any 
heir,  devisee  or  legatee  may  present  his  petition  to  the  court  for 
the  legacy  or  share  of  the  estate  to  which  he  is  entitled,  to  be 
given  to  him  upon  his  giving  bonds,  with  security,  for  the  pay- 
ment of  his  proportion  of  the  debts  of  the  estate. 

Stat.  1861,  648. 

Stat.  1851, 430,  read :  "  atanv  timo  subsequent  to  the  third  term  of  the 
probate  court,"  instead  of,  '*  a't  any  time  after  the  lapse  of  four  months.'* 

14Cal.  112;  31  Cal.  619. 

$  1659.  (^  251.)  Notice  of  the  application  must  be  given  to 
the  executor  or  administrator,  personally,  and  to  all  persons  in- 
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tereeted  ia  the  estate,  in  tbe  eame  manner  that  notice  is  reqaired 
to  be  given  ojf  the  settlement  of  tlie  account  of  an  executor  or 
administrator. 

Stat.  1861,  648. 

Stat.  1851, 480,  omitted  the  word,  '*' personally."   31  Cal.  619. 

^  1660.  (^  253.)  The  execotor  or  administrator,  or  any 
person  interested  in  the  estate,  may  appear  at  the  time  named 
and  resist  tbe  application,  or  any  other  heir,  devisee  or  legatee 
may  make  a  similar  application  for  himself. 

81  Cal.  619 

$  1661.     ($$  253,  254,  255,  256.)    If,  at  the  hearing,  it  ap- 
pears that  the  estate  is  but  little  indebted,  and  that  the  share  of 
the  party  applying  may  be  allowed  to  him  without  loss  to  the  . 
creditors  of  the  estate,  the  court  must  make  an  order  in  conform- 
ity with  the  prayer  of  the  applicant,  requiring — 

1.  Each  heir,  legatee  or  devisee  obtaining  such  order,  before 
receiving  his  share  or  any  portion  thereof,  to  execute  and  deliver 
to  the  executor  or  administrator  a  bond,  in  such  sum  as  shall  be 
designated  by  the  probate  judge,  with  sureties  to  be  approved  by 
the  judge,  payable  to  the  executor' or  administrator,  and  condi- 
tioned for  the  payment,  whenever  required,  of  his  proportion  of 
the  debts  due  from  the  estate,  not  exceeding  the  value  or  amount 
of  the  legacy  or  portion  of  the  estate  to  which  he  is  entitled, 

2.  Tbe  executor  or  administrator  to  deliver  to  the  heir,  legatee 
or  devisee  the  whole  portion  of  the  estate  to  which  be  may  be 
entitled,  or  only  a  part  thereof,  designating  it. 

If,  in  the  execution  of  the  order,  a  partition  is  necessary 
between  two  or  more  of  the  parties  interested,  it  must  be  made 
in  the  manner  hereinafter  prescribed.  The  costs  of  these  pro- 
ceedings to  be  paid  by  the  applicant,  or  if  there  be  more  than 
one,  to  be  apportioned  equally  amongst  them. 

Rtat  1851, 481,  was  aubstantially  the  same,  inserting  in  S253  thereof, 
(whiv-h  ccirrt'sponds  with  the  al)ovc  down  to  and  incluainsr  subdivision  I) 
the  wonl&,  "or  parties,"  after  "party";  "or  them,"  after  "to  him*' ; 
"  injury,"  instt-ad  of,  "  loss  " ;  "  or  applicants,"  after  '*  applicant." 

14  Cai.  112;  20  Cai.  628;  31  Cal.  619. 

^  1663.  ($  257.)  When  any  bond  has  been  execnted  and 
delivered  under  the  provisions  of  the  preceding  sections,  aiid  it  is 
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neceffiftTy  for  tbe  settlement  of  the  estate  to  require  the  payment 
of  any  part  of  tbe  money  thereby  secnred,  tbe  execntor  or  ad- 
ministrator must  petition  tbe  court  for  an  order  requiring  the  pay- 
ment, and  have  a  citation  issued  and  served  on  the  party  bonnd, 
requiring  him  to  appear  and  show  canse  why  the  order  should 
not  be  made.  At  the  hearing,  the  court,  if  satisfied  of  the 
necessity  of  snch  payment,  must  make  an  order  accordingly, 
desi^^nating  the  amount  and  giving  a  time  within  which  it  must 
be  paid.  If  the  money  is  not  paid  within  the  time  allowed,  an 
action  may  be  maintained  by  the  executor  or  administrator  on 
the  bond. 
ilCaLOSL 
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ARTICLE  H. 

DISTRIBUTION  ON   FINAL   SETTLEMENT. 

Section  1665.    DistrlbutioB  of  estate,  how  made  and  to  whom. 

1666.  What  the  decree  must  contain,  and  is  final. 

1667.  Distribution  when  decedent  was  not  a  resident  of 

this  state. 

1663.    Decree  to  be  made  only  after  notice. 

1669.    Xo  distribution  to  bo  ordered  till  all  tuxes  on  per- 
sonal property  aro  paid. 

^  16G5.  ($  258.)  Upon  the  final  settlement  of  the  accoiuits 
of  the  executor  or  aOmiuistrator,  or  at  any  subsequent  time, 
npou  the  application  of  the  executor  or  administrator,  or  of  any 
heir,  legatee  or  devisee,  the  court  must  proceed  to  distribute  the 
residue  of  the  estate  in  the  hands  of  the  executor  or  admitiistra- 
tor,  if  any,  among  the  persons  who  by  law  are  entitled  thereto  ; 
aud  if  the  decedent  has  loft  a  surviving  cliild,  and  the  issue  of 
other  children,  and  any  of  them,  before  the  close  of  adiniui$>tra- 
tiou,  have  died  while  under  age  and  not  having  been  marriod, 
no  administration  on  such  deceased  child's  estate  is  necessary, 
but  all  the  estate  which  such  deceased  child,  vras  entitled  to  by 
inheritance  must,  without  admiuistratioa,  be  distributed  to  the 
other  heirs  at  law.  A  statement  of  any  receipts  and  (lisburse- 
meuts  of  ihe  executor  or  administrator,  since  the  rendition  of  hia 
final  accouuts,  must  be  reported  and  filed  at  the  time  of  makiug 
such  distribution,  and  a  settlement  thereof,  together  v^ith  an 
estimate  of  the  expenses  of  closing  the  estate,  mast  be  made  by 
the  court,  and  included  in  the  order  or  decree ;  or  the  court  or 
judge  may  order  notice  of  the  settlement  of  such  supplementary 
account,  and  refer  the  same  as  in  other  cases  of  the  settlement  of 
accounts. 

Stat.  18r»5-6, 329.  read :  "shall  have  left  him  or  her  swrvivhij?  several 
children,  or  one  child  and  the  issue  of  one  or  more  other  children,  and  if 
any  one  of  such  survivinpr  children  Bhali,"  Instead  of,  "  has  left  a  surviv- 
ing child,  and  the  issue  of  other  children,  and  any  of  them "" ;  also,  **  heirs 
as  prescribed  by  law,''  instead  «jf,  "heirs  at  law";  also  ins^erted  "JjO 
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warfls,  "  noless  distrflnition  of  Ihe  real  estste  voij  be  made,"  between 
**di6tnbDtion,"  and  "and  a setUeiiifpc." 

Stat.  1861, 619.  omitted  all  the  words  between,  "  are  entitled  "  and  "  A 
atalement  *  ;  also  inserted  tbc  words.  **  or  the  grantee  of  tlic  heir,  legatee 
or  devisee,"  after  the  words, "  or  devisee." 

Stat  1851, 431,  omitted  all  after  the  words,  "*  are  entiUed." 

6  €al.  418 :  20  CaL  628;  33  CaL  665;  40  Cal,  465;  Estate  of  Byberg,  Jan- 
nary  Term,  1571. 

Vide  §  1667. 

Stat.  1865-6, 7S7-8,  Sg  10-1*2,  was  substantially  the  same  as  tbia  and  the 
following  section,  inserting  after  the  word  "appeal "  the  words,  '*  in  the 
manner  and  within  the  time  provided  by  law " ;  also  the  words,  "  or 
place,"  after  "  allowed  in  the  state,"  in  §  1667. 

Stat.  1851, 481,  omitted  §  1667 ;  also  all  of  §  1666,  after  tbe  words, "  aame 
In  possession." 

^  IftGG.  ($259.)  In  tbe  order  or  decree,  the  coart  must 
name  the  persoDs  and  the  proportions  or  parte  to  wbich  each 
shall  be  enthled,  and  sacb  persons  may  demand,  sue  for  and  re- 
cover their  respective  shares  from  ihe  execator  or  administra- 
tor, or  any  person  having  the  same  in  possession.  Bnch  order  or 
decree  is  conclosive  as  to  the  rii^bts  of  heirs,  legatees  or  deyisees, 
subject  only  to  be  reversed,  set  aside  or  modified  on  appeal. 

20  Cal.  628;  40€a].458. 

^  l«67.  (^  259.)  Upon  applieatioa  for  distriboUon,  after 
final  settlement  of  the  aeeonnts  of  administration,  if  the  decedent 
waa  a  uon-re«dent  of  this  state,  leaving  a  will  which  has  been 
duly  proved  or  allowed  in  the  stale  of  his  rendence,  and  an 
aathenticated  copy  thereof  has  been  admitted  to  probate  in  this 
state,  and  it  is  necessary,  in  order  that  the  estate  or  any  part 
thereof  may  be  distributed  according  to  the  will,  that  the  estate 
in  this  state  should  be  delivered  to  the  executor  or  administrator 
in  the  state  or  place  of  his  residence,  the  court  may  order  such 
delivery  to  be  made,  and,  if  necessary,  order  a  sale  of  the  real 
estate,  and  a  like  delivery  of  the  proceeds^.  The  delivery,  in  ac- 
cordance with  the  order  of  the  court,  is  a  full  discharge  of  the 
executor  or  administrator  with  the  will  annexed,  in  this  state,  in 
relation  to  all  property  embraced  in  such  order,  wbich,  unless 
reversed  on  appeal,  binds  and  concludes  all  parties  in  interest. 
Salea  of  real  estate  ordered  by  virtue  of  this  section  must  be 
made  in  the  same  manner  as  other  sales  of  real  estate  of  decedenta 
by  order  of  the  probate  court. 

Ft<fe§  1666  and  note. 

c.  o.  r.~4e. 
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^  1668.  (^  269.)  The  order  or  deeree  may  be  made  on  tlie 
petition  of  the  execntor  or  administrator,  or  of  -any  peraoa 
interested  in  the  estate,  but  notice  must  be  given,  or  waired, 
ujikss  distribution  is  mctde,  or  ike  time  for  making  it  it  fiaotd 
by  order  of  the  courts  at  the  time  of  the  tettlement  of  thejitud 
account,  AH  proceedinsg  not  to  waived  or  ditpented  wUh  must 
be  had  in  tlie  manner  provided  in  article  four,  chapter  seven,  of 
this  title,  for  sale  of  real  estate  by  an  executor  or  administrator. 
The  com  t  may  order  each  further  noUce  to  be  given  as  it  may 
deem  proper.  If  xmrtition  is  applied  for,  as  provided  in  iiiis 
chapter,  such  decree  shall  not  divest  the  court  ef  jnrisdittion  for 
the  purposes  of  partition,  unless  tbe  estate  is  finally  dosed. 

Vide  %  1669. 

Stat.  1861, 649,  sabstantiAlIy  the  same,  omittiftg  of  coarse  the  ItaUdsed 
words. 

Stat.  1851, 482,  read:  *' The  decree  may  be  made  on  tbe  appUcatien  of 
the  executor  or  administrator,  or  of  any  person  Interested  in  tlie  estate, 
and  shall  only  be  made  after  notice  has  beca  ffiveu  in  the  manner  re- 
quired in  regard  to  an  application  for  the  sale  of  land  by  au  executor  or 
administrator.  The  coart  may  order  such  farther  notice  to  bo  given  as 
It  may  deem  proper." 

EsUte  of  Ry  berg,  Jan.  T.,  1871 ;  Estate  of  Bllvey,  Oct  T.,  187L 

I  1660.  ($  260.)  Before  any  decree  of  distribution  of  an 
estate  is  made,  the  probate  court  must  be  satisfied,  by  tbe  oath  of 
the  executor  or  administrator,  or  otherwise,  that  all  state,  county 
and  municipal  taxes,  legally  levied  upon  personal  property  of 
the  estate,  have  been  fully  paid. 

Ftd«§  1668  and  note. 

SUt  1865-6, 521,  §  ft,  read:  "No  order  or  decree  fbr  the  distribution  of 
any  property  of  any  decedent  shall  be  made  by  the  probate  Judge,  until 
the  administrator  or  administrators,  executor  or  executors,  executrix  or 
executrices,  (as  the  case  may  be)  shall  have  filed  in  the  probate  court  bis, 
or  her,  or  their  good  and  sufficient  affidavit  that  all  personal  property 
taxes  duo  the  state,  and  said  city  and  county,  that  have  attached  to  or 
accrued  aKainst  the  estate  of  such  decedents,  have  been  fully  paid." 
(This  Act  was  to  facilitate  the  ccllection  of  taxes  in  San  Francisco.) 

Stat.  1857, 335, «  28.  read :  *'  It  is  hereby  made  the  duty  of  every  probate 
court  and  probate  Judge,  A*om  time  to  time,  to  direct  each  and  evenr  ex- 
ecutor and  administrator,  (which  directions  may  be  either  epeclflcally 
given  in  each  case  or  by  a  general  order)  to  pay  out  of  the  Aiuds  of  the 
estate  all  taxes  that  have  attached  to  or  accrued  against  such  estate  after 
the  passage  of  tliis  Act,  and  no  order  or  decree  tOr  the  distribur.on  of  any 
property  of  any  decedent  among  the  heirs  or  devisees  shall  be  made  unnl 
all  taxes  that  have  attached  to  or  accrued  against  the  estate  shall  hare 
been  paid." 

Stat  of  tJ.  S.  required  Internal  Revenue  stamp  of  fl  when  the  estate, 
as  sworn  to,  does  not  exceed  $2,000  in  value,  and  for  every  thousand  dol- 
lars, or  flractional  part  thereof,  in  excess  of  f2(000, 50  cents. 
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No  Internal  Revenne  stamp  Is  reqalred  on  estates,  where  the  effects, 
real  and  persunal,  do  not  exceed  $l,0uO  in  value. 

No  stamp  is  necessary  npon  papers  used  in  the  collection  of  claims 
flrom  the  U.  S.  Government  by  soidient  or  their  legal  reprpsontatives,  for 
pensions,  back  pay,  bounty,  or  for  property  lost  in  the  service. 

Vide  Act  June  33t?i,  1864,  U.  S.  Statutes  at  Large.  Vol.  13,  pp.  285  et  teq. 
for  provisions  coitcemiog  V.  B.Jnt.  Bev.  Taxes  upon  iegacles  and  distn^ 
Motions. 

Beoealed? 
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« 

ARTICLE  III. 

DISTRIBUTION   AND   PARTITION. 

Sectioit  1675.    Estate  in  comnion.    Commissioners. 

1676.  Partition  and  notice  thereof,  and  the  time^of  filing 

—tltion. 

1677.  i<;state  in  different  countie?,  how  divided. 

1678.  Partition  may  be  made  altliough  some  of  the  heirs, 

etc.,  have  parted  with  their  intere>t. 

1679.  Shares  to  be  S(;t  out  by  metes  and  bounds. 

1680.  Whole  estate  may  be  assigned  to  one,  in  certain 

cases. 
»       16S1.    Payments  for  equality  of  partition,  by  whom  and 
how. 

1683.  Estate  may  be  sold. 

168dL    To  give  notice  to  all  persons  and  guardians  befoici 
partition.    Duties  of  commissioners.' 

1684.  To  make  report,  and  partition  to  be  recorded. 

1685.  When  commissioners  to  make  partition  are  not 

necessary. 

1686.  Advancements  made  to  heirs. 

^  1675.  (^  261 .)  *  When  the  estate,  real  or  personal,  assigned 
by  the  decree  of  distribution  to  two  or  more  heirs,  devisees  or 
legatees,  is  in  common  and  undivided,  and  the  respective  shares 
arc  not  separated  and  distinguished,  partition  or  distribution 
may  be  made  by  three  disinterested  persons,  to  be  appointed 
commissioners  for  that  purpose  by  the  probate  court  or  judge, 
who  must  be  duly  sworn  to  the  faithful  discharge  of  their  duties. 
A  certified  copy  of  the  order  of  their  appointment,  and  of  the 
order  or  decree  assigning  and  distributing  the  estate,  must  be 
issued  to  them  as  their  warrant,  and  their  oath  must  be  indorsed 
thereon.  Upon  consent  of  the  parties,  or  when  the  court  deems 
it  proper  and  just,  it  is  sufficient  to  appoint  one  commissioner 
only,  who  has  the  same  authority  and  is  goyemed  by  the  same 
rules  as  if  three  were  appointed. 

Stat.  1861, 641),  Inserted  tho  words,  "  or  when  property  of  the  estate 
shall  bo  held  in  common  and  undivided  wiih  other  parties,"  between 
''distinguished  "and  "partition";  aluo,  **by  any  officer  authorized  to 
administer  oaths,"  between  '*  duties  "  and  "  a  certified  copy." 
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Stat.  1851, 4S2,  omitted  all  after  the  words,  '*  duties" :  also  tTie  words, 
"  by  tlie  decree  of  distribution  " ;  also  read.  "  probate  judge  "  instead  of 
"probate  court  or  judge ";  also  added  after  the  word  ''duties,"  the 
words,  '*  and  the  court  shall  issue  a  warrant  to  them  fur  that  purpose." 

^  1676.  (^  263.)  Sach  partition  may  be  ordered  and  had  tu 
the  probate  court  on  the  petition  of  any  person  interested.  Bat 
before  commissioners  ave  appointed,  or  partition  ordered  by  the 
probate  court  as  directed  in  this  chapter,  notice  thereof  mast  be 
given  to  all  persons  interested,  who  reside  in  this  stute,  or  to 
their  guardians,  and  to  the  agents,  attorneys  or  guardians,  if 
any  in  this  state,  of  sach  as  reside  oat  of  the  state,  either  person- 
ally or  by  pablic  notice,  as  the  probate  court  muy  direct.  The 
petition  may  be  iiled,  attorneys,  guardians  and  agents  appointed, 
and  notice  given,  at  any  time  before  the  order  or  decree  of  dis- 
tribution, but  the  commissioners  mast  not  be  appointed  until  the 
order  or  decree  is  made  distributing  the  estate. 

Stat.  1P61, 6M), read :  ''assigning  instead  of  distributing";  and  added 
the  words, "  but  when  the  application  is  made  solely  to  have  partition 
l>etween  the  i  state  administered  upon,  and  any  other  parties,  such  appli- 
cation may  be  made,  and  Ruch  partition  ordered,  at  any  time  the  court 
may  direct " ;  otherwise  it  was  substantially  the  same. 

Stat,  la^l,  4S2,  omitted  all  after  the  words,  "may  direct";  also  the 
words, "  commissioners  are -appointed,  or  " ;  also,  the  words  in  italics. 

^  1677.  (^  262.)  If  the  real  estate  is  in  different  counties, 
the  probate  court  may,  if  deemed  proper,  appoint  a  commissioner 
for  all,  or  different  commissioners  for  each  county.  The  estate 
in  each  county  must  be  divided  separately  among  the  heirs, 
devisees  or  legateeny  as  if  there  was  no  other  estate  to  be  divided,' 
bat  the  commissioner  first  appointed  must,  unless  otherwise 
directed  by  the  probate  court,  make  division  of  such  i*eal  estate, 
wherever  situated  within  this  state. 

SUt.  1861, 649. 

^  1678.  ($  264.)  Partition  or  distribution  of  the  real  estate 
may  be  made  as  provided  in  this  chapter,  although  some  of  tlie 
original  heirs,  legatees  or  devisees  may  have  conveyed  their 
shares  to  other  persons,  and  such  shares  mast  be  assigned  to  the 
person  holding  the  same,  in  the  same  manner  as  they  otherwise 
would  have  been  to  such  heirs,  legatees  or  devisees 

Stat.  1851,  482,  sabstantially  the  same. 
18  Cal.  99. 


^  1679-1681     DISTRIBUTION  AND  PARTITION.  546 

^  1670.  (^  265.)  When  both  di9tribution  and  partition  are 
made,  the  several  shares  in  the  real  and  personal  estate  most  be 
set  out  to  each  individoal  in  proportion  to  his  right,  by  metes 
and  bounds,  or  description,  so  that  the  same  can  be  easily  dis- 
tinguished unless  two  or  more  of  the  parties  interested  consent 
to  have  their  shares  set  out  so  as  to  be  held  by  them  in  common 
and  undivided. 

$  1680.     ($  266.)    When  the  real  estate  cannot  be  divided 
without  prejudice  or  inconvenience  to  the  owners,  the  probate 
court  may  assign  the  whole  to  one  or  more  of  the  parties  entitled 
to  share  thereiu  who  will  accept  it,  always  preferring  the  males 
to  the  females,  and  among  children  preferring  the  elder  to  the 
younger.    The  parties  accepting  the  whole  must  pay  to  the 
other  parties  interested  their  just  proportion  of  the  true  valae 
thereof,  or  secure  the  same  to  their  satisfaction,  or,  in  case  of  the 
minority  of  such  party,  then  to  the  satisfaction  of  his  guardian, 
and  the  true  value  of  the  estate  must  be  ascertained  and  reported 
by  the  commissionei's.    When  the  commissioners  appointed  to 
make  partition  are  of  the  opinion  that  the  real  estate  cannot  be 
divided  without  prejudice  or  inconvenience  to  the  owners,  they 
must  so  report  to  the  court,  and  recommend  that  the  whole  be 
assigned  as  herein  provided,  and  must  find  and  report  the  tme 
V9lue  of  such  real  estate.    Onjiling  the  report  of  the  commis- 
sioners, and  on  making  or  securing  the  payment  as  before  pro- 
vided for,  the  court,  if  it  appears  just  and  proper,  must  coni^rm 
the  report,  and  thereupon  the  assignment  is  complete,  and  M« 
tW^  to  the  whole  of  such  real  estate  vests  in  the  person  to  whom 
the  same  is  so  assigned. 

Stat  1863-4, 371,  read :  "  upon  the  return  of,"  Instead  of  "  on  flling." 

Stat.  1861, 650,  omitted  all  after  the  words,  *'  by  the  commlsstonerB." 

8tat.  1851,  482,  was  the  same  as  stat.  1861,  omitting  thcrefYt>m  tl^e 
woi'ds, ''  or  in  case  of  the  minority  of  such  party  then  to  the  satisfiiction 
of  his  or  Iier  guardian  " ;  also  ioaerting,  **  by  commissioners  appointed  by 
the  probate  court  and  sworn  for  that  poiposo,"  instead  of  "  and  reported 
by  the  commissioners." 

^  1681.  (^  267.)  When  any  tract  of  land  or  tenement  is  <sf 
greater  value  than  any  one's  share  in  the  estate  to  be  divided, 
and  cannot  be  divided  without  injury  to  the  same,  it  may  be  set 
off  by  the  commissioners  appointed  to  make  partition  to  any  of 


i. 
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the  parties  who  will  accept  it,  giving  preference  m  preflciibed  in 
the  preceding  eection.  Ttie  party  accepting  muBt  pay  or  seeare 
to  the  others  such  Bums  as  the  comDii88i<Hier8  shall  award  to 
make  the  partition  equal,  and  the  commissioners  must  make  their 
award  accordingly ;  but  snch  partition  mnst  not  be  establidied 
by  the  conrt  until  the  sums  awarded  are  pud  to  the  parties 
enti€ed  to  the  same,  or  seonred  to  their  satisfiEUsdon. 

^  l«6a.  ($  268.)  When  it  appears  to  the  conrt,  from  the 
commissioners'  report,  that  it  cannot  otherwise  be  fiurly  divided 
and  should  be  sold,  the  court  may  order  the  sale  of  the  whole  or 
any  part  of  the  estate,  real  or  personal,  by  the  executor  or  ad- 
\.  ministrator,  or  by  a  commissioner  appointed  for  that  purpose, 
^  and  the  proceeds  distributed.  The  sale  must  be  conducted,  re- 
ported and  confirmed,  in  the  same  manner  and  under  the  same 
requirements  provided  in  article  four,  chapter  seven,  of  this  title. 

Stat.  1861,  650,  read :  '*  When  It  cannot  otherwise  be  feiirly  divided,  the 
whole,  or  any  part  of  the  estate,  real  or  personal,  may  be  recommended 
by  the  commissioners  to  be  sold ;  and  if  the  report  be  confirmed,  tlie  court 
may  order  a  sale  by  the  executor  or  administrator,  or  by  a  commissioner 
appointed  for  that  purpose,  and  distribute  the  proceeds.  Tiie  sale  shall 
be  couducicd  and  reported  upon,  and  be  confirmed,  in  the  same  manner 
and  under  the  same  rules  as  in  ordinary  cases  of  sales  of  land  by  an  ad- 
ministrator under  this  act. 

Stat  1851 ,  433,  same  as  stat.  1861,  omittingall  after  the  words, "  the  pro> 
eeeds  " ;  also  reading  **  agent  appointed  "  instead  of  ^*  commissioner  ap- 
pointed." 

(1683.  ($370.)  Beforeany  partition  is  made orany estate 
divided,  as  provided  in  this  chapter,  notice  must  be  given  to  all 
persons  interested  in  the  partition,  their  guardians,  agents  or 
irttomeys,  by  the  commissioners,  of  the  time  and  place,  when 
and  where,  they  shall  proceed  to  make  partition.  The  com- 
missioners may  take  testimony,  order  surveys  and  take  such 
other  steps  as  may  be  necessary  to  enable  them  to  form  a  judg- 
ment upon  the  matters  before  them. 

Stat.  1861, 651,  inserted  the  words :  "  Guardians  shall  be  appointed  for 
all  minors  and  insane  persons  interested  in  the  estate  to  bo  divided ;  and 
some  discreet  person  shali  be  appointed  to  act  as  agent  for  such  parties 
as  reside  out  of  the  state,  or  an  attorney  for  all  absent  heirs  and  persons 
interested,"  between  ** chapter"  and  '*  notice." 

Stat.  1851, 4S3,  read :  "  Before  every  partition  shall  be  made,  or  any  es- 
tate divided,  as  provided  in  this  chapter,  p^uardians  shall  bo  appointed 
for  all  minors  and  insane  persons  interested  in  the  estate  to  bo  divided ; 
and  some  discreet  person  shall  be  appointed  to  act  as  agent  for  such  par- 
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ARTICLE  III. 


DISTRIBUTION   AND   PARTITION. 
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Sectioit  1675.    Estate  in  comnion.    Commissioners. 

1676.    Partition  and  notice  thereof,  and  the  time^of  filing 


--tl:ion. 


1677. 
1678. 

1679. 
1680. 

1681. 

1682. 
168a 

1684. 
1685. 

1686. 


i<:state  in  different  counties,  how  divided. 
Partition  may  be  made  altliough  come  of  the  heirs, 

etc.,  have  parted  with  their  intere>t. 
Shares  to  be  sot  oat  by  metes  and  bounds. 
Whole  estate  may  be  assigned  to  one,  in  certain 

case:*. 
Payments  for  equality  of  partition,  by  whom  and 

how. 
Estate  may  be  sold. 
To  give  notice  to  all  persons  and  gnardiana  before 

partition.    Duties  of  commissioner^.' 
To  make  report,  and  partition  to  be  recorded. 
When  commissioners  to  make  partition  are  not 

necessary. 
Advancements  made  to  heirs. 


$  1675.  (^  261 .)  '  When  the  estate,  real  or  personal,  assigned 
by  the  decree  of  distribation  to  two  or  more  heirs,  devisees  or 
legatees,  is  in  common  and  undivided,  and  the  respective  shares 
arc  not  separated  and  distinguished,  partition  or  distribution 
may  be  made  by  three  disinterested  persons,  to  be  appointed 
commissioners  for  that  purpose  by  the  probate  court  or  judge, 
who  must  be  duly  sworn  to  the  faitbful  discbarge  of  their  duties. 
A  certified  copy  of  the  order  of  their  appointment,  and  of  the 
order  or  decree  assigning  and  distributing  the  estate,  must  be 
issued  to  them  as  their  warrant,  and  their  oath  must  be  indorsed 
thereon.  Upon  consent  of  the  parties,  or  when  the  court  deems 
it  proper  and  just,  it  is  sufficient  to  appoint  one  commissioner 
only,  who  has  the  same  authority  and  is  goyemed  by  the  same 
rules  as  if  three  were  appointed. 

Stat.  1861, 84f),  inserted  the  words,  ^  or  when  propertv  of  the  estate 
shall  bo  held  In  common  and  undivided  with  otlier  parties,"  between 
''distinguished "and  "partition";  also,  **by  any  offlucr  authorized  to 
administer  oaihs,"  between  '*  duties  "  and  "  a  certified  copy." 
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Stat.  1851, 432,  omitted  all  after  the  words,  '*  duties" :  also  the  words, 
"  by  the dccrtc  of  distribution  " ;  also  read.  "  probate  judge  "  instead  of 
"probate  court  or  judge ";  also  added  after  the  wonl  ''(Hities,"  the 
words, "  and  the  court  shall  issue  a  warrant  to  them  fur  that  purpose." 

^  1676.  ($  263.)  Such  partition  may  be  ordered  and  had  in 
the  probate  ccnn't  on  the  petition  of  any  person  interested.  But 
before  commissioners  are  appointed,  or  partition  ordered  by  the 
probate  court  as  directed  in  this  chapter,  notice  thereof  mast  be 
given  to  all  persons  interested,  who  reside  in  this  state,  or  to 
their  guardians,  and  to  the  agents,  attorneys  or  guardians,  if 
any  in  this  state,  of  such  as  reside  out  of  the  state,  either  person- 
ally or  by  public  notice,  as  the  probate  court  may  direct.  The 
petition  may  be  iiled,  attorneys,  guardians  and  agents  appointed, 
and  notice  given,  at  any  time  before  the  order  or  decree  of  dis- 
tribution, but  the  commissioners  must  not  be  appointed  until  the 
order  or  decree  is  made  distributing  the  estate. 

Stat.  1P61, 6M), read :  ** assigning  instead  of  distributing";  and  added 
the  words,  *' but  when  the  application  is  made  solely  to  have  partition 
between  \Y\et  i  state  administered  upon,  and  any  other  parties,  such  appli- 
cation may  be  mnde,  and  such  partition  ordered,  at  any  time  the  court 
may  direct " ;  otherwise  it  was  substantially  the  same. 

Stat.  1851, 482, omitted  all  after  the  words,  "may  direct";  also  the 
words.  '*  commissioners  are  appointed,  or  " ;  also,  the  words  in  italics. 

^  1677.  (^  262.)  If  the  real  estate  is  in  different  counties, 
the  probate  court  may,  if  deemed  proper,  appoint  a  commissioner 
for  ally  or  different  commissioners  for  each  county.  The  estate 
in  each  county  must  be  divided  separately  among  the  heirs, 
devisees  or  legatee^,  as  if  there  was  no  other  estate  to  be  divided, 
but  the  commissioner  first  appointed  must,  unless  otherwise 
directed  by  the  probate  court,  make  division  of  such  i-eal  estate, 
wherever  situated  within  this  state. 

SUt.  1861, 649. 

^  1678.  ($  264.)  Partition  or  distribution  of  the  real  estate 
may  be  made  as  provided  in  this  chapter,  although  some  of  the 
original  heirs,  legatees  or  devisees  may  have  conveyed  their 
shares  to  other  persons,  and  such  shares  must  be  assigned  to  the 
person  hoMing  the  same,  in  the  same  manner  as  they  otherwise 
would  have  been  to  such  heirs,  legatees  or  devisees 

Stat.  1851, 482,  substantially  the  same. 
18Cal.  99. 
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^  1694*  (N.  S.)  The  agent  most  render  to  the  probate 
court  appointing  him,  annaaily,  an  account,  showing — 

1.  The  Talae  and  character  of  the  property  received  by  him, 
what  portion  thereof  is  still  on  hand,  what  sold,  and  for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what, 
and  whether  paid  or  unpaid. 

4.  Expenses  incurred  in  the  care,  protection  and  management 
thereof,  and  whether  paid  or  unpaid. 

When  filed,  the  probate  court  may  examine  witnesses  and  take 
proofs  in  regard  to  the  account ;  and  if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  advantage  of 
the  persons  interested  therein,  the  court  may  by  order,  direct  a 
sale  to  be  made  of  the  whole  or  such  parts  of  the  real  or  personal 
property  as  shall  appear  to  be  proper,  and  the  purchase  money 
to  be  deposited  in  the  state  treasury. 

(  1695.  ($  377.)  The  agent  is  liableon  his  bond  for  the 
cafe  and  preservation  of  the  estate  while  in  his  hands,  and  for 
the  payment  of  the  proceeds  of  the  sale  as  required  in  the  pre- 
ceding sectiona,  and  may  be  iBued  thereon  by  any  person  inter- 
ested. 

Stat  1851, 4M,  read:  ** when  the-e8ta<«,'*  instead  of  ^''When  penooal 
property." 

^  1696.  (^  278.)  When  any  person  appears  and  claims  the 
'money  paid  into  the  treasury,  the  probate  court  making  the  dis- 
tribution must  inquire  into  such  claim»and  being  first  satisfied  of 
his  right  thereto  j  must  grant  him  a  certificate  to  that  effect^  under 
its  seal ;  and  upon  the  presentation  of  the  certificate  to  him,  the 
controller  must  draw  his  warrant  on  the  treasurer  for  the 
amount. 

%  1697.  ($  279.)  When  the  estate  has  been  fully  adminis- 
tered, and  it  is  shown  by  the  executor  or  administrator,  by  the 
production  of  satisfactory  vouchers,  that  he  has  paid  all  sums  of 
money  due  from  him,  and  delivered  up,  under  the  order  of  the 
court,  all  the  property  of  the  estate  to  the  parties  entitled,  and 
performed  all  the  acts  lawfully  required  of  him>  the  court  must 
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make  a  judgment  or  decree -diachaigiDg  him  from  all  liability  lo- 
be incmred  thereafter. 

SUt.  1861. 651. 

Stat.  189!,  484,  omitted  the  woids  *'iuid  pcdbmed  aU  tbe^Mts  lantAilljt' 
reqvdred  of  him." 

24CaLMl;  36Cal.65i 

I  1698.  (^  280)  The  final  aettlement  of  an  esUte  does  not 
prevent  the  subsequent  issuance  of  letters  testamentary,  or  of 
administration  wiili  the  will  annexed,  wheneyer  other  property 
of  the  estate  is  discovered,  or  whenever  it  becomes  necessary  or 
proper,  from  any  cause,  that  letters  shonld  be  again  issued. 

Stat  1861,651,  same  in  substance 

Slat  1851, 484,  same  in  sabstancc,  ioserting  the  word  "  snbeeQnently '* 
before  *'  discovered,"  and  omitting  the  woras  **  testamentary,  or  ot " ; . 
also  **  with  tiie  wlU  annexed." 

[Amendment  approved  February  13,  1872 — took  effect  im- 
mediately. $  280.  The  final  settlement  of  an  estate  shall  not 
prevent  a  subsequent  issuance  of  letters  testamentary  with  the 
will  annexed,  or  of  subsequent  letters  of  administration,  when 
no  will  exists,  should  other  property  of  the  estate  be  discovered, 
or  should  it  become  necessary  or  proper,  fiom.  any  caoae,  thai 
letters  should  be  again  issued.] 
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CHAPTER  XII. 

OF  OKDERS,  DECREES,  PROCESS,  MINUTES,  EEC- 
ORDS,  TRIALS  AND  APPEALS. 

SEoriOK  1704.    Orders  and  decrees  to  be  entered  in  minutes. 
1706.    How  often  publication  to  be  made. 

1706.  Recorded  decree  or  order  to  import  notioe  ft«B 

date  of  filing. 

1707.  Citation,  how  directed  and  wliat  to  contain 
1703.    Citation,  bow  issued. 

1709.  Citation,  howEerved. 

1710.  Personal  notice  given  by  citation. 

1711.  Citation  to  be  ser\'ed  five  days  before  return. 

1712.  One  defcription  of  real  estate  sought  to  be  sold 

being  published,  is  su£Qcient  for  all  purposes. 
1718.    Rules  of  practice  generally. 

1714.  New  trials  and  appeals. 

1715.  Within  what  time  appeal  must  be  taken. 

1716.  Issues  joined  in  probate  court,  how  tried  and  dis- 

posed  of. 

1717.  Court  to  try  case  when  no  jury  Is  demanded.    How 

and  what  issues  to  be  tried. 

1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs, 

devisees,  legatees  or  aroditors,  when,  iand  what 
compensation  ho  is  to  receive. 

1719.  Decree  relative  to  homestead,  and  effect  tbereoL 
«          1720.    Costs,  by  whom  paid  In  certain  case^. 

1721.  Executor,  administrator  or  guardian  to  be  remoyed 
when  committed  for  contompt,  and  another  ap- 
pointed. 

^  1704»  ($  387.)  All  ordere-and  decrees  made  bj  the  pro* 
bate  coni-t  during  its  terms,  and  all  orders  which  the  probate 
judge  is  specially  authorized  to  nialse  out  of  term  time  or  at 
chambers  y  must  be  entered  at  length  in  the  minute  book  of  the 
conrt.  XTpou  the  close  of  each  term  the  judge  must  uga  the 
minutes. 

Stat.  1861,  6S2,  read:  "empowered"  instead  of  ** authorized;"  also 
added  the  words,  "  of  the  proceedings,  when  any  publication  Is  ordci*cd, 
such  publication  shall  be  made  daify  or  otherwise,  as  often  diu'ing  the 
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prescribed  period  as  tho  paper  is  rognlarly  issned,  unless  otbenvlne  pro- 
vided  in  tills  act  The  court  or  judge  may,  however,  prescribe  a  less  num- 
ber of  publications  during  the  period  prescribed." 

Stat.  1851, 485,  read :  *' All  orders  and  decrees  made  by  the  probate  court, 
during  its  terms,  shall  be  entered  at  length  in  tlie  minute-book  of  the 
court;  and  alsj  all  orders  which  the  probate  Judge  is  empowered  to  malie 
out  of  term-time,  and  which  are,  by  this  act,  specially  required  to  be  so 
entered.  Upon  the  close  of  each  term,  the  Judge  shall  alga  the  minutes 
of  the  proceedings." 

^  1705.  ($287.)  When  any  publication  is  ordered,  snob 
pablication  mast  be  made  daily  or  otherwise,  as  often  daring  the 
prescribed  period  as  the  paper  is  regolarly  issued,  unless  other- 
wise prodded  in  this  title.  The  court  or  judge  may,  however, 
order  a  less  number  of  publications  doriog  the  period. 
Vide  S 1704,  and  note. 

^  1706.  When  it  is  provided  in  this  title  that  any  order  or 
decree  of  a  probate  court  or  judge,  or  a  copy  thereof,  must  be 
recorded  in  the  office  of  the  county  recorder,  from  the  time  of  fil- 
ing the  same  for  record,  notice  is  imparted  to  all  persons  of  the 
contents  thereof. 

Stat.  1865-6, 167,  8 11,  was  substantially  the  same;  but  read  **  by  law  " 
instead  of  "^  in  thia  titJe  " ;  also  added  the  words,  '*  provided,  that  noth- 
ing in  this  section  shall  be  construed  to  lessen  in  any  respect  the  force  or 
effect,  as  notice  or  otherwise,  of  any  order,  decree,  act  or  proceeding  of  a 
probate  court  or  probate  J  udge." 

^  1707.  Citations  must  be  directed  to  the  person  to  be  cited, 
signed  by  the  clerk  and  issued  under  the  seal  of  the  court,  and 
must  contain — 

1.  The  title  of  the  proceeding. 

2.  A  brief  statement  of  the  nature  of  the  proceeding. 

3.  A.  direction  that  the  person  cited  appear  at  a  time  and  place 
specified. 

^  1708.  The  citation  may  be  issued  by  the  clerk  upon  the 
application  of  any  party  without  an  order  of  the  judge,  except  in 
cases,  in  which  such  order  is  by  the  provisions  of  this  title  ex- 
pressly required. 

^  1709.  The  citation  must  be  served  ia  the  fiam&  manner  as 
a  summons  in  a  civil  action. 

^  1910.     When  personal  notice  is  required,  and  no  mode  of 
giving  it  is  prescribed  in  this  title,  it  must  be  given  by  citation. 
€.C.  IP,— 4,7. 
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I  1711.  (^  290.)  When  no  other  time  is  tpeciallj  proseribed 
in  this  title,  citations  mast  he  served  at  least  iive  days  before  the 
retom  day  thereof. 

^  1719.  (N.  S.)  When  a -complete  deecription  of  the  veal 
property  of  an  estate  sought  to  he  sold  Has  heen  given  and  pub- 
lished in  a  newspaper,  as  required  in  the  order  to  show  causa 
why  the  sale  shoald  not  he  made,  such  description  need  not  be 
published  in  any  subsequent  notice  of  sale  or  notice  of  a  petition 
for  the  confirmation  thereof;  it  is  sufficient  to  refer  to  the 
description  contained  in  the  publication  of  the  first  DOtioe,  as 
being  proved  and  on  iile  in  the  court. 

(  1713.  ($  393.)  Except  as  otherwise  ptovided  iv  this  titles 
the  provisions  of  Part  II  of  this  code  are  applicable  to  and  con- 
stitute the  rules  of  practice  in  the  proceedinga  mentioDed  in  this 
title. 

^  1714.  The  pnyvisiom  of  Part  II  of  this  code,  relative  to 
new  trials  and  appeals — except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  title  —  apply  to  the  proceedings 
mentioned  in  this  title. 

As  to  appeals  ftom  probate  court,  iS  96M71. 

^  1715.  The  appeal  must  be  taken -'within>Biztyday»-after 
the  order,  decree  or  judgment  is  entered. 

^  1716.  ($  294.)  AH  issues  of  fact  joined  in  the  probate 
court  must  be  tried  in  conformity  with  the  requirements  of  arU> 
cle  two,  chapter  two,  of  this  title,  and  in  all  such  proceedings  the 
party  affirming  is  plaintiff,  and  the  one  denying  or  avoiding  la 
defendant.  Judgments  therein,  on  the  issaes  joined,  as  well  as 
for  costs,  may  be  entered  and  enforced  by  execotion  or  otherwise, 
by  the  probate  court,  as  in  civil  actions. 

Fi(J«  81717. 

Stat  1867-8,  829,  read :  "AH  Issues  of  fftct  found  In  the  probate  court 
shall  be  subject  to  the  provisions  of  sectloD  twenty  of  this  act.  as  to  the 
mode  of  joining  such  Issues,  and  of  disposing  of  the  same.  Upon  filing 
the  ground  of  opposition,  and  after  a  written  request  for  a  trial  by  jury  Is 
filed,  the  court  or  Judge,  on  due  notice  to  the  opposite  party  or  parttcs, 
shall  settle  and  frame  the  Issue  or  Issues  between  the  parties,  and  direct  a 
trial  to  be  had  by  a  Jury,  if  a  Jury  be  demanded ;  and  such  trial  shall  ba 
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bad  and  T«rdlet  rendered  upon  imeh  issnefl,  and  the  Judgment  or  decree 

of  the  probate  court  shall  tUcrcupon  be  made  upon  tnc  verdict  rcndcred,^ 
the  same  as  if  such  issues  ha  I  bcni  found  &n4  determined  by  the  prohate 
court;  provided,  that  exceptions  may  ho  taken  for  failure  or  rctusal  of 
the  prolMtte  court  or  Judge  t3  submit  to  the  jury  all  material  issues  in- 
volved in  the  contest,  and  presented  In  ivTiting,  i:i  th<-  written  opposition ; 
and  either  party  shall  bo  entitled  to  move  for  a  new  trial  and  to  appeal, 
for  or  on  account  of  error  committed  by  the  probate  court  in  settling  the 
issues  of  fact  to  be  submitted  to  the  Jury,  or  for  errors  occurring  at  the 
trial  of  such  Issues  or  In  rendering  Judgment,  as  in  other  civil  actions.'* 

Stat.  1861. 653,  read :  '*  All  issues  of  fact  Joined  in  the  probacte  court, 
shall  be  subject  to  the  provisions  of  section  twcn  y  of  this  act,  as  to  the 
mode  of  joining  such  issues,  and  of  disposing  of  the  same,  upon  filing 
the  grounds  of  opposition,  and  after  a  written  request  for  a  trial  by  jury 
bo  filed,  the  court,  or  Judge,  on  due  notice  to  the  opposite  party,  or  parties, 
ahtdl  settle  and  ftamo  the  issues  between  the  parties,  and  direct  tne  trial 
to  be  had  in  tho  district  court  A  record  shall  thereupon  be  made  up  in 
the  probate  court,  consisting  of  the  issues  framed,  the  order  certitying 
tliem  to  tlie  district  court,  and  such  other  papers,  or  documents,  from  the 
flies,  or  copies  of  the  same,  and  copies  of  orders,  or  other  matters  of  rec- 
ord, as  may  bo  necessary,  which  shall  bo  certified  by  the  clerk  and  trans- 
mitted to  the  district  court  After  the  trial  and  verdict,  a  statement  of 
tho  proceedings  had  in  the  district  court  shall  be  made  up  and  certified  bv 
the  clerk,  which  shall  be  transmitted  to  the  probate  court,  together  with 
the  original  papers  and  documents  sent  from  the  probate  court;  the  de- 
cree of  the  prooate  court  shafl  thereupon  be  made  upon  th(»  verdict  ren- 
dered, the  same  as  if  such  determination  of  said  issue  s  had  been  made  by 
the  probate  court.  All  questions  of  costs  may  bo  determined  by  the  pro- 
bate court,  and  execution  may  issue  in  accordance  wiih  the  order  of  the 
probate  couit." 

Stat  18J$5, 300,  read :  *'  Issues  of  fact  joined  in  the  probate  court,  shall 
be  certified  by  the  probate  Judge  to  a  district  court  of  the  same  county 
for  trial,  on  the  application  of  any  person  interested  in,  or  to  be  afi^ected 
by  the  decision  thereol*,  in  tho  cases  following  {  First,  on  granting  or  re- 
voking letters  testamentary  or  of  admlnlstratton.  Seconii,  on  admitting 
a  will  to  probate.  Ihlrd,  on  revolting  the  probate  or  determining  the 
▼alidity  of  a  will.  Fourth,  on  setting  apart  property,  or  making  allow- 
ances for'  a  widow  or  child.  Fifth,  on  application  for  the  sale  or  con- 
veyance of  real  property.  Sixth,  on  the  settlement  of  an  executor  or 
administrator.  Seventh,  on  declaring,  allowing,  or  directing  the  pay- 
ment of  a  debt  legacy,  claim  or  distributive  share  of  tho  estate." 

Stat.  1851,486,  read:  "  Appeals  shall  be  allowed  from  the  decisions  of 
the  probate  court  to  the  district  court  of  the  same  county  in  the  following 
cases :  First,  on  all  decisions  issuing  letters  testamentary  or  of  admin- 
istration or  guardianship.  Second,  on  all  dercees  admitting  any  will  to 
probate  or  determiftinv  the  validity  of  any  will.  Third,  on  nil  decrees  ad- 
mitting any  will  to  probate.  Fourth,  on  all  orders  setting  apart  propertv 
or  making  allowances  for  the  widow  or  child  or  children.  Fiftn,  on  all 
orders  for  the  salu  or  conveyance  of  real  estate.  Sixth,  on  all  settlements 
of  executors  or  administrator  or  administrators.  Seventh,  on  all  orders  di- 
recting tho  payment  of  debts  or  legacies,  or  the  distribution  of  the  estate 
among  heirs,  legatees,  or  distributees.  Eighth,  on  all  orders  revoking  let* 
ters  testamentary  or  of  administration,  liinth,  on  any  allowance,  order, 
decree,  rule  or  decision  whatever,  made  by  the  probate  court  or  Judge, 
manifestly  irregular  or  ui\Jiut" 

5  CaL  433;  1  Cal.  230;  10  Cal.  489;  34  CaL  685;  35  Cal.510. 

I  1717.  ($  294.)  If  no  joiy  ia  demanded,  the  ooort  moBt-trj 
the  iflsoes  joined.  If  on  written  demand  a  jary  is  ealled  hj 
either  party,  and  the  iwnes  are  not  sufficiently  made  np  by  the 
written  pleadings  on  file,  the  ooort,  on  due  notice  to  the  opposite 
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party,  most  settle  and  frame  the  issnes  to  be  tried  tmd  enbtnit  the 
same,  together  with  the  evidence  of  each  party,  to  the  jory,  on 
which  they  mnst  render  a  verdict.  Either  may  move  for  a  new 
trial  apon  the  same  ^roands^and  errors,  and  in  like  manner,  as 
provided  iu  this  code  for  civil  actionsi 

.  Vide  §  1716  ancl  note.  10  Cal.  500 ;  34  Cal.  682 ;  35  Cal.  510. 

^  1718.  (N.  S.)  At  or  before  the  hearing  of  petitions  and 
contests  for  the  probate  of  wills ;  for  letters  testamentary  or  of 
administration ;  for  sales  of  real  estate  and  confirmations  thereof ; 
settlements,  partitions  and  distributions  of  estates  ;  setting  apart 
homesteads ;  and  all  other  proceedings  where  all  the  parties  in- 
terested in  the  estate  are  reqnired  to  be  notified  thereof,  the  court 
mnst  appoint  some  competent  attorney  at  law  to  represent,  in  all 
such  proceedings,  the  devisees,  legatees,  heirs  or  creditors  of  the 
decedent,  who  are  minors  and  have  no  general  guardian  in  the 
county,  or  who  are  non-residents  of  the  state  ;  and  may,  if  be 
deem  it  necessary,  appoint  an  attorney  to  represent  those  in- 
terested who,  though  they  are  neither  such  minors  or  non-resi- 
dents, are  unrepresented.  The  order  must  specify  the  names  of 
the  parties  for  whom  the  attorney  is  appointed,  who  is  therebjjr 
authorized  to  represent  such  parties  in  all  such  proceedings  had 
subsequent  to  his  appointment.  The  appearance  of  the  attorney 
is  sufficient  proof  of  the  service  of  the  notice  on  the  parties  he  is 
appointed  to  represent.  The  attorney  may  receive  from  the  dis- 
tributive shares  of  the- estate  set  apart  for  the  parties  whom  he 
represents,  a  fee  not  exceeding  fifty  dollars  for  his  entire 
services ;  if  there  is  no  distribution  of  the  estate,  this  fee  must  be 
paid  out  of  the  funds  of  the  estate  as  necessary*  expenses  of  ad- 
ministration. If,  for  any  cause,  it  becomes  necessary,  the  probate 
court  may  substitute  another  attorney  for  the  one  first  appointed, 
in  which  case  the  fee  must  be  proportionately  divided. 

83  Cal.  54;  38  Cal.  280;  40  Cal.  469. 

^  1719.  When  Kjtbdgment  or  decree  is  made,  isetting  apart  a 
homestead,  confirming  a  «a/e,  making  distribution  of  real  '^state, 
or  determining  any  other  matter  affecting  the  title  to  real  estate, 
a  certified  copy  of  the  same  must  be  recorded  in  the  oflice  of  the 
recorder  of  the  connty  in  which  the  land  is  sitmited.  If  the 
person  entitled  to  the  homestead  or  distribution  is  tdso  executor 
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or  administrator y  the  recorded  order -of  the  probctte  •0ovrt  vents 
title  {hereto  in  such  person  fteithoiU  a  deed  from  the  executor  or 
administrator. 

Stacia61,fiM. 

7Cal.230:  18Cal.499;  IdCaiaSB;  »M3sL.194,2(»;»CaL61;  280al.l87; 
S5  Gal.  364;  36  Cal.  117, 280. 

$  17»0.  (^  303  )  When  it  is  not  oMierwise  prescribed  in  this 
title,  the  probate  court,  or  the  eapreme  coart  on  appeal,  may  in 
its  discretion,  order  costs  to  be  paid  by  any  party  to  the  pro- 
ceedings, or  out  of  the  assets  of  the  estate,  as  jnstice  may  re- 
qnire.  Execution  for  the  coals  may  issue  out  of  the  probate 
conrt. 

Stat.  1885,  SftJ,  read :  "  by  law,"  Instead  of  "  in  thta  title." 

Stat.  1851, 437,  read :  "  when  co^^ts  arc  awarded  to  one  party  to  be  paid 
by  another,  the  said  courts  respectively  may  Issue  execution  therefor." 

6  Cal.  167;  19  Cal.  388;  33  Cal.  658;  36  Cal.  280. 

^  17dl.  (N.  S.)  Whenever  an  executor,  administnSitor  or 
guardian  is  committed  for  contempt,  in  disobeying  any  lawful 
order  of  the  probate  conrt  or  the  judge  thereof,  and  has  remained 
in  custody  for  thirty  days  without  obeying  such  order,  or  purging 
himself  otherwise  of  the  contempt,  the  probate  court  may,  by 
order  reciting  the  facts,  and  without  further  showing  or  notice, 
revoke  bis  letters,  and  appoint  some  other  person  entitled  thereto 
executor,  administrator  or  guardjau,  in  bis  stead. 
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CHAPTER  Xni. 

OF  PUBLIC  ADMINISTBATOB. 

SEcnoir  1726.  What  estates  t«  be  administered  by  public  adminis- 
trator. 

1727.  Pablic  administrator  to  obtain  letters,  when  and 
how.    His  bond  and  oath. 

1728     Duty  of  persons  in  whose  house  any  stranger  dies. 

1729.  Must  return  inventory  and  administer  estates  ac- 
cording to  this  title. 

1780.  When  another  person  is  appointed  administrator 

or  executor,  public  administrator  to  deliver  up 
the  estate. 

1781.  Civil  o£Qccrs  to  give  notice  of  waste  to  public  ad- 

ministrator. 

1782.  Suits  for  property  of  decedents . 

17831  Order  to  examine  party  charged  with  «mbezsling 
estate. 

1734.  Punishment  for  reflising  to  attend. 

1735.  Order  on  public  administrator  to  account. 

1736.  Every  six  months  to  make  and  publish  return -of 

condition  of  estate. 

1787.  When  there  are  no  heirs  or  claimants,  moneys  and 
effects  paid  to  county  treasurer,  etc. 

1738.  Not  to  be  interested  in  the  payments  for  or  on  ac- 
count of  estates  in  his  hands. 

1789.  When  to  cettle  with  county  derk,  and  how  nn- 
claimed  estate  disposed  of. 

1740.  Proceedings,  how  and  by  whom  instituted,  against 

public  administrator  fkiling  to  pay  over  money  as 
tirdered. 

1741.  Feesof  officers,  when  and  by  whom  paid. 

1742.  Public  administrator  to  administer  oaths. 

1748.  Preceding  chapters  applicable  to  public  adminis- 
trator. 

$  1796.  Every  public  administrator,  duly  elected,  commis- 
sioned and  qualified,  mast  take  charge  of  the  estates  of  persons 
dying  within  his  connty  as  follows: 
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1.  Of  the  eatates  of  decedents  for  which  no  adminlatratora 
are  appointed,  and  which  in  conaeqaence  thereof  are  being 
wasted,  ancared  for,  or  lost. 

2.  Of  the  estates  of  decedents  who  leave  no  known  heirs. 

3.  Of  estates  ordered  into  his  hands  by  the  pro^te  court ;  and, 

4.  Of  estates  upon  which  letters  of  administratiou  have 
been  issued  to  him  by  the  probate  court. 

Stat  1851,  207,  §  3,  read  :  '*  he  shall  perform  such  duties  and  receive 
such  compeusatlou  as  may  bo  prescribed  by  law." 

Stat.  1860, 105,  §  3,  read ;  *'  he  shall  be  authorized  and  required  to  pcr- 
furm  such  duties  as  arc  prescrihed  by  law,  and  shal)  not  be  required  to 
obtaiu  letters  ui' admin istrauou  theretor,  but  way  proceed  to  the  perform- 
ance of  the  same  b.v  virtue  of  hla  office,  and  shall  receive  such  compensa- 
tion as  may  be  prescribed  by  law;  provided,  that  the  provisions  or  this 
act  shall  not  apply  lu  ilic  city  and  county  ot  San  Francisco,  and  tlio  city 
and  connti^  of  t^ucramento,  but  in  said  city  and  county  of  Sun  Francisco, 
and  the  said  city  uiid  cuunty  of  Saci*amcnto,  the  publx  administrator 
shall  give  bond.")  lo  be  approved  by  the  proba'c  court,  in  the  sum  of  not 
less  than  thirty  thousand  dollars,  and  shall  procure  letters. ufaduiiuistra* 
tion  on  each  estate,  by  petition  as  in  other  cases." 

^  1727.  (X.  S.)  Whenever  a  public  administrator  takes 
charge  of  an  estate,  which  he  is  entitled  to  adoainister  without 
letters  of  administration  being  issued,  or  under  order  of  the 
court,  be  must,  with  all  convenient  dispatch,  procure  letters 
of  administratiou  thereon,  in  a  like  manner  and  on  like  proceed- 
ings as  letters  of  administration  are  issued  to  other  persons. 
His  official  bond  and  oath  is  in  lien  of  the  administrator's  bond 
and  oath,  but  when  real  estate  is  ordered  to  be  sold,  another 
bond  may  be  required  by  the  court 

7  Cal.  230;  11  CaL  128: 17  Cal.  238;  34  Cal.  iOS. 

$  1738.  (^  304.)  Whenever  a  stranger,  or  person  without 
known  heirs,  dies  intestate  in  the  house  or  premises  of  another, 
the  possessor  of  such  premises,  er  any  one  knowing  the  facts, 
must  give  immedi»ite  notice  thereof  to  the  public  administrator  of 
the  county ;  and  in  default  of  so  doing,  he  is  liable  for  any  damage 
hat  may  be  sustained  thereby,  to  be  recovered  by  the  public  ad* 
:ninistrator,  or  any  party  interested. 

Stat.  1851, 488,  substantially  thesaioe. 

7  CaL  232. 

^  1729.  ($  305.)  The  public  admiuistrator  most  make  and 
/etum  a  perfect  inventory  of  all  estates  taken  into  bis  possession, 
administer  and  account  for  the  same  according  to  the  provisions 
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of  Uiis  title,  Babject  to  the  coqtrol  aud  direction  of  the  probate 
coiirt. 

Stat  1851, 488,  inserted  the  words, ''  as  near  as  circumstances  will  per- 
mit " ;  between  »*  same  "  and  "  according  " ;  also,  read :  "  to  the  law  pre- 
scribing the  duties  of  administEation,"  mstead  of,  *"  to  the  provisions  of 
this  Uue." 

7Cai.232;llCal,127. 

$  1730.  ($  306.)  If,  at  any  time,  letters  testamentary  or  of 
adminiBtratiou  are  regularly  granted  to  any  other  person  on  ao 
estate  of  which  the  public  administrator  has  charge,  he  most, 
under  the  order  of  the  probate  court,  account  for,  pay  and  de- 
liver to  the  executor  or  administrator  thus  appointed,  all  the 
money,  property,  papers  andestate-of  every  kind,  in.hi8  possesB- 

ion  or  under  his  control. 

* 

Stat.  1851,  488,^ln8erted  the-words,  "on such. estate,"  after *' granted/* 
11  Gal.  127. 

(  1731.  (^  3U7.)  All  civil  officers  must  inform  the  public 
administrator  of  uU  property  known  to  them,  belonging  to  a  <2e- 
ecdenty  which  is  liable  to  lotSy  injury  or  wast3,  and  which,  by 
reason  thereof,  ought  to  be  in.  possession  of  the  public-adminiB- 
trator. 

Stat  1851, 488,  same  in  substance;  inserting,  "and  estate,"  after  **prop 
wty ;"  also,  ''  by  law,"  instead  of, ''  by  reason  thereof." 

$1733.  ($308.)  The  public  administratormust  institute  all 
suits  aud  prosecutions  necessary  to  recover  the  property,  debts, 
papers  or  other  estate  of  the  decedeni. 

$  1733.  (^  309.)  When  the  public  administrator  complains 
to  the  probate  judge,  on  oath,  that  any  person  has  concealed, 
embezzled  or  disposed  of,  or  has  in  his  poesession  any  money, 
goods,  property  or  effects,  to  the  possession  of  which  such  ad> 
ministrution  is  entitled  in  his  official  capacity,  the  judge  may 
cite  such  person  to  appear  before  the  probate  court,  and  may  ex- 
amine him  on  oath  touching  the  matter  of  such  complaint. 

$1734.  ($310.)  All  such  interrogatories  and  answers  most 
be  reduced  to  writing  and  signed  by  the  party  examined,  and 
filed  in  the  probate  court.  If  the  person  so  cited  refuses  to  ap- 
pear and  submit  to  such  an  examination,  or  to  answer  such  in- 
terrogatories as  may  be  put  to  him  touching  the  matter  of  such 
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complaint,  the  eoart  11117 commit  1^™  ^  ^^  eovntr jail,  thereto 
remain  in  close  coetody  nntii  he  aabmita  to  the  order  of  the 
eoort. 


Stat  USl.  488,  snbstaniiany  tbe  same,  Insvtfng t&e  words,  ^iDj-wta- 
rant  for  uuit  poiiraae,"  between  **  maj  "  and  *^  commit.'' 


>i 


$  1735.     (^  311.)    Tbe  probate  ooort  may  at  any  time  order 
the  pablic  administrator  to  account  for  and  deliver  all  tbe  money 
and  property  of  an  estate  in  his  bands  to  the  heit^  or  to  tbe  ez* 
ecntors  of  administrators  regularly  ]4>poiDted. 

1CaL2». 

$  1736.  (^  312.)  Tbe  public  administrator  mnst,  once  in 
every  six  months,  make  to  tbe  probate  judge,  under  oath,  a  re> 
turn  of  all  estates  of  decedents  which  have  come  into  his  hands, 
the  value  of  the  same,  the  money  which  has  come  into  his  hands 
from  such  estate,  and  what  he  has  done  with  it,  and  the  amoant 
of  his  fees  and  of  expenses  incurred,  and  the  balance,  if  any, 
remaining  in  his  bands  ;  publish  tbe  same  six  times  in  some  news* 
paper  in  the  county,  or  if  there  is  none,  then  post  the  same  legi- 
bly written  or  printed,  in  the  office  of  the  county  clerk,  of  the 
eounty. 

Satt  1851, 489,  read :  "  The  public  administrator  shall  render  a  yearl7 
account  to  ihe  county  auditor  of:  First,  a  list  of  tb<^  estates  which  have 
come  under  his  charge,  the  condition  in  which  tbev  are  at  the  time  of  re- 
portinK,  tbe  dt&-,>ositiun  which  has  been  made  uf  any  during  tbe  year. 
Second,  the  puins  i>f  money  which  have  come  into  his  hands,  in  each  estate, 
and  what  dispositiun  hns  ocen  made  of  them,  and  tbe  amount  of  his  fees; 
which  said  amount  shall  be  published  in  ai  least  two  juumals  of  thestate, 
one  of  which  shall  be  in  his  own  county,  if  there  Js  one  pubUahed." 

7Cal.232;llCal.  127. 

^  1737.  After  a  final  settlement  of  tbe  affiurs  of  any  estate, 
if  there  be  no  lieirs  or  other  claimants  thereof,  the  public  ad- 
ministrator must  pay  over  to  the  county  treasury,  to  be  pud  into 
tbe  state  treasury,  all  moneys  and  efiects  in  his  bands  belonging 
to  the  estate,  and  if  any  such  moneys  and  effects  eschv  at  to  the 
state,  they  must  be  disoosed  of  as  other  escheated  estates. 

$  1738.  The  public  administrator  mnst  not  be  interested  in 
expenditures  of  any  kind  made  on  account  of  any  estate  he  ad- 
ministers, nor  must  he  be  associated  in  business  or  otherwise 
with  any  one  who  is  so  interested,  and  he  must  attach  to  his 
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report  aiid  pnblioation,  made  in  accordance  with  the  preceding 
Beclion,  bis  affidavit  to  that  effect. 

Stat.  1851,  414,  S  4.  read :  **  No  public  administrator  now  In  office  oi* 
hereafter  elected  under  this  act,  shall  be  Interested,  dircctlv  or  Indirectly, 
in  expenditures  of  any  kind  made  on  account  of  any  estates  of  deceased 
persons ;  nor  fthall  he  be  associated  in  business  or  otbcnvise  with  any  per- 
son who  shall  b(^  so  interested ;  and  he  shall  annex  to  his  report  every  six 
months,  as  required  by  the  act,  an  affidavit,  taken  before  a  county  or 
district  j  udge,  to  that  eflfect." 

^  1739.  Public  adminietrators  are  required  to  account  under 
oath  and  to  settle  and  adjust  their  accounts,  relating  to  the  care  and 
disbursement  of  money  or  property  belonging  to  estates  in  their 
hands,  -with  the  county  clerks  of  their  respective  counties,  on  the 
first  Monday  in  each  month ;  and  tbey  must  pay  to  tlie  county 
treasurer  any  money  remaining  in  their  hands  of  an  estate  un- 
claimed, as  provided  in  sections  sixteen  hundred  and  ninety- 
three  to  sixteen  hundred  and  ninety-six,  both  inclusive. 

Stat.  1853,  211,  §  2,  read :  "  Public  administrators  in  their  respective 
counties  arclicrcby  required  to  settle  and  adjust  their  accounts  relating 
to  the  collection,  care  and  disbursement  of  money  or  property  belonging 
to  the  estates  of  deceased  persons,  with  the  county  clerk,  on  (no  first  Mon- 
day of  each  month." 

^  1740.  When  it  appears,  from  the  returns  made  in  par- 
Buance  of  the  foregoing  sections,  that  any  money  remains  in  the 
hands  of  the  public  administrator  (after  a  final  settlement  of  the 
estate)  unclaimed,  which  should  be  paid  over  to  the  county 
treasurer,  the  probate  judge  must  order  the  same  to  be  paid  over 
to  the  county  treasurer,  and  on  failure  of  the  public  administrator 
to  comply  with  the  order  within  ten  days  after  the  same  is  made, 
the  district  attorney  for  the  connty  must  immediately  institute 
the  requisite  legal  proceedings  against  the  public  administrator, 
for  a  judgment  against  him,  aud  the  sureties  on  his  official  bond, 
in  the  amount  of  money  so  withheld,  and  costs. 

Stat.  18n9, 213,  §  1,  was  same  in  substance,  inserting  "  by  legal  hein  or 
other  claimants,"  after  *'  unclaimed  " :  also,  *'  in  pursuance  to  law,"  be* 
twcen"  which  "  and  '*  should  be  paid.'* 

$  1741.  The  fees  of  all  officers  chargeable  to  estates  in  the 
hands  of  public  administrators,  must  be  paid  out  of  the  assets 
thereof  so  soon  as  the  same  come  into  his  hands. 

Stat  1860, 357,  ^  2,  read :  ''  where  estates  have  been  ordered  into  the 
hands  of  the  public  administrator,  the  fees  of  all  officers  shall  be  charged 
to  said  estate,  and  the  administrator  shall  pay  the  samo  to  said  officers  as 
soon  as  stiOlcient  money  comes  into  his  hands  to  pay  the  expenses  of  tbo 
administration." 

Estate  of  Bezar  Simmons,  July  Term,  1871. 
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I  1749.  PaMie  adkiiDistiaton  maj  administer  ootbs  in  re- 
gard to  all  matters  touching  the  disebaige  of  their  daties,  or  ihe 
administration  of  estates  in  their  bands. 

Stat.  1860,  SSf7,  {  3,  read :  **  The  pabllc  administrator  shall  be  aothor- 
ized  to  administer  all  necesBsry  oaths  in  the  discharge  cf  his  dnties  as 
sach,  in  the  same  manner  and  with  like  effect  as  notaries  public,  and 
shall  be  entitled  to  receive  the  same  fees  therefor." 

$  1743.  (N.  S.)  When  no  direction  is  given  in  this  chapter 
for  the  government  or  gnidance  of  a  public  administrator  in  the 
discharge  of  his  dnties,  or  for  the  administration  of  an  estate  in 
his  hands,  the  provisioiia  of  the  preceding  chapters  of  this  title 
must  govern. 


I  1747 


GUARDIAN   AND   WARD. 


dU4 


CHAPTER  XIV. 

OF  GUARDIAN  AND  WARD. 

ABTICLR         I.     GUABDIAKS  OF  VIITORS. 

II.    Guardians  or  ii^sanb  ajtd  iitcoMPETsirr  pkb- 

BONS. 

IXI.   Thb  powxbs  Ain>  duties  of  ouabdians. 

IV.    The-  8 alb  of  pbopbbtt  akd  dispositioxt  op 

proceeds. 
y.    Non-resident  guardians  and  wards. 
yi.*  General  ant>  ihrcellaneous  provisiobs. 


ARTICLE  I. 

GUARDIANS   OF  MINORS. 

Sbotion  1747.  I^obate  judj^  to  appoint  guardians,  wbeo,  and  on 
what  petition. 

174&    When  minor  may  nominate  guardian ;  when  not. 

1749.  When  appointment  may  be  made  by  Judge,  when 
minor  is  over  fourteen. 

1760.    Nomination  by  minors  after  arriving  at  fourteen. 

1751.    Father  or  mother  entitled  to  guardianship. 

1762.    Minor  having  no  father  or  mother. 

1768.    Powers  and  duties  of  guardian. 

1764.    Bond  of  guardian,  conditions  of. 

1766.  Probate  Judge  may  insert  conditions  in  order- ap- 
pointing guardian. 

1766.  Letters  of  guardianship  and  bond  of  gu  ardian  to  be 

recorded. 

1767.  Maintenance  of  minor  out  of  income  of  his  own 

property. 

1758.  Guardian  to  give  bond.    Powers  limited. 

1759.  Power  of  courts  to  appoint  guardians  and  next 

friend  not  impahred. 

$  1747.  (^^  1,636.)  The  probate  jadge  of  each  connty, 
when  it  appears  necessary  or  convenient,  may  appoint  guardians 
for  the  persons  and  estates,  or  either  of  them,  of  minors  who 
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baT8  no  gnardian  legally  appointed  by  will,  and  wlio  are  in- 
habitants or  residents  of  the  county,  or  who  reside  without  tho 
state  and  have  estate  within  the  county.  Such  appointment  may 
be  made  on  the  petition  of  a  relative  or  other  person,  in  bc/uilf 
of  such  minor.  Before  making  the  appointment,  the  judge  must 
canse  such  notice  as  (he)  deems  reasonable  to  be  given  tu  the 
relatives  of  the  minor  residing  in  the  county,  und  to  any  person 
under  whose  care  such  minor  may  be,  as  he  deems  reasonable. 

Ktat.  1861, €03-4,  SI, was  sabstantiaUy  the  same;  inserting  tho  words, 
"intiTca  ed  in  or  befriending."  instead  of,  "  in  behalf  of" ;  also,  omitting 
the  words,  *'  on  duo  inquiry?* 

Stat  18S9,26S,  f  1,  omitted  all  after  tho  words,  ''entote  within  tho 
county  " ;  also  the  words,  '*  for  the  persons  and  estates,  or  either  ot 
them.^* 

15  Oal.  249;  S3  Cal.  64;  De  la  Montagnle  «.  XJuion  Insuraaco  Co.,  Oct. 
T.,  1871. 

^  1748.  (^^  2,  i{37.)  If  the  minor  is  under  the  age  of  four- 
teen years,  the  probate  judge  may  nomiuate  and  appoint  his 
gnardian.  If  he  is  above  the  age  of  foucteen.  years,  he  may 
nominate  his  own  guardian,  who,  if  approved  by  the  judge,  must 
be  appointed  accordingly. 

Stat.  1850, 2ee,  ii  2, 

$  1749.  (^^  3,  338.)  If  the  guardian  nominated  by  the  minor 
is  not  approved  by  the  judge,  or  if  the  minor  resides  out  of  tho 
state,  or  if  after  being  duly  cited  by  the  judge,  he  n^lectsfor  ten 
days  to  nominate  a  suitable  person,  the  judge  may  nominate  and 
appoint  tiio  gnardian,  in  the  same  manner  as  if  tb^minor  were 
under  the  age  of  fourteen  years. 

StaL  1850, 269,  %  3. 

$  1750.  (}^  4,  339.)  When  a  gnardian  has  been  appointed 
by  the  court  for  a  minor  under  the  age  of  fourteen  years,  tho 
minor,  at  any  time  after  he  attains  that  age»  may  appoint  his  own 
guardian,  subject  to  the  approval  of  the  probate  judge. 

dUt.  1850, 260, 9  4. 

$1751.     ($$5,340.)    The£eitfaerof  the  minor,  if  living,  and 

in  case  of  his  decease  the  mother  while  she  remains  numurricd, 

being  themselves  respectively  competent  to  transact  their  own 

€.  €.  P.- 
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business  and  not  otherwise  nnsnitablei  most  be -entitled  to  the 
gnardiauship  of  the  minor. 

Stat.  1850, 269«  S  & 

^1753.  ($$6,341.)  If  the  minor  has  no  father- or  mother 
living,  competent  to  have  thecastody  and  care  of  his^education, 
the  gaardian  appointed  shall  have  the  same. 

Stat.  ISiM),  269,  §  6,  substantially  the  same. 

19  Cil.  188;  22  Cal.  396;  37  CaL  6(»3;  40  Cal,  45$. 

$  1753.  ($$  7,  342.)  Every  guardian  appointed,  shall  have 
the  custody  and  care  of  the  edacation  of  the  minor,  and  the  care 
and  management  of  his  estate,  ontil  such  minor  arrives  at  the 
age  of  majority  or  marries,  or  until  the  guardian  is  legally 
discharged. 

Stat.  1850, 269,  §  7,  satratantially  the  same,  Inserting  *'  tuition  "  instead 
of  *' care  of  the  education";  also, " twentyH>ne  years"  insteadof**  ma- 
jority." 

19  Cal.  188;  37  Cal.  663 

$1754.  ($$8,343.)  Before  the  order  appointing  any  person 
guardian  under  this  chapter  takes  effect,  and  before  letters  issue, 
tiio  judge  must  require  of  such  person  a  bon4  to  the  minor,  with 
sufficient  sureties,  to  be  approved  by  the  judge,  and  in  such  sum 
as  he  shall  order,  conditioned  that  the  guardian  will  faithfully 
execute  the  duties  of  his  trust  according  to  law ;  and.  the  follow- 
ing conditions  shall  form  a  part  of  saoh  bond  without  being  ex- 
pressed therein ; 

1.  To  make  an  inventory  of  all  the  estate,  real  and  personal, 
of  his  ward  that  comes  to  his  possession  or  knowledge,  and  to 
return  the  same  within  such  time  as  the  judge  may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to  law 
and  for  the  beet  interest  of  the  ward,  and  faithfully  to  discharge 
his  trust  in  relation  thereto,  and  also  in  relation  to  the  care, 
custodv  and  education  of  the  ward. 

3.  To  render  an  account,  on  oath,  of  the  property,  estate  and 
moneys  of  the  ward  in  his  hands,  and  all  proceeds  or  interests 
derived  therefrom,  and  of  the  management  and  disposition  of 
the  same,  within  three  months  after  his  appointment,  and  At 
such  other  times  as  the  court  directs,  and  at  the  expiration  of  his 
trust  to  settle  his  accounts  with  the  probate  judge,  or  with  the 
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ward,  if  be  be  of  fall  age,  or  his  legal  repraflentatiyen,  and  to 
pay  over  and  deliver  all  the  estate,  moneys  au4  effects  remain- 
ing in  his  hands  or  dne  from  him  on  such  settlement,  to  the 
person  who  is  lawfully  entitled  thereto. 

Upon  filing  the  bond,  duly  approved,  letters  of  guardianship 
most  issue  to  the  person  appointed.  In  form,  the  letters  of 
gnardianship  must  be  substantially  the  same  as  letters  of  ad- 
ministration;  and  the  oath  of  the  guardian  must  be  indorsed 
thereon,  that  he  will  perform  the  daties  of  his  office  as  such 
''Tiardian,  according  to  law. 

Stat.  1861, 604,  § 2,  sutMtantlally  tho  same;  insertinff  tbe  woids.  '* and 
when  th  ■  penal  sum  of  Iho  bond  exceeds  two  thousand  dollartf*,  each  of 
the  Bureties  may  become  liable  i'or  portions  thereof,  making  in  tho  aggre- 
gate tho  whole  penal  sum,"  b  twecn  the  words,  "order"  and  "condi- 
tioned "f  also,  '^or  persons  "  after  "  person  "  m  subdivision  3. 

Stat.  1850, 26^  S  8,  read  down  to  subdivision  1,  as  follows :  "  Before  ap- 
pointing any  person  guardian  of  a  minor,  the  judge  shall  require  of  such 
person  a  bond  to  the  minor  with  sufflcleut  sureties  to  bo  approved  by  the 
Judge,  and  in  such  sum  as  he  shall  order,  conditioned  as  follows  " : 

The  sat)divi8ions  then  followed,  and  were  the  same,  imcrting  '*  one 
year"  instead  of  "three  months,"  in  subdivisions;  all  after  the  words, 
'*  lawfully  entitled  thereto  "  was  omitted. 

(  1755.  When  any  person  is  appointed  guardian  of  a  minor, 
the  probate  judge  may,  with  the  consent  of  such  person,  insert  in 
the  order  of  appointment  conditions  not  otherwise  obligatory, 
providing  for  the  care,  treatment,  education  and  welfare  of  tbe 
minor ;  the  performance  of  such  conditions  is  a  part  of  the 
duties  of  the  guardian,  for  the  faithful  performance  of  which, 
he  and  tbe  sureties  on  his  bond  are  responsible. 

S  Stat.  1865-6, 380,  §  1,  substantially  the  same,  insertlng-^^^of  the-  trust " 
after  "  duties." 

^  1756.     AH  letters  of  gnardianship  issned,  and  all  guardians' 

bonds  executed  under  the  provisions  of  this  chapter,  with  the 

affidavits  and  certificates  tfaeraon,  mn;t  be  recorded  by  the  clerk 

of  the  probate  court  having  jurisdiction  of  the  persons  and  estates 

of  the  wards. 

Stat.  1861, 607,  §  15,  read;  "  hereafter  issned  **  and  **  hereafter  execut- 
ed'* ;  also.  *'  f  >rthwith  recorded  ";  also  added  the  words, "  respectively, 
in  a  book  kept  by  him  in  his  office  for  that  purpose,  and  said  records  and 
duly  certifled  copies  thereof,  shall  havo  tho  same  force  and  efi'ect  in  all 
cases  whatsoever,  as  the  originals  thereof  would  have.*' 

^  1757.  (^^  9,  344.)  If  any  minor  having  a  father  living 
has  property,  the  income  of  which  is  sufficient  for  his  mainte- 
nance and  education  in  a  manner  more  expensive  than  his  father 
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can  roasonablir  afTord,  regard  being  had  to  tbe  sitaation  of  the 
father's  family  and  to  ull  the  circa matances  of  the  case,  the  ex- 
penses of  the  education  and  raaiutenance  of  each  miuor  may  be 
defruyed  f>ut  of  th^  income  of  his  own  property,  in  whole  or  ia 
part,  as  jiidkred  reasonable,  and  mnst  be  directed  by  tbe  probate 
court ;  and  the  charges  therefor  may  be  allowed  accordingly,  in 
the  settlement  of  the  accounts  of  his  guardian. 

Stat.  1850, 269  t  9.  same  substantially. 

$  1758.  (^^  10,  345.)  Every  testamentary  gnardian  mast 
give  bond  and  qaalify,  and  has  the  same  powers  and  must  per- 
form tbe  sadoe  dntiea,  with  regard  to  the  person  and  estate  of  his 
ward,  as  guardians  appointed  by  the  probate  coart,  except  so  far 
as  their  powere  and  duties  are  legally  modified,  enlarged  or 
changed  by  the  will  by  which  such  gnardian  was  appointed. 

Stat.  18G1 .  604,  §  3,  substantially  the  same,  prefixing  the  words :  "  The 
father  of  any  child,  who  is  a  minor,  may,  by  his  last  will  and  testament, 
appoint  a  guardian  or  guardians  of  such  ciiild,  whether  born  before  or 
after  the  t!me  o(  malting  such  will,  and  in  case  of  tbe  death  of  the  fhther, 
the  inoihcr  of  su<:h  child  may,  in  lilce  manner,  appoint  a  guardian,  or 
guardians,  if  such  child  shall  not  then  have  any  legally  appointed  guar- 
dian." 

Stat.  1850, 269,  §  10,  read :  '*  The  father  of  every  legitimate  child  which 
is  a  minor,  may,  by  his  last  will  in  writing,  appoint  a  guardian  nr  guar- 
dians for  ills  minor  children,  whether  bom  at  the  time  of  makmg  such 
will  or  afterward^*,  to  conUnue  during  the  minority  of  such  child  or  for 
any  loss  time;  and  every  such  testamentary  guaraian  shall  give  bond  in 
like  manner,  and  with  like  condition  as  hcrinhefore  required;  and  he 
shall  have  the  same  powers,  and  shall  perform  the  same  duties,  with  re- 
gard to  the  person  and  estate  of  the  ward,  as  a  guardian  appointed  as 
aforesaid." 

$  1759.  ($^  11,  346.)  Nothing  contained  in  this  chapter  af- 
fects or  impairs  the  power  of  any  court  to  appoint  a  gnardian  to 
defend  the  interests  of  any  minor  interested  in  any  suit  or  mattei 
pending  therein. 

15  Cal.  249;  19  Cal.  629;  37  Cal.  668;  Smith  «.  McDonald,  Oct.  T.,  1871. 

Stat.  1850,  269,  S 11,  added  the  words, "  nor  to  appoint  or  allow  any  per- 
son, as  the  next  friend  of  a  minor,  to  commence  and  proseeute  any  siiit 
iu  his  behalf." 
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ARTICLE  II. 

GUARDIANS  OF  INSANE   AND   INCOMPETENT   PERSONS. 

SxOTTOir  1763.    Guardians  of  insane  and  other  incompetent  persons 

1764.  Appointment  by  probate  judge  after  hearing. 

1765.  Powers  and  duties  of  such  guardians. 

$  1763.  ($$  12,  347.)  Wiien  it  is  represented  to  the  probate 
judge,  upon  yerilied  petition  of  auy  relative  or  friend,  that  any 
person  is  iasane,  or,  from  any  cause,  mentally  iucompeteiit  to 
manage  bis  property,  the  judge  must  cause  a  notice  to  be  given 
to  the  8upi>oBed  insane  or  incompetent  person,  of  tbo  time  and 
place  of  bearing  the  case,  not  less  than  five  days  before  the  time 
so  appointed,  and  such  person,  if  able  to  attend,  must  be  produced 
before  him  on  the  hearing. 

Stat.  1850, 269,  §12,  inserted  tbo  words :  *'  of  any  insane  person,  or  ol 
any  person  who,  by  reason  of  extreme  old  age,  or  other  cause,  is  men- 
tally incompotont  to  manage  his  property,"  between  the  words,  "friend" 
aad '*  tbat'^;  also  read:  "and  shall  also  cause  such  person,  if  able  to 
attend,  to  be  produced  bcf  )rc  him  ou  the  hearing,"  instead  of  "  and  such 
person,  if  able  to  attc-ud,  must  be  produced  before  him  on  the  hearing." 

4  Cal.  313. 

^  1764«  ($$  13,  348.)  If,  after  a  full  hearing  and  examina- 
tion upon  such  petition,  it  appears  to  the  probate  judge  that  the 
person  in  question  is  incapable  of  taking  care  of  himself  and 
managing  his  property,  be  must  appoint  a  guardian  of  his  person 
and  estate,  with  the  powers  and  duties  in  this  chapter  specided. 

Stat.  1850, 270, 8  13,  same,  reading  "hereinafter'*  instead  of  '*in  this 
chapter." 

19  Cal.  163. 

^  1765.  (§|J  14,  349.)  Every  guardian  appointedi  as  pro- 
Tided  in  the  preceding  section,  has  the  care  and  custody  of  the 
person  of  bis  ward,  and  the  management  of  all  his  estate,  until 
such  guardian  is  legally  discharged;  and  he  must  give  bond  to 
such  ward,  in  like  manner  and  with  like  conditions  as  before 
prescribed  with  respect  to  the  guardian  of  a  minor. 

Stat.  1850. 270,  S 14. 
36  Cal.  656. 
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ABTICLE  III. 

THE  POWERS  AND  DUTIES  OF  GUARDIANS. 

SEcnoirl76S.    Gnardiaxi  to  pay  debts  ofward  out  of  ward's  testate. 

1769.  Guardian  to  recover  debts  due  his  ward  and  repre- 

reeent  him. 

1770.  Guardian  to  manage  his  estate,  maintain  ward  and 

sell  real  estate. 

1771.  ICaintenance,  support  and  education  of  ward,  how 

enforced. 

1772.  May  assent  to  a  partition  of  real  estate. 

1773.  Guardian  to  return  inventory  of  estate  of  ward. 

Appraisers  to  be  appointed.    Uke  proceedings 
when  other  property  acquired. 

1774.  Settlements  of  guardians. 

1776.    Allowance  of  accounts  of  Joint  guardians. 
1776.    Expenses  and  compensation  of  guardians. 

^  1708.  (jj  15,  350.)  Every  guardian  appointed  under  tlie 
provisions  of  this  chapter,  -whether  for  a  minor  or  any  other 
person,  must  pay  all  just  debts  due  from  the  ward,  out  of  bis 
]>ereonal  estate  and  the  income  of  his  real  estate,  if  sufficient ;  if 
not,  then  out  of  his  real  estate,  upon  obtaining  an  order  for  the 
Bale  thereof,  and  disposing  of  the  same  in  the  manner  provided 
in  this  title  for  the  sale  of  real  estate  of  decedents. 

Stat.  1850, 270,  S  1ft,  read :  **  br  law  "  instead  of ''  hi  this  titte  for  the  sale 
of  tlio  real  estate  of  dccedentn. ' 

2UCal.382;  36Cal.657. 

^  1709.  ($$  16,  351.)  Every  guardian  must  settle  all  ac- 
counts of  the  ward,  and  demand,  sue  for  and  receive  all  debts 
due  to  him,  or  may,  with  the  approbation  of  the  probate  jAdge, 
compound  for  the  same  and  give  discharges  to  the  debtors  on  re- 
ceiving u  fair  aud  just  dividend  of  his  estate  and  effects;  and  he 
inuHt  appear  for  and  represent  his  ward  in  all  legal  suits  aud  pro- 
ceed in«^8,  unless  another  person  is  appointed  for  that  purpose  as 
gii  u'di:in  or  next  friend. 

Stat.  1850.  270.  9  16. 

20  C.-U.  b7»;  32  Gal.  118;  36  Cal.  451 ;  Smith  «.  McDonald,  Oct.  T.,  1871. 
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I  1770.  (^  17,  352.)  Every  gnardian  mast  mauage  the 
estate  of  bis  \vard  fragally  and  \vithoat  waste,  and  apply  the 
income  and  profits  thereof,  as  far  as  may  be  necessary,  for  the 
comfortable  and  suitable  maintenance  and  support  of  the  -ward 
and  his  family,  if  there  be  any  ;  and  if  sach  income  i|nd  profits 
be  insaificient  for  that  purpose,  the  guardian  may  sell  the  real 
estate,  upon  obtaining  an  order  of  the  court  therefor,  as  provided, 
and  must  apply  the  proceeds  of  such  sale,  as  far  as  may  be  neces- 
sary, for  the  maintenance  and  support  of  the  ward  and  bis 
family,  if  there  be  any. 

Stat  18M,  270,  S  17,  Inserted  '*  by  law  "  after  "  as  prorided.*' 

Stat  1861, 569,  %  6,  authorizing  incorporations  for  homestead  purpcses, 
read, in  part, as  tollowB :  "Parents  and  guardians  may  take  andf  hold 
shares  in  sucli  associations  in  behalf  and  tor  the  use  of  their  minor  chil- 
dren or  -wards ;  provided^  the  cost  of  such  shares,  and  the  amount  of  de- 
posits and  asbcssments  thereon,  be  paid  fTom  the  personal  earnings  of 
su(  h  minor  children  or  wards,  or  by  gifts  from  persons  other  than  their 
m»le  parents/' 

9  Cal.  W2 ;  35  Gal.  345;  40  Gal.  458. 

^  1771.  When  a  guardian  has  advanced  for  the  necessary 
maintenance,  support  or  education  of  his  ward,  an  amount  not 
disproportionate  to  the  value  of  bis  estate  or  his  condition  of  life, 
and  the  same  is  made  to  appear  to  the  satisfaction  of  the  court, 
by  proper  vouchers  and  proofs,  the  guardian  must  be  allowed 
credit  therefor  in  his  settlements.  Whenever  a  guardian  fails, 
neglects  or  refuses  to  furnish  suitable  and  necessary  mainte- 
nance, support  or  education  for  bis  ward,  the  court  may  order  him 
to  do  so,  and  enforce  such  order  by  proper  process.  Whenever 
any  third  person,  at  his  request,  supplies  a  ward  with  sucb  suit- 
able and  necessary  maintenance,  support  or  education,  and  it  is 
shown  to  have  been  done  after  refubal  or  n^lect  of  the  guardian 
to  supply  the  same,  the  court  may  direct  the  guardian  to  pay 
therefor  out  of  the  estate,  and  enforce  such  payment  by  due 
process. 

$  17  7d.  ($$  18, 353.)  The  guardian  may  join  in  and  assent 
to  a  partition  of  the  real  estate  of  the  ward,  wherever  such  as- 
sent mav  be  given  by  any  person. 

Stat  1850, 270,  %  18,  read :  "  in  the  cases  and  in  the  manner  provided  by 
law,"  Instead  of,  "  whenever  auch  assent  may  be  given  py  any  penton." 
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^  1773.  (^^  19,  354.)  Every  guardian  miiBt  retorn  to  the 
probate  court  an  inventory  of  the  estato  of  his  ward  within  three 
months  after  his  appointment,  and  annually  thereafter.  When 
the  vahie  of  the  estate  exceeds  the  sum  of  one  hundred  thousand 
dollars,  semi-annual  returns  must  be  made  to  the  probate  court. 
The  probate  court  may,  upon  application  made  for  that  pui'pose 
by  any  person,  compel  the  guardian  to  render  an  account  to  the 
probate  court  of  the  estate  of  his  ward.  The  inventories  and 
accounts  so  to  be  returned  or  rendered  must  be  sworn  to  by  the 
guardian.  All  the  estate  of  the  ward  described  in  the  first  in- 
ventory must  be  appraised  by  nppruisers  appointed,  sworn  and 
acting  in  the  manner  provided  fur  regulating  the  settlement  of 
the  estate  of  decedents ;  such  inventory,  with  the  appraisement 
of  the  property  therein  described,  must  be  recorded  by  the  clerk 
of  the  probate  court  in  a  proper  bool(  kept  in  his  office  for  that 
purpose.  Whenever  any  other  property  of  the  estate  of  any 
ward  is  discovered,  not  included  in  the  inventory  of  the  estate 
already  returned,  and  whenever  any  other  pi-operty  has  been 
succeeded  to,  or  acquired  by  any  ward  or  for  his  benefit,  the  like 
proceedings  must  be  had  for  the  return  and  appraisement  thereof 
that  are  herein  provided  in  relation  to  the  first  inventory  and  re* 
turn. 

Vide  8(st.  1870,  791,  %  1,  was  substantially  the  same,  inserting  the  words, 
"  Interested  in  the  estate  of  any  ward,  or  by  any  person  of  km  or  related 
to  any  ward, '  between  **  person  "  and  "  compel  *  ;  also, ''  and  :ill  of  Uie 
guardians,  whenever  there  shall  be  more  than  one  guardian,"  between 
"  guardian  "  and  '*  all  the  estate." 

8tat.  1850, 270,  §  19,  read :  *'  The  guardian  shall  return  an  Inventory  of 
the  estate  or  his  waid  at  such  time  us  may  be  fixed  by  the  court;  the  es- 
tate and  eii  cots  comprised  therein  sh>«ll  be  appraised  by  three  suitable 
persons,  to  1ki  uppoin*ed  and  sworn  in  like  manner  as  is  reqoired  with  re- 
spect lo  the  inveiitury  of  the  estate  ot  a  deceased  testator  or  intestate; 
and  every  guardian  shall  account  for  and  dispose  of  the  personal  estate 
of  the  ward  in  like  uaauner  as  is  directed  with  respect  to  executors  and 
administrators." 

^  1774.  ($$  35,  370.)  The  guardian  must,  upon  the  expira> 
tion  of  a  year  from  the  tiaie  of  his  appointment,  and  as  often 
thereafter  as  he  may  be  required,  ptesent  his  acooant  to  the  pvo- 
bate  court  for  setilemeiit  and  allowance* 

Stat.  1850,  271,  §  35,  added  the  words,  ""  and  all  the  laws  relative  to  the 
account»  of  executors  and  administrators  shall  govern  in  reuara  to  the 
accounts  of  a  guardian,  so  far  as  they  can  be  made  applicable 

19CaL390;  36  Cal.654. 
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^  1775.  (§$  49,  384.)  Whea  an  accoant  is  rendered  by  two 
or  moi«  joint  guardians,  the  probate  judge  may,  in  his  discretion, 
allow  the  same  npon  the  oath  uf  any  of  them. 

Stat.  18S0. 273,  §  49-. 
36  Ciil.  655. 

^  1776.  (J^  47,  882.)  Every  gnardian  must  be  allowed  the 
amount  of  his  reasonable  expenses  incurred  in  the  execution  of 
his  trust,  and  he  must  aleo  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled  deems  just 
and  reasonable. 

Stat.  185«,  273,  S  47. 


ARTICLE  IV. 

THE    SALE    OF    PROPERTY   AND   DISPOSITION   OF   THE   PROCEEDS. 

SECTioif  1777.  May  sell  property  in  certain  cases. 

1778.  Sale  of  real  tbtate  to  be  made  upon  order  of  court. 

1779.  Applicat  ion  o  f  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales, 
lidl.  Order  for  sale,  how  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

1783.  Copy  of  order  to  be  served,  published  or  consent 

filed. 

1784.  Hearing  of  application. 

1785.  Who  may  be  examined  on  snch  hearing. 
If 86.    Costs  to  be  awarded  to  whom. 

1787.  Oi  der  of  sale,  to  spcCify  what. 

1788.  Bond  before  selling. 

1789.  All  proceedings  lor  sales  of  property  by  guardians 

to  conform  to  chapter  seven  of  this  title. 

1790.  Limitof  order  of  hale. 

1791.  Conditions  of  sales  of  real  estate  of  minor  heirs. 

bond  and  mortgage  to  be  given  for  deferred  pay- 
ments. 

1792.  Probate  court  may  order  the  investment  of  money 

ot  the  ward. 
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^  1777.     (^^  20,  355.)     When  tbe  iucome  of  an  estate  under 

gnardiHDBbip  is  insutlicieDt  to  maiutain  the  ward  and  his  family, 

or  10  maintain  and  edacate  the  ward  when  a  minor,  his  guardian 

may  sell  iiis  real  or  personal  estate  for  tha^  parpose,  upon  obtain* 

ing  an  order  therefor. 

Stat.  1861,605,  S 5,  inserted  "of  any  person"  between  "estate"  and 
**undtir  " :  also  added  tbo  words :  "  and  proceeding  therein  as  provided  in 
this  act.' 

Stat.  1800, 270,  §20,  same  as  stat.  1861,  Inserting  ^  or  to  educate  his 
family  "  before  "  or  to  educate  the  ward,  when  a  mmor." 

20Cal.382;  35  Cal.345. 

« 

$  1778.  ($$  21,  356.)  When  it  appears  to  the  satisfaction  of 
the  court,  upon  the  petition  of  the  guardian,  that  for  the  benefit 
of  his  ward  his  real  estate,  or  some  part  thereof,  should  be  sold, 
and  tbe  proceeds  thereof  put  out  at  interest,  or  invested  in  some 
productive  stock,  or  in  the  improvement  or  security  of  any  other 
real  estate  of  tbe  ward,  his  guardian  may  sell  the  same  for  such 
purpose,  upon  obtaining:  an  order  therefor. 

Stat.  1861, 605,  §  6,  subf  taatially  the  same,  adding  the  words,  '*  and  pro- 
ceeding therein  as  provided  in  this  act." 

Stat.  1850,270,  %  21,  substantiallv  the  same,  omitting  the  words,  "  put 
out  at  interest " ;  also  tbe  words,  ^'  or  in  the  Improvement  or  security  of 
any  other  real  estate  of  the  ward  " ;  also  adding  the  words,  '*  and  pro- 
ceeding therein  as  hereinafter  provided." 

9  Cal.  fm ;  20  Cal.  332 :  De  La  Moutagnie  v.Union  Ina.  Co.,  Oct.  T.,  1871; 
Scott  V.  Umbarger,  April  T.,  1871. 

$  1779.     ($$  22,  357.)     If  the  estate  is  sold  for  the  purposes 

mentioned  in  this  article,  the  guardian  must  apply  tbe  proceeds 

of  the  sale  to  such  purposes,  as  far  as  necessary,  and  put  out  the 

residue,  if  any,  on  interest,  or  invest  it  in  the  best  manner  in  his 

power,  until  tbe  capital  is  wanted  for  the  mainteRance  of  the 

ward  and  his  family,  or  the  education  .of  his  children,  or  for  the 

education  of  tbe  ward  when  a  minor,  in  which  case  the  capital 

may  be  used  for  that  purpose,  as  far  as  may  be  necessary,  iu  like 

manner  as  if  it  had  been  personal  estate  of  the  ward. 

Stat  1850, 270,  §  22,  read :  "  twentieth  section  of  this  act"  instead  of  "In 
this  article."  , 

$  1780.  ($$  23, 358.)  If  the  estate  is  sold  for  tbe  purpose 
of  putting  out  or  investing  the  proceeds,  the  guardian  mu8t  make 
the  investment  according  to  liis  best  judgment,  or  in  pursuance 
of  any  order  that  may  be  made  by  tbe  probate  ojurt. 

Slat.  1850, 270,  §  23,  inserted,  *'  as  provldei  in  this  act,"  after  "  pro- 
ceeds." 
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§  1781.  ($$  24,  359.)  To  obtain  an  order  for  each  sale,  the 
guardian  mast  pretent  to  the  probate  court  of  the  conntj  in 
which  he  was  appointed  guardian,  a  yerified  petition  therefor, 
setting  fjnh  the  condition  of  the  estate  of  his  ward,  ^d  the  facts 
and  circnmfitances  on  which  the  petition  is  founded,  tending  to 
show  the  necessity  or  expediency  of  a  sale. 

Stat.  1850,  271,  S  24. 

^  1789.  (^^  25,  360.)  If  it  appears  to  the  court  or  judge 
from  the  petition,  that  it  is  necessary  or  would  be  beneficial  to 
the  ward  that  the  real  estate,  or  some  part  of  it,  should  be  sold, 
or  that  the  real  and  personal  estate  should  be  sold,  the  court  or 
judge  must  thereupon  make  an  order  directng  the  next  of  kin  of 
the  ward,  and  all  persons  interested  in  the  estate,  to  appear  before 
the  court,  at  a  time  and  place  therein  specified,  not  less  than  four 
nor  more  than  eii^ht  weeks  from  the  time  of  making  such  order, 
to  show  cause  why  an  order  should  not  be  granted  for  the  sale 
of  such  estate.  If  it  appear  that  it  is  necessary  or  would  be 
beneficial  to  the  ward  to  sell  the  personal  estate  or  some  part  of 
it,  the  court  must  order  the  sale  to  be  made. 

Stat,  1861, 605.  §  7,  read :  **  the  same  proceeding  shall  he  thereupon  had 
in  reference  to  the  notice  of  the  application,  and  to  ordering  a  sale,  and 
mailing  such  nales  as  are  providea  In  relation  to  sales  of  personal  estate 
byexecutors  or  administrators,"  instead  of,  "the  court  must  order  the 
■ale  to  bo  made." 

Stat  18^0, 271,  S  25,  omitted  tho  words, ''  or  Judge  " ;  also,  '*  or  that  the 
real  and  personal  estate  should  be  sold  '* ;  also  the  last  sentence. 

Scott  V.  Umbarger,  April  T.,  1871. 

^  1783.  (^^  26,  361.  j  A  copy  of  ih«  order  must  be  pierson- 
ally  served  on  the  next  of  kin  of  the  ward,  and  on  all  persona 
interested  in  the  estate,  at  least  fourteen  days  before  the  hearing 
of  the  petition,  or  must  l>e  poblished  at  least  threo  snccessiye 
weeks  in  a  newspaper  printed  in  the  county;  or,  if  there  be  none 
printed  in  the  county,  ihen  in  such  newspaper  as  may  be  specified 
by  the  court  or  judge  in  the  order.  If  written  consent  to  mak- 
ing the  order  of  ude  it  subscribed  by  all  persons  interested 
therein^  and  the  next  of  kin,  notice  need  not  be  served  or  pub- 
lished, 

Stat  1861, 606, 18,  inserted  the  words,  "  to  b^  designated  by  the  court 
or  judge,"  between  "county"  and  "or.  If." 

Stat  1800,  271, 126,  omitted  the  words,  *' or  Judge*':  also  words  ia 
itaUca 
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$  1784.  ($^  27,  362.)  The  probate  court,  at  the  time  and 
place  nppohited  in  the  order,  or  such  other  time  to  which  the 
hearing  ia  poBtponed,  apon  proof  of  the  service  or  publication  of 
the  order,  nfubt  hear  and  examine  the  proofs  and  allegations  of 
the  petitioner  and  of  the  next  of  kin,  and  of  all  other  persons  in- 
terested iu  the  estate  who  oppose  the  application. 

Stat  1861,  606,  §  9,  read :  **  adjourned  "  instead  of ''  postponed  " ;  also 
''due  service ";  also  "wlio  sliaii  tiiiuk  proper  to  oppose  tiie  applica- 
tion." 

Stat.  1850, 271,  S  27,  read :  ''  probate  Judge  "  instead  of**  probate  court  '* ; 
otticrwisu  same  as  stat  1861. 

^  1785.  ($$  28,  363.)  On  the  hearing  the  gtiardian  may  be 
examined  on  onth,  and  witnesses  may  be  produced  and  examiued 
by  either  party,  and  process  to  compel  their  attendance  and  testi- 
mony may  be  issued  by  the  probate  court  or  judge,  in  the  same 
manner  and  with  like  effect  as  in  other  cases  provided  for  in  this 
title, 

Stat  1861.606,  §10. 

Stat.  18JM),  271,  %  28,  read .  "  probate  Judge  **  Instead  of  "probate  court 

or  Judge." 

^  1786.  (^^  29,  864.)  If  any  person  appears  and  objects  to 
the  granting  of  any  order  prayed  for  under  the  provisions  of  this 
article,  and  it  appears  to  the  court  that  either  the  petition  or  the 
objection  thereto  is  sustained,  the  court  may,  in  granting  or  re- 
fusing the  order,  award  costs  to  the  party  prevailing,  and  enforce 
the  payment  thereof 

Stat  1850,  271,  §  29.  read :  "  thereto  is  unreasonable,  said  court  may,  in 
its  discretion,  award  costs  to  the  party  prevailing,  and  enforce  tho  pay> 
mcnt  thereof.'' 

^1787.  ($$30,365.)  If,  after  a  full  examination,  it  appears 
necessary,  or  for  the  benefit  of  the  ward,  that  his  neal  estate  or 
some  part  thereof  should  be  sold,  the  conrt  may  grant  an  order 
therefor,  specifying  therein  the  causes  or  reasons  why  the  sale  is 
necessary  or  beneficial,  and  may,  if  the  same  has  been  prayed 
for  in  the  petition,  order  such  sale  to  be  made  either  at  public  or 
private  stile. 

Stat.  1861, 606,  8 11,  read ;  **  specifying  therein  fbr  which  of  the  causes  or 
reasons,  mentioned  in  sections  twenty  and  twenty-one  of  said  act,  said 
sale  is  necessary  or  proper,"  etc. ;  also  added  the  words,  "  upon  like  pro- 
ceedings and  in  the  same  manner  as  provided  by  law  in  case  Krl  a  sale  of 
real  estate  by  an  executor  or  adminisirator,  and  subject  to  the  same  pro> 
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ceodfngs  in  relation  to  the  eonflrmation  or  rejection  of  the  sale,  or  tlie  re- 
sale tiiereof." 

Stat.  1850,  271,  §  30,  read :  '*  epecifying  therein  whether  the  sale  is  to  he 
made  for  the  maintenance  of  the  ward  and  his  Ihmily,  or  for  the  educa- 
tion of  the  ward  and  hia  children ;  or  In  order  Uiat  the  proceeds  may  be 
put  out  and  invested." 

$1788.  ($§31,366.)  Ever^rgaardiaD  authorized  to  sell  real 
eBtate  mast,  before  the  sale,  give  bond  to  the  probate  jadge,  with 
BufiicieDt  surety  to  be  approved  by  hijn,  with  condition  to  sell  the 
same  iu  the  manner,  and  to  acconut  for  the  proceeds  of  the  sale, 
as  provided  for  in  this  chapter  and  chapter  seven  of  this  title. 

Stat.  1850, 271.  §  31,  read :  *'  with  condition  to  sell  the  same  in  the  man- 
ner prescribed  by  law,  for  sales  of  real  estate  by  executors  and  adminis- 
trators ;  and  to  account  for  and  dispose  of  the  proceeds  of  the  sale,  in  the 
manner  provided  by  law." 

$  1789.  (N.  B.)  All  the  proceedings  under  petition  of  gnard- 
ians  for  sales  of  property  of  their  vrards,  giving  notice  and 
the  hearing  of  snch  petitions,  granting  or  refosing  the  order  of 
sale,  directing  the  sale  to  be  made  at  public  or  private  sale, 
re-selliug  the  same  property,  return  of  sale  and  application  for 
confirmation  thereof,  notice  and  hearing  of  such  application, 
making  orders  rejecting  or  ooafirming  sales  and  reports  of  sales, 
ordering  and  making  conveyances  of  property  sold,  accounting 
and  the  settlement  of  accounts,  mast  be  bad  and  made  as  ra- 
quired  by  the  provisions  of  this  title  concerning  estates  of  dece- 
dents, unless  otherwise  specially  provided  iu  this  chapter. 

Vide  i§  1788, 1774, 1782, 1787,  and  notes. 

$  1790.  ($$  33,  368.)  No  order  of  sale,  granted  in  pursu- 
ance of  this  article,  continues  in  force  more  than  one  year  after 
granting  the  same,  without  a  tale  being  had. 

Stat.  1861,606,812. 

$  1791.  ($$  50,  385.)  All  sales  of  real  estate  of  wards  must 
be  for  cash,  or  for  part  cash  and  part  deferred  payments,  not  to 
exceed  three  years,  bearing  date  from  date  of  sale,  as,  in  the  dis- 
cretion of  the  probate  judge,  is  most  beneficial  to  the  ward. 
Guardians  making  sales  must  demand  and  receive  from  the  pur- 
chasers bond  and  mortgage  on  the  real  estate  sold,  with  such  ad- 
ditional security  as  the  judge  deems  necessary  and  sufficient  to 
C.  C.  p.— 49. 
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secare  tbe  faithful  payment  of  the  deferred  payments  and  the  in- 
terest thereon. 

Stat.  1850, 271,  §  33,  omitted  the  words,  "*  of  aale  " ;  also  words  In  italics. 

Stat.  1853, 129,  §  1,  instead  of  "  wards"  read  "  minor  heirs,  made  for  the 
beiieflt  of  said  miuur  heirs  in  accordance  with  the  provisions  uf  this  act." 

^  1793.  ($$  36,  371.)  Tbe  probate  court,  on  tbe  application 
of  u  guardian,  or  any  person  interested  in  tbe  estate  of  any  ward, 
after  such  notice  to  persons  interested  therein  as  tbe  probate 
judge  phall  direct,  may  authorize  and  require  tbe  guardian  to  in- 
vest the  proceeds  of  sales,  and  any  other  of  his  ward's  money  in 
his  hands,  in  real  estate,  or  in  any  other  manner  most  to  the 
interest  of  all  concerned  therein;  and  tbe  probate  couit  may 
make  such  other  orders  and  give  snch  directious  aa  are  needful 
for  tbe  management,  investment  and  disposition  of  the  estate 
and  effects,  as  circumstances  require. 

Stat.  1861,  606,  §  13,  sabstantially  the  same. 

Stat.  1850, 271,  (}36,  read :  ''  probate  judge  ";  also  inserted  *' in  their  re- 
spective counties  "  after  "  probate  judges  " 


ARTICLE  Y, 

NON-RESIBENT  GUARDIANS- AND  WARDS. 

Sbottok  1793.    Guardians  of  non-resident  persons. 

1794.  Povrers  and  duties  of  guardians  appointed  under 

preceding  section. 

1795.  Such  guardians  to  give  bonds. 

1796.  To  what  guardianship  shall  extend. 

1797.  Removal  of  non-resident  ward's  property. 

1798.  I*roceedings  on  such  removal. 

1799.  Discharge  of  person  in  possession. 

$  1793.  ($$  43,  378.)  When  a  person  liable  to  be  put  under 
guardianship,  according  to  the  provisions  of  this  chapter,  resides 
without  this  state,  and  has  estate  therein,  any  friend  of  such  per- 
son, or  any  one  interested  in  his  estate,  in  expectancy  or  other- 
wise, may  apply  to  the  probate  judge  of  any  county  in  which 
there  is  any  estate  of  such  absent  person jTor  the  appointment  of 
a  guardian ;  and  if,  after  notice  given  to  all  interested,  in  such 
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manner  as  the  judge  orders,  and  a  full  hearing  and  examinationi 
it  appears  proper,  h  guardian  for  such  absent  person  may  be  ap- 
pointed. 

Stat.  1S61,  G07,  §  14,  inserted  the  words,  "  by  publication  or  otherwice  " 
between  "  orders  "  and  "  and  a  full " ;  ^so  "  any  minor  or  otlier  person  '* 
instead  of  '*  a  person." 

Stat.  1850,  271,  §43,  same  in  substance,  omitting  words  in  ilflics  ;  also 
reading  "  any  minor  or  otlier  person  "  instead  of  "  a  person." 

19  CaL  629. 

^  179*.  m  44,  379.)  Every  gnardian,  appointed  under  the 
preceding  seciiun,  has  the  same  powers  and  performs  the  same 
duties,  with  respect  to  the  estate  of  the  ward  found  within  this 
state,  and  with  respect  to  tlie  person  of  the  ward,  if  he  shall 
come  to  reside  therein,  as  are  prescribed  with  respect  to  any 
other  guardian  appointed  under  this  chapter.- 

Stat.  1850, 272,  §  44 

^  1795.  (§§  45,  380.)  Every  guardian  must  give  bond  to 
the  wai-d,  in  tiie  manner  and  with  the  like  conditions  as  herein- 
before provided  for  other  guardians,  except  that  the  provisions 
respecting  the  inventtf'y,  the  disposal  of  the  estate  and  effects, 
and  the  account  to  be  rendered  by  the  guardian,  must  be  con- 
fined to  such  estate  and  effects  as  come  to  his  hands  in  this  state. 

SUt  1850, 2/2,  §45- 

$  1796.  (§$  46,  381.)  The  guardianship  which  is  first  law- 
fiilly  granted,  of  any  person  residing  without  this  state,  extends 
to  all  the  estate  of  the  ward  within  the  same,  and  excludes  the 
jurisdiction  of  the  probate  court  of  every  other  county. 

Stat.  1850, 272,  §  46l 

^  1797w  ($$1,386.)  When  the  guardian  and  ward  are  both 
non-residents,  and  the  ward  is  entitled  to  property  in  this  state 
•which  may  be  removed  to  another  state  or  foreign  country  with- 
out conflict  with  any  restriction  or  limitation  therenpou,  or  im- 
pairing the  right  of  the  ward  thereto,  such  property  may  be  re- 
moved to  tlie  state  or  foreign  country  of  the  residence  of  the 
ward,  npon  the  application  of  the  guardian  to  the  probate  judge 
of  the  county  in  which  the-estlkte  of  the  ward,  or  the  principal 
part  thereof,  is  situated. 

Stat  1858, 59,  §1,  omitted  the  words,  "  or  foreign  country,"  wherever 
they  occur. 
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^  1798.  (^^  2,  387.)  The  application  mast  be  made  upon 
ten  days  notice  to  tbe  resident,  execator,  administrator  or  guard- 
ian, if  there  be  such,  and  upon  such  application  the  non-resident 
gnardiin  must  produce  and  fi!e  a  certificate  nnder  the  hand  of  tbe 
clerk  and  seal  of  the  court,  from  which  his  appointment  was 
derived,  slewing — 

1 .  A  trausi  1  ipt  of  the  record  of  his  appointment. 

2.  Thiit  he  has  euLered  upon  the  discharge  of  his  duties. 

3.  That  he  is  entitled,  by  the  laws  of  the  state,  to  his  appoint- 
ment to  tbe  possession  of  W^ie  estate  of  the  ward. 

Upon  such  itpplicatiox,  unless  good  cause  to  the  contrary  is 
shown,  the  pi'obt;te  judge  must  make  an  order  granting  to  such 
guardian  leave  to  take  and  remove  the  property  of  his  ward  to 
the  state  or  phice  of  his  residence,  which  is  authority  to  him  to 
sue  for  and  receive  tbe  same  in  his  own  name,  for  the  nse  and 
benefit  of  his  ward< 

Stat  1859,  A9,  §  2.  read :  "  The  guardian  must  prodace  a  transcript  from 
the  records  of  a  court  «>t  competent  jurisdiction,  certified  according  to  the 
laws  of  this  stale,  showing  that  h%  has  l)een  appointed  guardian  of  tbe 
ward,  in  the  state  in  which  he  and  the  ward  reside,  and  has  qualified  as 
such,  accurUhig  to  tlic  laws  thereof,  and  gave  bond  with  sun  ties  for  the 
pcrlonKuncc  of  his  trust:  and  must  also  give  thirty  days'  notice  to  the 
resident  executor,  administrator  or  guardian,  if  tlierc  be  such,  of  the  In- 
tended application;  tliereupon,  if  good  cauKe  be  not  sliown  to  the  con- 
trary, tlie  probate  judge  shall  make  an  order,  granting  such  guardian 
leave  to  remove  the  property  of  his  ward  to  the  st^to  or  place  of  his  resi- 
dence, which  shall  he  an  autliority  to  him  to  sue  for,  and  receive  the 
same,  in  his  own  name,  for  the  use  and  benefit  of  his  ward." 

$  1799.  (^  3,  388.)  Such  order  is  a  discharge  of  the  exec- 
utor, administrator,  local  guardian,  or  other  person  in  whose  pos- 
session the  property  may  be  at  the  time  the  order  iu  made,  on 
filing  with  the  prolate  court  the  receipt  therefor  of  the  foreign 
guardian  of  such-absent  ward^ 

Htat.l858.«9,S3. 


ARTICLE  VI. 

OEN£RAL  AKD  MISCELLANEOUS  PROTIStONS. 

SBCTioir  1830.    Examination  of  persons  suspected  of  defhtading 
wards  or  concealing  property. 
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1801.  ISemoral  and  resignation  of  goardian,  and  ninen- 

der  of  estate. 

1802.  Guardianship,  bow  terminated. 

1803.  New  bond,  when  required. 

1804.  Guardian's  bond  to  be  filed.    Action  on. 

1805.  Limitation  of  actions  on  guardian's  bond. 

*       1808.    Limitation  of  actions  for  the  recovery  of  property 
sold. 

1807.  More  than  one  guardian  of  a  person  may-be-.ap- 

pointed. 

1808.  Power  of  probate  judge  in  chambers. 

1809.  Provisions  of  section  ten  hundred  and  fiffcy-seTen 

apply  to  guardians. 

^  1800,  (}}  42,  377.)  Upon  complaint  made  to  him  by  any 
guardian,  ward,  ci*editor,  or  other  person  interested  in  the  estate, 
or  having  a  prospective  interest  therein  as  heir  or  otherwise, 
against  any  one  suspected  of  having  concealed,  embezzled  or 
conveyed  away  any  of  the  money,  goods  or  effects,  or  an  instru- 
ment in  writing,  belonging  to  the  ward  or  to  his  estate,  the  pro- 
bate judge  may  cite  such  suspected  person  to  appear  before  him, 
and  may  examine  and  proceed  with  him  on  such  charge  in  the 
manner  provided  in  ^is  title  with  respect  to  persons  suspected  of, 
and  charged  with,  concealing  or  embezzling  the  effects  of  a 
decedent. 

Stat.  1850, 272,  S  42,  same  in  substance. 

§  1801.  (^^  37,  372.)  When  a  ijfuardian,  appointed  either 
by  the  testator  or  the  probate  judge,  becomes  insane  or  otherwise 
incapable  of  discharging  his  trust,  or  unsuitable  therefor,  or  has 
wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days  to 
fender  an  acrountor  make  a  return,  the  probate  conrt  may,  upon 
suck  notice  to  the  guardian  as  the  emirt  may  require,  remove 
him  and  compel  him  to  surrender  ike  estate  of  the  ward  to  the 
person  found  to  be  lawfully  entitled  thereto.  Every  guardian 
may  resign,  when  it  appears  proper  to  allow  the  same  ;  and  upon 
the  resignation  or  removal  of  a  guardian,  as  herein  provided, 
the  probate  court  or  the  judge  thereof,  may  appoint  another  in 
the  place  of  the  gnardian  who  has  resigned  or  has  been  removed. 

Stat  186'y-70,  792,  §2,  read:  "evidently  unsuitable";  also,  "probate 
court  or  judge  thereof^' ;  also, "  deem  sufflclent,"  Instead  of, "  require  : 
also  inserted,  *'  upon  request  be  allowed,"  between  "  may  "  and  "  resign." 
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Stat  1850,  272,  §37,  read:  "evidently  unstiUable";  also,  "probate 
judge";  also  inserted,  "  upon  request,  be  allowed  to,"  between  ''may" 
and  "resign";  also,  "  to  tho  probate  judge,"  between  "appears"  and 
"proper";  also,  " and  upon  the  death  of  any  caardiaQ,"  between  "re- 
moval "and  "ofa";'al80,  "inliia  plucc,"  instead  of,  "IH  the  place  of 
the  guardian  who  has  resigned  or  hSM  been  ramovted." 

3SCal.442. 

$  isoa.  ($$  38,  373.)  The  marriage  of  a  minor  ward 
teriuinates  the  gaardiansbip  ;  and  the  guardian  of  an  insane  or 
other  pereoti  may  be  dischuged  by  the  probate  jadge  when  it 
appears  to  him,  on  the  application  of  the  wai'd  or  otherwise,  that 
the  gaardiansbip  is  no  lof%er  ndoeissary. 

Stat.  1856,  272,  §-38,  sttbsrtanttally  the  same. 

^  1803.  ($$  39,  374.)  The  probate,  jadge  may  require  a  new 
bond  lo  be  given  by  a  guardian  whenever  he  deems  it  necessary, 
and  may  discharge  the  existing  sureties  from  farther  liability, 
after  due  notice  given  as  he  may  direct,  when  it  shall  appear  that 
no  injury  can  resalt  therefrom  to  thdse  interested  in  the  estate. 

Stat  1850, 272,  §39. 

.  ^  1804:.  {§$  40,  375.)  Erery  bond  given  by  a  guardian 
must  be  filed  and  preserved  in  tbe  office  of  the  cleric  of  the 
probate  court  of  the  county  ;  and  in  case  of  a  breach  of  a  con- 
dition thereof,  may  be  prosecuted  for  the  use  and  benefit  of  the 
ward,  or  of  any  person  interested  in  the  estate. 

Stat.  1850,  272,  §  40,  inserted  "in  the  name  of  the  ward."  between 
"  prosecuted  "  and  "  for  the  use."    32  CaL  118. 

^  1805.  ($$  41,  376.)  No  action  can  be  maintained  against 
the  sureties  on  any  bond  given  by  a  gaardian,  unless  it  be  com. 
menced  within  three  years  from  the  discharge  or  removal  of  tbe 
guardian  ;  bat  if  at  tbe  time  of  such  discharge  the  person  entitled 
to  bring  such  action  is  under  any  legtd  disability  to  sue,  the 
action  may  be  commenced  afc^ny  time  within  three  years  after 
such  disability  is  removed. 

Stat.  1850. 272,  §  41. 

$  1806,  (^$  34,  369.)  No  action  for  the  recovery  of  any 
estate  sold  by  a  gaardian  can  be  maintained  by  tbe  ward,  or  by 
any  person  claiming  under  him,  unless  it  is  commenced  within 
three  years  next  after  the  termination  of  the  guardianship,  or 
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^ben  a  legal  diaabilitj  to  sue  exists  bj  reason  of  minority  er 
otherwise,  at  the  time  when  the  cause  of  action  accrues,  within 
three  years  next  after  the  removal  tliereof. 
Stat.  1850, 271,  S  34,  same  in  substance. 

$  1807.  m  48,  383.)  The  court  in  its  discretion,  when- 
ever necessary,  may  appoint  more  than  dne  guardian  of  any 
person  subject  to  guardianship,  who  must  give  bond  and  be 
governed  and  liable  in  all  respects  as  a  sole  guardiac 

Stat  1850, 273,  S  48,  same  in  substance. 

^  1808.  The  power  conferred  upon  the  probate  judge  in  re- 
lation to  guardians  and  wards  may  be  exercised  by  him  at  cham- 
bers, or  as  the  act  of  the  probate  court,  when  holding  such 
court ;  and  any  order  appointing  a  guardian  most  be  entered  as 
and  become  a  decree  of  the  court.  The  provisions  of  this  title 
relative  to  the  estates  of  decedents,  so  far  as  they  relate  to  the 
practice  in  the  probate  or  the  district  courts,  applies  to  proceed- 
ings under  this  chapter. 

Stat.  1861. 607,  §  16,  same  in  substance,  adding  the  words,  "  wliere  they 
do  not  conflict  with  any  of  the  prorisions  of  tilis  act" 

38  Cal.  441. 

^  1809.  The  -provisions  of  section  ten  hundred  and  fifty- 
seven  are  hereby  declared  to  apply  to  guardians  appointed  by 
the  court,  and  to  the  bonds  taken  or  to  be  taken  from  sooh 
guardians,  and  to  the  sureties  on  sncli  bonds. 
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TITLE   XII. 

OP  SOLE  TRADEB8. 

SsoTxoK  1811.  Who  may  become  sole  traders. 

1812.  Notice,  how  given  and  what  to  contain. 

1813.  Petition,  what  to  contain  and  when  filed. 

1814.  May  hare  five  hundred  dollars  of  oommunitj  or. 

husband's  property. 

1815.  Who  may  oppose  it,  and  how. 
1S16.    Trial  or  hearing. 

1817.  Decree,  what  it  must  be. 

1818.  Oath,  copy  of  order  to  be  recorded. 

1819.  Bights  and  liabilities  of  sole  traders. 

1820.  Sole  trader  must  maintain  her  children. 

1821.  Httsband  of  sole  trader  not  liable  for  debts 

^  1811.  A  married  woman  may  become  a  sole  trader  by  the 
jadgment  of  the  county  court  of  the  county  in  which  she  has  re- 
sided for  six  months  next  preceding  the  application. 

Stat.  1852,  101.  S  I,  read:  '* Married  women  shall  have  the  right  to 
carry  on  and  transact  business  under  their  own  name,  and  on  their  own 
account,  by  complying  with  the  regulations  presczibed  in  this  act.** 

39  Cal.  287. 

^  1819.  A  person  intending  to  make  application  to  become 
a  sole  trader  must  publish  notice  of  such  intention  in  a  news- 
paper published  in  the  county,  or  if  none,  then  in  a  newspaper 
published  in  an  adjoining  county,  for  four  successive  weelcs. 
The  notice  must  specify  the  term  and  the  day  upon  which  appli- 
cation will  be  made,  the  nature  and  place  of  the  business  pro 
posed  to  bo  conducted  by  her,  and  the  name  of  her  husband. 

Stat  1862,  108,  §  1,  read:  '*Any  married  woman,  resldlnff  within  this 
state,  desirous  to  avail  herself  of  the  benefit  of  this  act,  Hliail  give  notice* 
thereof,  by  advertising  in  some  public  newspaper  of  geiioml  cvi-cuiatiun 
in  the  county  in  wliich  she  resides,  for  four  successive  w  eeks :  provided^ 
if  any  newspaper  be  published  in  said  county,  said  publication  aiiail  l.c 
made  in  the  paper  so  published  in  said  county.  Such  noiice  shaii  s<*i 
forth  that  it  is  her  intention  to  make  application  to  tlic  d^trict  court  i>i 
said  county,  on  the  day  therein  named,  for  an  order  of  siiid  court,  jxm- 
mitting  hc'r  to  carry  on  business  in  her  own  name  and  on  lior  own  ac- 
count, and  it  Bliaii  specifically  set  forth  tlic  nature  of  the  bu^incsH  lo  he 
carried  on.  On  tlic  day  named  in  the  notice,  or  at  such  further  tinio  u& 
tlic  court  ma3'  appoint,  on  tiling  proof  of  publication,  Ihc  court  hlinit  ino- 
cecd  to  examine  the  applicaiiou,  on  oath,  as  to  the  reasons  which  incluvc 
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ber  to  make  the  aoplicatlon ;  and  if  it  appear  to  the  court  that  a  proper 

case  exists,  it  shall  make  an  order,  which  shall  be  entered  on  the  minutes, 
that  the  applicant  be  authorized  and  empowered  to  caiTy  on,  in  her  own 
name,  and  on  her  own  account,  the  business,  trade  profession  or  art 
named  in  the  notice;  but  the  insolvency  of  the  husband,  apart  from 
other  causes  tending  to  prevent  his  supporting  his  family,  shall  not  be 
deemed  to  be  sufficient  cause  for  granting  this  application.*  Any  creditor 
of  the  husbani  may  opnose  such  application,  and  may  show  that  it  is 
made  for  th*^  purpose  or  defrauding  such  creditor,  and  preventing  him 
from  collecting  his  debt,  or  will  occasion  such  result,  and  if  it  shall  so 
appear  to  the  court,  the  application  shall  be  denied.  On  the  hearing, 
witnesses  may  ba  examined  on  behalf  of  cither  party.  Before  making 
the  order,  the  court  or  judge  shall  administer  to  the  applicant  the  fol- 
lowing oath:  'I,  A.  B.,  do,  in  presence  of  Almighty  God,  truly  and 
■solemnly  swear,  that  this  application  Is  made  in  good  faith,  for  the  ptir- 

fioseofenabling  me  to  support  myself  and  my  children  (if  the  applicant 
ave  minor  children,)  and  not  with  any  view  to  defraud,  delay  or  hinder, 
any  creditor  or  creditors  of  my  husband;  and  that  of  the  monevs  so  to  be 
used,  in  said  business,  not  more  than  five  hundred  dollars  has  come, 
cither  directly  or  indirectly  from  my  husband,  so  help  me  Ood.'  A  certi- 
fied copy  of  Slid  order,  with  the  oath  indorsed  thereon,  shall  be  recorded 
in  the  office  of  the  recorder  of  the  couaty  where  the  business  is  to  be 
carried  on,  in  a  book  to  be  kept  for  such  purpose." 

22Cal.283;  23Cal.388. 

^  1813.  Ten  days  prior  to  the  day  named  in  the  notice,  the 
applicant  mnst  file  a  verified  petition  setting  forth-- 

1.  That  the  application  is  made  in  good  faith,  to  enable  the 
applicant  to  support  herself,  or  herself  and  others  dependent  upon 
her,  giving  their  names  and  relation. 

2.  The  fact  of  insufficient  support  from  her  husband,  and  the 
causes  thereof,  if  known. 

3.  Any  other  grounds  of  application  'which  are  good  causes 
for  a  divorce,  with  the  reason  why  a  divorce  is  not  sought ;  and, 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and 
the  capital  to  be  invested  therein,  if  any,  and  the  sources  from 
which  it  is  derived. 

Vide  §  1812  and  note.' 

^  1814t.  The  applicant  may  invest  in  the  bnsihess  proposed 
to  be  conducted,  a  sum  derived  from  the  community  property  or 
of  the  separate  property  of  the  hasbaod,  not  exceeding  five 
himdred  dollars. 

Vide  §  1812  and  note. 

^  1815.  Any  creditor-of  the  husband  may  oppose  the  appli- 
cation, by  filing  in  the  court  (prior  to  the  day  named  in  the 
notice)  a  written  opposition  verified,  containing  either— 
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1.  A  specific  denial  of  the  truth  of  any  material  allegation  of 
the  petition  ;  or  setting  forth, 

2.  Tliat  the  application  is  made  for  the  purpose  of  defraading 
the  opponent ;  or, 

3.  That  the  application  is  made  to  prevent,  or  will  pz^venl 
him  from  collecting  his  debt. 

Vide  §  1812  and  note. 

^  1816.  On  the  day  named  in  the  notice,  or  on  sach  other 
day  to  which  the  hearing  may  be  postponed  by  the  coart,  the 
applicatit  must  make  proof  of  pablication  of  the  notice  herein- 
before required,  and  the  issues  of  fact  joined,  if  any,  mast  be 
tried  as  in  other  cases  ;  if  no  issues  are  joined,  the  court  most 
hear  the  proofs  of  the  applicant  and  find  the  facts  in  accordance 
therewith. 

Vide  §  1812  and  note. 

^  1817.  If  the  facts  found  sustain  the  petition,  the  conrt 
must  render  judgment  authorizing  the  applicant  to  carry  on  in 
her  own  name  nnd  on  her  own  account,  the  business  specified  in 
the  notice  and  petition. 

Vide  S  1812  and  note. 

^  1818.  The  sole  trader  must  make  and  file  with  the  clerk 
of  the  court  an  affidavit,  in  the  following  form : 

I,  A.  B.,  do  in  the  presence  of  Almighty  God,  solemnly  swear 
that  this  application  was  made  in  good  faith,  for  the  purpose  of 
enabling  me  to  support  myself,  (and  any  dependent,  such  as  hus- 
band, parent,  sister,  child  or  the  like,  naming  them,  if  any)  and 
not  with  any  view  to  defraud,  delay  or  hinder  any  creditor  or 
creditors  of  my  husband ;  and  that  of  the  moneys  so  to  be  used 
by  me  in  business,  not  more  than  five  hundred  dollars  has  come 
either  directly  or  indirectly  from  my  husband.    So  help  me  God. 

A  certified  copy  of  the  decree,  with  this  oath  endorsed  thereon 
must  be  recorded  in  the  office  of  the  recorder  of  the  county 
where  the  business  is  to  be  carried  on,  in  a  book  to  be  kept  for 
such  purpose. 

Vide  §  1812  and  note. 
T  Cal.  455. 


J 


;  $1819.     When  the  jadgment  is  made  and  entered,  and  a 

lopy  thereof,  with  the  affidavit  provided  for  in  section  1818, 

lijjM^hily  recorded,  the  person  therein  named  is  entitled  to  carry 

m  the  busines'i  specified,  in  her  owa  name,  and  the  property, 

^jg^^venues,  money  and  credits  so  by  her  invested,  and  the 

profits  thereof,  belong  exclusively  to  her,  and  are  not  liable 

-jjj  g/or  any  debts  of  her  husband,  and  she,  thereafter,  has  all  the 

privileges  of,  and  is  liable  to  all  legal  processes  provided  for 

debtors  and  creditors,  and  may  sue  and  be  sued  alone  without 

being  joined  with  her  husband,  '^provided,  however,  that  she 

^if shall  not  be  at  liberty  to  carry  on  said  business  in  any  other 

.^■county  than  that  named  in  the  notice  provided  for  in  $  1812, 

^;^tiutLl  she  has  recorded  in  such  other  county  a  copy  of  said 

f  jg.  judgment  and  affidavit.'*    [Took  effect  March  16, 1876.] 


Kff0 


^  1890.     A  married  woman  who  is  adjudged  a  sole  trader  is 
rceponsible  and  liable  for  the  maintenauce  of  hermiMor  children. 
Stat,  of  1852,  p.  101,  $  4,  was  same  In  substanee. 

^::  $  1821.     The  liusband  of  a  sole  trader  is  not  liable  for  any 

^1  debts  contracted  by  her  in  the  coarse  of  her  sole  trader's  basiness, . 

unless  contracted  upon  his  written  consent. 

Stat,  of  1852,  p.  101,  S  6,  was  subsuntially  the  same,  adding  the  words, 
"nor  shall  his  separate  property  be  taken  on  bxecutlou  tur  any  debts- 
contracted  by  her." 


TITLE    XIII. 

OF  PROCEEDINGS  IN  INSOLVENCY. 

Sbctioit  1822.    Statates  in  relation  to,  cootinned  in  forop. 

^  isa^     Nothing  in  this  code  aifects  any  of  the  provisions  of 
*^  an  act  for  the  relief  of  insolvent  debtors  and  proiection  of 
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creditors,"  approved  May  4tb,  1852,  or  of  the  acta  amendatory 
thereof,  approved  reepectively  March  12tlj,  1858,  April27th,  1860, 
and  April  27ib,  1863,  but  aach  acts  are  recognized  as  contiuaing  in 
force  notwithataDding  the  provisions  of  this  code. 


I>j^JRT   IV. 


OF  ETIDEKCE. 


Generax  Definittons.    ^  18;S3-1839. 

Title       I.    Of  General  Principles.    $$  1844-.18T0. 

Title      II.    Kinds  and  Degrees  of  Evidence.    $$  1875^ 

1978. 
Title    III.    Production- of  Evidence.    $$  1981-J8054* 
Title     IV.    Effect  of  Evidence.    $  a06l. 
Title      V.    Rights  and  Dutiesof  Witnesses.-  $$  8064^ 

S070. 
Title    VI.    Evidence  in  Particular  Casbs^akd  General 

Provisions.    $$  a074-ai08. 
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OF   EVIDENCE. 

GENERAL    DEFINITIONS    AND    DIVIS- 
IONS. 

Section  1828.  Definition  of  evidence. 

1824.  Dcfiuition  of  proof. 

1825.  Definition  of  law  of  evidenoe.  ^ 

1826.  Tbe  degree  of  certainty  required  to  establish  ikots. 

1827.  Four  kinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  specified. 

1829.  Original  evidence  defined. 

1830.  Secondary  evidence  defined. 

1831.  Direct  evidence  defined. 

1832.  Indirect  evidence  defined. 

1833.  Primary  evidence  defined. 

1834.  Partial  evidence  defined. 

1835.  Satisfactory  avidenoe  defined. 

1836.  Indispensable  evidence  defined. 
1887.  Conclusive  evidence  defined. 

1838.  Cumulative  evidence  defined. 

1839.  Corroborative  evidence  defined. 

^  18A3.  Judicial  evidence  is  tbe  meant.  lanctiODed  l^  law, 
of  ascertaining  in  a  judicial  proceeding  tbe  truth  rMpecting  a 
qneition  of  fact. 

K.  T.  C.  G.  F.  S  lOO;  Or.  C.  C.  P.  S  6H. 

$  1894^     Proof  is  tbe  effect  of  evidence,  the  eftablishmnift  of 

a  fact  by  evidence. 

N.  T.  C.  C.  P.  S  1660;  Or.  C.  C.  P.  i  6U. 
SlCal.201. 

^  18$25.  Tbe  law  of  evidence,  which  is  tbe  subject  of  this 
part  of  tbe  code,  is  a  collection  of  general  rules  established  by 
law — 
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1.  For  declaring  what  is  to  be  taken  as  trae  withoat  proof. 

2.  For  declaring  the  preenropiious  of  law,  both  those  which 
ajre  diepntable  and  those  which  are  conclusive  ;  and, 

3.  For  the  production  of  legal  evidence. 

4.  For  the  exclusion  of  whatever  is  not  legal. 

5.  For  determining,  in  certain  cases,  the  value  and  effect  of 
evidence. 

17.  T.  C.  C.  P.  S  1661 ;  Or.  C.  C.  P.  §  6S6. 

^  18^6.  The  law  does  not  require  demonstration  ;  that  is, 
Buch  a  degree  of  proof  as,  excluding  possibility  of  error,  pro- 
duces absolute  certainty ,  because  such  proof  is  rarely  possible. 
Moral  certainty  only  is  required,  or  that  degree  of  proof  which 
produces  conviction  in  an  unprejudiced  mind. 

N.  Y.  C.  C.  P.  S  1662 ;  Or.  C.  C.  P.  S  691. 

^  18^7.     There  are  four  kinds  of  evidence : 

1.  The  knowledge  of  the  court 

2.  The  testimony  of  witnesses. 

3.  Writings. 

4.  Other  material  objects  presented  to  the  senses. 

1^.  T.  C.  C.  P.  S  166J;  Or.  C.  C.  P.  S  658 

^  1898.    There  are  several  degrees  of  evidence  t 

1.  Original  and  secondary. 

2.  Direct  and  indirect. 

3.  Pri mary ,  partia I ,  satisfactory,  indispensable  and  oonclnsive. 
N.  Y.  C.  C.  P.  S  1664:  Or.  C.  C.  P.  S  650. 

^  18$29.     Original  evidence  is  an  original  "writing  or  material 
object  introduced  in  evidence. 
X.  Y.  C.  C.  P.  S  1665;  Or.  C.  C.  P.  S  660. 

^  1830.     Secondary  evidence  is  a  copy  of  such  original  writ- 
ing or  object,  or  oral  evidence  thereof. 
N.  Y.  C.  C.  P.  U668;  Or.  C.  C.  P.  S  661. 

^  1831.  Direct  evidence  is  that  which  proves  the  fact  in 
dispute  directly,  without  an  inference  or  presumption,  and 
which  in  itself,  if  true,  conclusively  establishes  that  fact.    For 
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example :  if  the  fact  in  di  spate  be  an  agreement,  the  evidence  of 
a  witness  who  was  present  and  witnessed  the  making  of  it,  is 
direct. 
ST.  Y.  C.  C.  P.  §  1667;  Or.  C.  C.  P.  §  662. 

^  1832.  Indirect  evidence  is  that  which  tends  to  establish 
the  fact  in  dispute  by  proving  another,  and  which,  though  trne, 
does  not  of  itself  conclasively  establish  that  fict,  but  which 
affords  an  inference  or  presumption  of  its  exibtence.  For  ex- 
ample :  a  witness  proves  an  admission  of  the  party  to  the  fact  in 
dispute.  This  proves  a  fact,  from  which  the  fact  in  dispute  is 
inferred. 

N.  Y.  C.  C.  P.  S  1668;  Or.  C.  C.  P.  8  663. 

^  1833.  Primary  evidence  is  that  which  suffices  for  the  proof 
of  a  particular  fact,  until  contradicted  and  overcome  by  other 
evidence.  For  example :  the  certificate  of  a  recording  officer  is 
primary  evidence  of  a  record,  but  it  may  afterwards  be  rejected 
upon  proof  that  there  is  no  such  record. 
N.  Y.  C.  C.  P.  S  1669;  Or.  C.  C.  P.  8  664. 

^  1834b.  Partial  evidence  is  that  which  goes  to  establish  a 
detached  fact,  in  a  series  tending  to  the  iuct  in  dispute.  It  may 
be  received,  subject  to  be  rejected  as  incompetent,  unless  con- 
nected with  the  fact  in  dispute,  by  proof  of  other  facts.  For  ex- 
ample :  on  an  issue  to  title  of  real  property,  evidence  of  the  con- 
tinued possession  of  a  remote  occupant  is  partial,  for  it  is  of  a 
detached  fact,  which  may  or  may  not  be  afterwards  connected 
with  t]}e  fact  in  dispute. 

N.  Y.  C.  C.  P.  S  1670;  Or.  C.  C.  P.  S  665. 

^  1835.  That  evidence  is  deemed  satisfactory  which  ordina- 
rily produces  moral  certainty  or  conviction  in  an  unprejudiced 
mind.  Such  evidence  alone  will  justify  a  verdict.  Evidence 
less  than  this  is  denominated  slight  evidence. 

N.  Y.  C.  C.  P.  §  1671 ;  Or.  C.  C.  P.  5  666. 

$  1836.     Indispensable  evidence  is  that  'withoat  which  a 
particular  fact  cannot  be  proved. 
N.  Y.  C.  C.  P.  §  1672;  Or.  C.  C.  P.  S  667. 
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j,^  1837.  Conclnsiyeor  unanswerable  evidence  is  that  which 
the  law  does  not  permit  to  be  contradicted.  For  example :  the 
record  of  a  coart  of  competent  jarisdiction  cannot  be- contradicted 
bj  the  parties  to  it. 

N.  Y.  C.  C.  P.  S  1«73;  Or.  C.  C.  P.  S  668. 

$  1838.    Camnlative  evidence -issadditional  evidence  of  the 
same  character  to  the  same  point. 
N.  Y.  C.  C.  P. « 1674;  Or.  0.  C.  P.  § 669l 

^  1839.    Corroborative  evidence  is  additional  evidence  of  a 
different  character,  to  the  same  point. 
N.  Y.  C.  C.  P.  §  1615;  Or.  C.  C.  P.  %  910^ 
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TITLE  I. 

OF  THE  GENERAL  PRINCIPLES  OF  EVIDENCE. 

Section  1841.  One  witness  sufficient  to  prore  a  fMt 

1845.  Testimony  confined  to  personal  knowledge. 

1846.  Testimony  to  be  in  presence  of  persons  afteeted. 

1847.  Witness  presumed  to  speak  the  truth. 
1348.  One  person  not  afiboted  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  evidence. 

1850.  Deelarations  which  are  a  part  of  the  transaction. 

1851.  Evidence  relating  to  third  person. 

1852     Declaratico  of  decedent  evidence  of  pedigree. 

1853.  Declaration  of  decedent  evidence  against  his  snc- 

cessor  in  interest. 

1854.  When  part  of  a  transaation  proved,  the  whole  is 

admissible. 

1855.  Contents  of  writing,  how  proved. 

1856.  An  agreement  reduced  to  writing  deemed  the  whole. 

1857.  Construction  of  language  relates  to  place  whore 

used. 

1858.  Construction  of  statutes  and  instruments,  general 

rule. 

1859.  The  intention  of  the  legislature  or  parties. 
186U.    The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  acceptation. 

1862.  Written  words  control  those  printed  in  a  blank 

form. 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed  as  understood  by 

parties. 

1866.  Construction  in  fkvor  of  natural  right  prefert«d. 

1867.  Material  allegation  only  to  be  proved. 

1868.  Evidence  confined  to  material  allegation. 

1869.  Affirmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trial. 

^  1^4:4.  The  direct  evidence  of  one  witness  who  is  entitled 
to  fall  credit  is  sufficient  for  proof  of  any  fact,  except  peijurj 
aud  treason. 

N.  Y.  C.  C.  P.  S  1677;  Or.  C.  C.  P.  S  671. 
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^  1845.  A  witnees  can  testify  of  those  facts  only  which  he 
knows  of  his  own  knowledge  ;  that  is,  which  are  derived  from 
his  own  perceptions,  except  in  those  few  express  cases  in  which 
his  opinions  or  inferences,  or  the  declarations : of  others  are  ad- 
misBible. 

N.  Y.  C.  C.  P.  S  1678;  Or.  C.  C.  P.  $  672. 

$  1840.  A  witness  can  be  heard  only  upon  oath  or  affirmation, 
and  npon  a  trial  he  can  be  beard  only  in  the  presence  and  enbject 
to  the  examination  of  all  the  parties,  if  they  choose  to  attend  and 
examine. 

N.  Y.  C.  C.  P.  S  1679. 

^  184T.  A  witness  is  presumed  to  speak  the  truth.  This 
presumption,  however,  may  be  repelled  by  the  manner  in  which 
be  testifies,  by  the  character  of  his  testimony,  or  by  evidence 
affecting  his  character  for  trnth,  honesty  or  integrity,  or  his  mo- 
tives, or  by  contradictory  evidence  ;  and  the  jury  are  the  ex- 
elusive  judges  of  his  credibility. 

N.  Y.  C.  C.  P.  §  1680;  Or.  C.  C.  P.  S  67*. 

Vide  §§  1879-2051. 

Stat  I867-H,  193-4,  §  I,  read :  "  In  any  civil  or  criminal  action  or  proceed- 
ing, a  witness  maybe  discredited  or  Impeached,  and  for  such  parpose, 
bis  general  cliaracter  for  truth,  honesty  and  integrity  may  be  inquired 
into." 

Vide  a  2051. 2092. 

$  1848.  The  rights  of  the  party  cannot  be  prejudiced  by  the 
declaration,  act  or  omission  of  another,  except  by  virtue  of  a 
particular  I'elation  between  them ;  therefore,  proceedings  against 
one  cannot  affect  another. 

N.  Y.  C.  C.  P.  §  1681 ;  Or.  C.  C.  P.  S  674. 

2  Cal.  145;  9  Cai.  /51 ;  2S  CaL  101 ;  40  Cal.  996. 

^  1849.  Where,  bowerer,  one  derives  title  to  real  property 
from  another,  the  declaration,  act  or  omission  of  the  latter, 
while  holding  the  title,  in  relation  to  the  property,  is  evidence 
against  the  former. 

N.  Y.  C.  C.  P.  S  1632;  Or.  C.  C.  P.  $  675. 

5  Cal.  84;  8  Cal.  109,  325;  15  Cal.  50;  23  Cal.  331;  36  Cal.  205;  38  Cal. 
51,279;  40  Cai.  474. 
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^  1850.  Where,  aim),  the  declaration,  act  or  omission  forms 
part  of  a  tninsaction,  which  is  itself  the  fact  in  dispute,  or  eyi' 
deuce  of  that  fact,  such  declaration,  act  or  omission  is  eyidence, 
as  part  of  the  transaction. 

N.  Y.  C.  C.  P.  §  1633;  Or.  C.  C.  P.  S  676. 
27  Cal.  572;  29  Cal.  637;  35  Cal.  49,274,  373. 

^  1851.  And  where  the  question  in  dispute  between  the 
parties  is  the  obligation  or  duty  of  a  third  person,  whatever 
would  be  evideuce  for  or  against  snch  person  is  piimary  evi- 
deuce  between  the  parties. 

N.  T.  C.  C.  P.  g  1684;  Or.  C.  C.  P.  g 67T. 

^  1859.  The  declaration,  act  or  omission  of  a  member  of  a 
family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is  also  ad- 
missible as  evidence  of  common  repntation,  in  cases  where,  on 
%nestious  of  pedigree,  such  reputation  is  admiisibie. 

N.  Y.  C.  C.  P.  S  1686;  Or.  C.  C.  P.  S  678. 

^  1853.  The  declaration,  act  or  omission  of  a  decedent,  bav- 
ing  sufficient  knowledge  of  the  subject,  against  his  pecuniary 
interest,  is  also  admissible  as  evidence  to  that  extent  against  his 
successor  in  interest 

N.  Y.  C.  C.  P.  g  1686;  Or.  C.  C.  P.  S  919, 

$  1854.  When  part  of  an  act,  declaration,  conversation  or 
writing  is  given  in  evidence  by  one  party,  the  whole  on  the 
same  subject  may  be  inquired  into  by  the  other ;  when  a  letter  is 
read,  the  answer  may  be  given  ;  and  when  a  detached  act, 
declaration,  conversation  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  conversation  or  writing,  which  is  neces- 
sary to  make  it  understood,  may  also  be  given  in  evidence. 

N.  Y.  C.  C.  P.  §  1687;  Or.  C.  C.  P.  g  680. 
9  Cal.  529;  29  Cal.  637;  38  Cal.  279. 

^  1855.  ($  447.)  There  can  be  no  evidence  of  the  contents 
of  a  writing,  other  than  the  writing  itself,  except  in  the  following 
cases : 

1.  When  the  original  has  been  lost  or  destroyed  ;  in  which 
case  proof  of  the  loss  or  destruction  must  first  be  made. 
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2.  When  the  original  is  in  the  posBeBsion  of  the  party  against 
whom  the  evidence  is  offetedj  and  he  fails  to  produce  it  afiei 
reasonable  notice. 

3.  When  the  original  is  a  record  or  other  docnment  in  the 
custody  of  a  public  officer. 

4.  When  the  original  has  been  recorded,  and  a  certified  copy 
of  the  record  is  made  evidence  hy  tkU  code  or  by  statute. 

5.  When  the  original  consists  of  numerous  accounts  or  other 
documents,  which  cannot  be  examined  in  the  court  without 
great  loss  of  time,  and  the  evidence  sought  from  them  is  ouly  th« 
general  result  of  the  whole. 

In  the  caxcs  mentioned  in  st^divisions  tkree  and  four,  a  copy 
of  the  original  must  be  produced ;  in  those  mentioned  in  sub- 
divisions one  and  two,  either  a  copy  or  oral  evidence  of  tht 
contents. 

See  N.  T.  C.  C.  P.  S 1688  ;  and  Or.  C.  C.  P.  S  681. 

Subdivision  1.-5  Cal.  467;  6  Cal  460;  9  Cal.  430;  10  Cal.  126;  12  Cal.  11. 
104;  15  Cal.  63, 18.3;  17  Cal.  569;  18  Cal.  165;  19  Cal.  640;  22  Cal.  51;  34 
Cal.3e0.     Fide  g  1937. 

Subdivision  2.-9  Cal.  593 ;  12  Cal.  403;  15  Cal.  63.    Vide  %  1000. 

Subdivision  3.-7  Cal.  288. 

Subdivigion4.— 3C41.  427;  6  Cal.  488. 579;  12  Cal.  306;  13  Cal.638;  2S 
Cal.  129;  27  Cal.  50. 238;  38  Cal.  216, 442. 

^  1856.  When  the  terms  of  an  agreement  have  been  re- 
dnced  to  writing  by  the  parties,  it  is  to  be  considered  as  contain' 
ing  all  those  terms,  and  therefore  there  can  be  between  the 
parties  and  their  representatives,  or  successors  in  interest,  no 
evidence  of  the  terms  of  the  agreement  other  than  the  contents 
of  the  writing,  except  in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  io 
issue  by  the  pleadings. 

2.  Where  the  validity  of  the  agreement  is  the  fict  in  dispute. 
But  this  section  does  not  exclude  other  evidence  of  tiie  circutu- 
stances  under  which  the  agreement  was  made  or  to  which  it 
relates,  as  defined  in  section  eighteen  hundred  aiid  sixty,  or  tc 
explain  an  extrinsic  ambiguity,  or  to  establish  illegality  or  frund. 
The  term  agreement  includes  deeds  and  wills,  as  well  as  con 
tracts  between  parties. 

N.  Y.  C.  C.  P.  &1689;  Or.  C.  G.  P.  S682. 
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2  Cal.  37:  4  Cal.  855;  7  Cal.  %2;  12  Cal.  168;  13  Cal.  116;  15  Cal.  44;  19 
Cal.  354;  24  Cal.  411 ;   35  Cal.  336;  39  Cal.  16». 

Mortaagc.  Pierce  v.  RoMnson.  13  Cal.  116:  15  Cal.  237 ;  20  Cal.  126;  24 
Cal.  365;  27  Cal.  603;  29  Cal.  18;  36  Cal. 28;  37  Cal.  452. 

New  Contract,  1 6  Cal.  138. 

Consideration.     Vide  §  1962,  2. 

Subdivision  1.-21  Cal.  122;  23  Cal.  121,249;  29  Cal.  150. 

$1857.  The  language  of  a  writing  is  to  be  interpreted  accord- 
ing to  the  meaning  it  bears  in  the  place  of  its  execution,  unleas 
the  parties  have  reference  to  a  different  place. 

N.  Y.  C.  C.P.SlGflO;    Or.  C.  C.  P.  S  688. 

$  1858.  In  the  constrnction  of  a  statnte  or  instrument,  tbe 
office  of  the  judge  is  simply  to  ascertain  and  declare  vrhat  is  in 
terms  or  in  substance  contained  therein,  not  to  insert  what  haa 
been  omitted,  or  to  omit  what  has  been  inserted  ;  and  where 
there  are  several  provisions  or  particulars,  such  a  constrnctiou  is, 
if  possible,  to  be  adopted  as  will  give  effect  to  all. 

N.  Y.  C.  C.  P.  §  1611;  Or.  C.  C.  P.  §  684. 

1  Cal.  162,  200;  5  Cal.  169;  6  Cal.  47;  22  Cal.  11;  24  Cal.  518;  26  Cal.  135; 
28  Cal.  14i :  31  Cal.  240,  412 ;  32  Cal.  499 ;  34  Cal.  183. 

$  1859.  In  the  construction  of  a  statute,  the  intention  of  tbe 
legislature,  and  in  the  construction  of  the  iustru:iient,  the  in- 
tentipn  of  the  parties  is  to  be  pursued  if  possible  ;  and  when  a 
general  and  particular  provisiou  are  inconsistent,  the  latter  is 
paramount  to  the  former.  So  a  particular  intent  will  control  a 
general  one,  that  is  inconsistent  with  it. 

N.  Y.  C.  C.  P.  6  1692;   Or.  C.  C.  P.  §685. 

10  Cal.  589;  11  Cal.  329;  15  Cal.  294;  22  Cal.  11;  30  Cal.  325;  32  Cal.  376: 
34  Cal.  33i ;  36  Cal.  75, 595 ;  38  Cal.  572. 

$  I860.  For  the  proper  construction  of  an  instrument,  tbe 
circumstances  under  which  it  was  made,  including  the  situation 
of  the  subject  of  the  instrument  and  of  the  parties  to  it,  may 
also  be  shown,  so  that  the  judge  be  placed  in  tbe  position  of 
those  whose  language  he  is  to  interpret. 

N.  Y.  C.  C.  P.  «  1693:   Or.  C.  C.  P.  §  696. 

10  Cai.  P5.  .5S9;  11  Cal.  194;  li  Cal.  148;  13  Cal.  116;  15  Cal.  21 ;  18  Cal. 
137 :  '^2  Oal.  150.  4%;  i3  C»i.  3'»:  25  Cal.  440;  29  Cal.  299;  32Cal.  11 ;  33  Cai. 
20i;  3»  Cal.  334,  6^4;  3G  Cal.  606;  38  Cal.  482. 

Description  of  real  property.  Vide  §  2077. 
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^  1861.  The  terms  of  a  writing  are  presamed  to  have  been 
used  in  their  primary  and  general  acceptation,  but  evidence  is 
nevertheless  admissible  that  they  have  a  local,  technical  or  other- 
wise peculiar  signification,  and  were  so  used  and  understood  in 
the  particular  instance,  in  which  case  tire  agreement  must  be  con- 
strued accordingly. 

N.  Y.  C.  C.  P.  8 1(»4;  Or.  C.  C.  P.  S 687. 
34Cal.624. 

^  1869.  When  an  instrument  consists  partly  of  written  words 
ftnd  partly  of  a  printed  form,  and  the  two  are  inconsistent,  the 
former  controls  the  latter. 

N.  T.  C.  C.  P.  8  169S;  Or.  C.  C. P.  S 688. 

^  1863.  When  the  characters  in  which  an  instrument  is 
written  are  ditficult  to  be  deciphered,  or  the  langnage  of  the  in- 
Btniment  is  not  understood  by  the  court,  the  evidence  of  persons 
skilled  in  deciphering  the  characters  or  who  understand  the  lan- 
guage, is  admissible  to  declare  the  characters  or  the  meaning  of 
(he  language. 

K.  y.  G.  0.  p. » 1696;  Or.  C.  C.  P.  S  689. 

^  1864.  When  the  terms  of  an  agreement  have  been  in- 
tended in  a  different  sense  by  the  ditferent  parties  to  it,  that  sense 
is  to  prevaii  against  either  party  in  which  he  supposed  the  other 
•  understood  it,  and  when  different  constructions  of  a  provision  are 
otherwise  equally  proper,  that  is  to  be  taken  which  is  most  favor- 
able to  the  party  in  whose  favor  the  provision  was  made. 

N.  T.  C.  C.  P.  »  1697 ;  Or.  C.  C.  P.  8  690. 

^  1865.  A  written  notice,  as  well  as  every  other  writing,  is 
to  be  constructed  according  to  the  ordinary  acceptation  of  iti; 
terms.  Thus,  a  notice  to  the  drawers  or  indorsers  of  a  bill  of  ex- 
change or  promissory  note,  that  it  has  been  protested  for  want 
of  acoeptance  or  payment,  must  be  held  to  import  that  the  same 
has  beea  duly  presented  for  acceptance  or  payment  and  the 
eame  refused,  and  that  the  holder  looks  for  payment  to  the  person 
to  whom  the  notice  is  given. 

N.  T.  C.  C.  P.  »  1698 ;  Or.  C.  C.  P.  §  €91. 
4  Cal.  213;  8  Cal.  626;  14  Cal.  160;  24  Cal.  37». 


A 
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^  1860.  When  a  Btatate  or  inBtrument  is  eqoally  easoeptible 
of  two  iuterprelatioDs,  one  in  favor  of  nataral  right  and  the  other 
agaiust  it,  the  former  is  to  be  adopted. 

N.  Y.  C.  C.  P.  %  1699;  Or.  C.  C.  P.  g  692. 

$  1867.    None  but  a  material  allegation  need  be  proved. 

N.  Y.  C.  C.  P.  §  1701;  Or.  C.  0.  P.  S  699. 
Vide  §  471. 

$  186S.  Evidence  maut  correspond  with  the  enbatance  of  the 
material  allegations  and  be  relevant  to  the  question  in  dispute, 
(yollaterul  questions  must  therefore  be  avoided.  It  is,  however, 
within  the  discretion  of  the  court  to  permit  inquiry  into  a  collat- 
eral fuct,  when  such  fact  is  directly  connected  with  the  question 
in  dispute,  and  is  essential  to  its  proper  determination,  or  when 
it  affects  the  credibility  of  a  witness. 

N.  Y.  C.  C.  P.  8 1762 ;  Or.  C.  C.  P.  S  694. 

$  1869.  Each  party  mast  prove  his  own  affirmative  allega- 
tions. Evidence  need  not  be  given  in  support  of  a  negative  alle- 
gation, except  when  such  negative  allegation  is  an  essential  part  of 
the  statement  of  the  right  or  title  on  which  the  cause  of  action  or 
defense  is  founded,  nor  even  in  such  case  when  the  allegation  ia 
a  denial  of  the  existence  of  a  docament,  the  costody  of  which 
belongs  to  the  opposite  party. 

N.  Y.  C.  C.  P.  S 1708;  Or.  C.  C.  P.  S <»S. 

^  1870.  lu  conformity  with  the  preceding  provisions,  evi- 
dence may  be  given  npon  a  trial  of  the  following  facts : 

1.  The  precise  fact  in  dispute. 

2.  The  act,  declaration  or  omission  of  a  party,  as  evideoee 
against  such  party. 

3.  An  act  or  declaration  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his -conduct  in  relation 
thereto. 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased 
person  in  respect  to  the  relationship,  birth,  marriage  or  death  of 
any  person  related  by  blood  or  marriage  to  such  deceased  person ; 
the  act  or  declaration  of  a  deceased  person  done  or  made  against 
his  interest  in  respect  to  his  real  property ;  and  also  in  criminal 
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actions,  the  act  or  declaration  of  a  dying-  person,-  made  nnder  a 
eeuse  of  impeudiog  deatb,  respecting  the  caase  of  his  death. 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declara- 
tion of  a  partner  or  agent  of  the  party,  within  the  scope  of  the 
partuersiiip  or  agency,  and  daring  its  existCDce.  The  same  rale 
applies  to  the  act  or  declaration  of  a  joint  owner,  joint  debtor,  or 
other  person  jointly  interested  with  the  party. 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  con- 
Bpirator  against  his  co-conspirator,  and  relating  to  the  conspiracy. 

7.  The  act,  declaration  or  omission  forming  part  of  a  transac- 
tion, as  explained  in  section  eighteen  hnndred  and  fifty. 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  juris- 
diction, or  unable  to  testify,  given  in  a  former  action  between 
the  same  parties,  relating  to  the  same  matter. 

9.  The  opinion  of  a  witness  respecting  the  identity  or  hand- 
writing of  a  person,  when  he  has  knowledge  of  the  person  or 
handwriting ;  his  opinion  on  a  question  of  science,  art  or  trade, 
'When  he  is  skilled  therein. 

10.  The  opinion  of  a  sabscribing  witness  to  a  writing,  the 
validity  of  which  is  in  dispnte,  respecting  the  mental  sanity  of 
the  signer ;  and  the  opinion  of  an  intimate  acquaintance  resyect- 
ing  the  mental  sanity  of  a  person,  the  reason  fur  the  opinion 
being  given. 

11.  Common  reputation  existing  previous  to  the  controversy, 
respecting  facts  of  a  public  or  general  interest  more  than  thirty 
years  old,  and  in  cases  of  pedigree  and  boundary. 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract  or 
instrument,  where  such  true  character  is  not  otherwise  plain ; 
bat  usage  is  never  admissible,  except  as  an  instrument  of  in- 
terpretation. 

lis.  Monaments  and  inscriptions  in  public  places,  as  evidence 
of  common  reputation ;  and  entries  in  family  bibles,  or  other 
family  books  or  charts  ;  engravings  on  rings,  family  portraits  and 
the  like,  as  evidence  of  pedigree. 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is 
ftdmiflsibie. 

15.  Any  other  facts  from  which  the  facta  in  isaao  4ire  pre- 
nxmed  or  are  logically  inferable. 

C.  C.  IP.'^X 
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16.  Saoh  fiaetfl  ta  serve  to  sbow  the  credibility  of  a  witnen, 
as  explained  in  section  ei^bteen  hondred  and  forty-seyen. 

N.Y.  C.  C.  P.  «na4;  Or.  C.  C.  P.  S696. 

SnbdiviBion  2.-3  Cal.  396;  5  Cal.  79:  9  Cat.  588;  22  Cti.  2S2;  23  Cal.  947; 
26  Cal.  23 ;  34  Cal.  178 :  35  Cal.  2A,  37J,  684 ;  38  Cal.  51 ;  39  Cal.  2:24.  Vide  g 
2061,  Bubdiv.  4.  Estoppels.    Videiim. 

SabdlYlslon  3.-22  Cal.  231 ;  29  Cal.  637. 

SubdiTlslon4.— DyingdeclarationB,  lOCal.32;  17  CaL76,166;  21  Cal. 
368;  24  Cal.  17, 640;  35  Cal.  49. 

Sabdivlsion  5.-1  Cal.  221.45<):  9  Cal.  251;  14  CaL  35;  23  Cal.  101,153, 
468 ;  36  Cal.  571 ;  39  CaL  75 ;  40  Cal.  896. 

Subdivision  8.— 15  Cal.  275;  16  Cal.  423. 

Sabdivlsion  9.-£&pert8, 6  Cal.  106}  9  CaL^;  17  CaL  416;  81  CaL  lU; 
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TITLE  II. 

OP  THE  KINDS  AND  DEGREES  OF  EVIDENCE. 
Chafteb      I.    Knowledob  ov  the  ooxtbt. 

11.     WiTNESBEB. 

III.  Writings. 

IV.  Material  objects  PRESEirnEi>  to  -the  senbsb, 

OTHER  THAN  WRITINGS. 

V.    Indirect  evidence. 
VL    Indispensable  bvidbncb. 

VII.  XONCLUSIVB  and  UNANSVnEBABXiB  EVIDBVOB. 


CHAPTER  I. 

Knowledge  of  the  court. 

Sbotion  1876.    Certain  facts  of  general  notoriety  assumed  to  be 

true.    Spedlfication  of  such  facts. 

^  1875.     Courts  take  judicial  notice  of  the  following  facts : 

1.  The  true  eignilication  of  all  English  words  and  phrases, 
and  of  uU  legal  expressions. 

2.  Whatever  is  established  by  law. 

3.  Public  and  private  official  acts  of  the  legislative,  executive 
and  judicial  departments  of  this  state  and  of  the  United  States. 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United 
States. 

5.  The  accession  to  office  and  the  official  signatures  and  seals 
of  office  of  the  principal  officers  of  government  in  the  legis- 
lative, executive  and  judicial  departments  of  this  state  and  of 
the  United  States. 
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6.  The  existence,  title,  national  flag  and  seal  of  every  state 
or  sovereign  recognized  by  the  executive  power  of  the  United 
States. 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdictioii, 
and  of  notaries  public. 

8.  The  laws  of  nature,  tbe  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  lill  these  cases  the  court  may  resort  for  its  aid  to.  appropri- 
ate books  or  documents  of  reference. 

N.  Y  C.  C.  P.  §  1706;  Or.  C.  C.  P.  § 698. 

Subdivision  3.-32  Cal.  447. 

Subdivision  5.— 15  Cal.  68 ;  32  Cal.  106. 

Subdivision  8.— 1  Cal.  9;  5  Cal.  140. 

Stat.  1869-70,  8B2,  requires  the  court  to  take  "judicial  cognizance"  that 
any  land  within  the  limits  of  the  city  and  county  of  San  Franci^^co,  lying 
cast  of  a  line  commencing  at  Seal  £<»ck,  and  running  thence  south  to  the 
soatherlj'  line  of  said  city  and  county,  U prima  faeie  n  part  of  the  pueblo 
lands  of  said  city,  as  confirmed  by  the  decree  of  the  U.  S.  Circuit  Court, 
and  Is  prima  facie  not  among,  or  part  or  parcel  of,  any  exceptions  or 
reservations  mentioned  or  contained  in  said  decree.  But  nothing  in  said 
act  is  to  be  cdnsirued  to  prevent  a  party  from  showing  affirmatively  that 
any  land  is  not  included  within  the  limits  of  the  land  soconllpned,  or 
that  the  same  is  among,  or  part  or  parcel  of.  any  exception  or  resenration. 
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CHAPTER  H 

WITNESSES, 

SiBono^lSTS.  'fitnesses  defined. 

}879l  All  persons  capable  of  perception-and'oonuniiBica- 
tion  may  be  witnesses. 

1880.  Persons  who  cannot  testify, 

1881.  Persons  in  certain  relations  to  parties  proUbited. 

1882.  When  privileged  persons  must  testify. 

1883.  Judge  ojc  a  juror  may  be  witness. 

1884.  When  an  interpreter  to  be  sworn. 

^  1878.  A  witness  is  a  person  whose  declaration  under  oath 
is  received  as  evidence  for  any  purpose,  whether  snch  declara* 
tlon  be  made  on  oral  examination  or  by  depositiou  or  affidavit 

K.  T.  C.  C.  P.  §  not;  Or.  C.  0.  P. «  699. 

^  1879.  ( $$  391,  392. )  All  persons,  withont  exception, 
otherwise  than  is  specified  in  the  next  two  sections,  who,  having 
organs  of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore,  neither 
parties  nor  other  persons  who  have  an  interest  in  the  event  of  an 
action  or  proceeding  are  exclnded;  nor  those  who  have  been 
convicted  of  crime ;  nor  persons  on  account  of  their  opinions  on 
matters  of  religious  belief ;  although,  in  every  case,  the  credibil- 
ity of  the  witnesses  may  be  drawn  in  questioni  as  provided,  in 
section  eighteen  hundred  and  forty-seven. 

K.  Y.  C.  C.  P.  §  1708;  Or.  C.  C.  P.  S  700. 

Tide  SS 1847-2051. 

Stat.  1863, 701, read:    "§391.   All  persons,  without  exception,  other- 
rise  than  a  "-^ '^  ^-^      .-  ..  . 

proceeding, 
fnay  still  be 
113 :    Omiited  words  in  italics. 

Stat.  1863, 701.  read :  §  392.  "  No  person  shall  be  disqaalifled  as  a  wit- 
ness ki  any  action  or  proceeding  on  account  of  his  opinions  on  matters  of 
religious  belief,  or  by  reason  of  his  interest  in  the  event  of  the  action  or 
proceeding  as  a  party  thereto,  or  othenvise;  but  tho  party  or  parties 
thereto,  and  tbe  person  in  whose  behalf  such  action  or  proceeding  may 
be  brought  or  defended,  shall,  except  aa  hereinafter  excepted,  be  compe- 
tent and  compellable  to  give  evidence,  either  viva  vpce^  or  by  deposition, 
or  upon  a  commission,  in  tbe  same  manner  and  subject  to  the  same  rules 
of  examination  as  any  otber  witness,  on  behalf  of  himself,  or  either  or 
any  of  the  parties  to  the  action  or  proceeding." 


wise  than  as  speciflod  in  this  chapter,  may  be  witnesses  in  any  action  or 

ceding.   Facts  which  have  heretofore  catued  the  exclusita^  testimony ^ 

may  still  be  shown,  for  the  purpose  cf  affecting  its  creU^uity,^*    Stat.  1851, 
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Stat.  1854, 66,  read :  **  %  392.  ISo  person  offered  as  a  witness  shall  be 
excluded  on  account  of  his  opinions  on  matters  of  religious  belief,  nor 
shall  any  person  be  excluded  on  account  of  his  interest  in  the  eveut  of 
the  action  or  proceedings,  except  in  the  following  cases : 

First:  When  he  is  a  party  to  the  action  or  proceeding,  or  the  action 
or  proceeding  is  prosecuted  or  defended  for  his  immediaie  benefit 

Second:    When  his  interest  is  a  present,  certain  and  vested  interest." 

Stat.  1851, 113,  read :  "  §  392.  No  person  offered  as  a  witness  shall  be 
excluded  by  reason  of  his  interest  In  the  event  of  the  Action  or  proceed- 
ing ;  nor  on  account  nf  opinions  on  matters  of  religious  belief." 

^  1880.    (^  394.)    The  following  persons  cannot  be  witneeses  : 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their  pro- 
daction  for  examination. 

2.  Children  under  ten  years  of  age,  who  appear  incapable  of 
receiving  jast  impressions  of  th6  facts  respecting  which  they  are 
examined,  or  of  relating  them  truly. 

K.  Y.  C.  C.  P.  §  1709;  Or.  C.  C.  P.  S  701. 

Stat.  1863, 60,  inserted  the  words  "  in  the  opinion  of  the  court "  between 
"  wlio "  and  *'  appear"  in  sabdivislun  2 ;  also  added  two  subdivisions  as 
follows : 

*'  Third:  Mongolians,  Chinese  or  Indians,  or  persons  having  one>half 
or  more  of  Indian  blood,  in  aa  action  or  proceeding  wheruln  a  white  per- 
son is  a  party. 

Fourth:  Persons  against  whom  Judgment  has  been  rendered  upon  a 
conviction  for  a  felony,  unless  pardoned  by  the  Governor,  or  such  judg- 
ment has  beea  reversed  on  appeal  " 

Stat  1854, 66,  was  same  as  stat  1963,  omitting  in  subdivision  three,  the 
words,  *' Mongolians,  Chinese  or";  and  inserting  the  words  '*and  ne- 
groes or  persons  having  one-half  or  more  of  negro  blood." 

Stat  1861, 114,  was  same  as  §  1830,  adding  two  subdivisions,  as  follows : 

''  3d.  Indians,  or  persons  having  one-fourth  or  more  of  Indian  blood,  in 
an  action  or  proceeding  to  which  a  white  person  is  a  party." 

"  4th.  Negroes,  or  persons  having  one-half  or  more  Negro  blood,  inju 
action  or  proceeding  to  wiiich  a  white  person  fs  a  party.' 

Subdivision  2.— 10  Cal.  66. 

$  1881.  ($$  395,  396,  397,  398,  399.)  There  are  particular 
relations  in  which  it  is  the  policy  of  .the  law  to  encourage  confi- 
dence and  to  preserve  it  inviolate ;  therefore,  a  person  cannot  be 
oxamined  as  a  witness  in  the  following  cases : 

1.  A  husband  cannot  be  examined  for  or  against  his  wife, 
without  her  consent ;  nor  a  wife  for  or  against  her  husband, 
without  his  consent;  nor  can  either,  during  the  marriage  or 
afterwards,  be,  without  the  consent  of  the  other,  examined  as  to 
any  communication  made  by  one  to  the  other  during  the  mar- 
riage ;  but  this  exception  does  not  apply  to  a  civil  action  or  pro- 
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ceediDg  birone  against  the  other,  nor  to  a  criminal  action  or  pro- 
ceeding for  a  crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be 
examined  as  to  any  commanication  made  by  the  client  to  him,  or 
his  advice  given  thereon  in  the  course  of  professional  employ- 
ment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the 
person  making  the  confession,  be  examined  as  to  any  confession 
made  to  him  in  his  professional  character  in  the  course  of  disci- 
pline enjoined  by  the  church  to  which  he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  con- 
sent of  his  patient,  be  examined  in  a  civil  action  as  to  any  in- 
formation acquired  in  attending  the  patient  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  the  patient. 

5.  A  public  officer  cannot  be  examined  as  to  communications 
made  to  him  in  official  confidence,  when  the  public  interesta 
would  suffer  by  the  disclosure. 

N.  Y.  C.  C.  P.  ^  1710;  Or.  C.  C.  P.  §  762. 

Stat.  1%3,  771,  read :  "  §  395.  A  husband  may  be  a  witness  for  or 
against  his  wife,  and  a  wife  may  be  a  witness  for  or  against  her  hnsband ; 
and  ivhere  husband  and  wife  are  parties  to  an  action  or  proceeding,  they, 
or  either  of  them,  may  be  examined  as  witnesses  In  their  own  benalf,  or 
in  behalf  of  each  other,  or  inbchalf  of  any  of  the  parties  thereto,  the  same 
as  any  other  witnesses;  but  this  section  shall  not  apply  to  Ciises  of 
divorce,  neither  shall  any  linsband  or  wife  be  competent  or  compellable 
to  disclose  any  communication  made  to  him  or  her  by  the  other  daring 
marriage." 

Stat  1865-6, 46,  §1,  read :  "  In  all  criminal  actions,  where  the  husband 
Is  the  party  accused,  tlio  wife  shall  be  a  competent  witness;  and  wlien 
the  wife  is  the  party  accused,  the  husband  sh  ill  be  a  competent  witness; 
but  neither  husband  nor  wife  shall  be  compelled  or  allowed  to  testify  in 
such  cases,  unless  by  consent  of  both  of  them ;  provided,  that  in  cases  of 
personal  violence  upon  either  by  tiie  other,  the  injured  party  (husband 
or  wife.)  shall  be  allowed  to  testify  against  the  other." 

Stat.  1851, 114,  §  395,  was  substantially  the  same  as  subdivision  1,  omit- 
ting the  words,  "  without  his  consent;  "  witliout  her  consent;"  '*  nor  to 
a  criminal  action  or  proceeding  for  a  crime  committed  by  one  against  the 
other." 

Stat.  1851, 114,  §  39^,  was  same  as  subdivision  2,  Inserting  the  words  "  or 
counsellor"  after  "attorney;"  also  the  words,  "as  a  witness"  after 
"examined." 

Stat.  1B51, 114,  §  .*)97,  was  the  same  as  subdivision  3,  inserting  the  words, 
"  as  a  witness  "  after  "  examined." 

Stat.  1861, 305,  §  398,  was  same  as  subdivision  4,  inserting  the  words.  "  as 
a  witness"  instead  of  "in  a  civil  action ;"  also  adding  the  words, "  provided, 
hjowevcr,  in  any  suit  or  prosecution  against  a  physician,  or  surjieon,  for 
malpractice,  if  the  patient.,  or  party  suing  or  prosecuting,  shall  give  such 
consent,  and  any  such  witness  shall  give  testimony,  then  such  physician 
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or  aargeon  defendant,  m9y  call  any  other  phyalciaos  or  sniireonfl  aa  wit- 
nesses CD  bclialf  of  defendant,  without  the  consent  of  such  patient,  or 
party  suing  or  prosecuting." 

Stat.  IS'*)!,  114,  S  398.  was  same  as  subdivision  4,  inserting  the  words, 
"  as  a  witness  "  instead  of  "  in  a  civil  action." 

Stat.  1851, 1 14,  §  399,  was  same  as  subdivision  5,  inserting  **  as  a  witness  " 
after  "  examined." 

Subdivision  2.-5  Cal.  450;  23  Cal.  331 ;  29  Cal.  48;  Satterlee  «.  Bliss,  96 

Cal.489;40Cal.284 

^  1882.     If  a  pereon  offer  himself  as  a  witnees,  that  is  to  be 
deemed  a  conseut  to  the  examination  also  of  a  wife,  haabanc* 
attorney,  clergyman,  physician  or  surgeon  on  the  same  snbject, 
within  the  meaning  of  the  first  foar  subdivisions  of  the  last 
section.     (fuy^t,c.4UM^^  /'  «i-^  ^  (P/  /  t^/p 

N.  Y.  C.  C.  P.  §  nil ;  Or.  C.  C.  P.  8  703. 

(  1883.  (^  400.)  The  judge  himself  or  Uny  juror-  may"  be 
called  as  a  witness  by  either  party  ;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  judge  to  order  tbe  trial  to  be  postponed 
or  suspended,  and  to  take  place  before  another  judge  or  jnrj. 

^  1884.  (^  401.)  When  a  witness  does  not  understand  send 
speak  tbe  Eughsh  language,  an  interpreter  must  be  sworn  to 
interpret  for  him.  Any  person,  a  resident  of  the  proper  countj, 
may  be  summoned  by  any  court  or  judge  to  appear  before  each 
court  or  judge  to  act  as  interpreter  in  any  action  or  proceeding. 
The  summons  must  be  served  and  returned  in  like  manner  as  a 
BubpoQna.  Any  person  so  summoned,  who  &iils  to  attend  at  the 
time  and  place  named  in  the  summons,  is  guilty  of  a  contempt. 

Stat.  1863,  495,  same  sabetantially,  adding  the  words  **aiul  may  be  pim* 
ishcd  accordingly." 

Atat  1851, 114,  omitted  all  except  tbe  first  sentence. 
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CHAPTER  m. 

WRITINGS. 

A»nOL|B         I.     WbITINOS  is  OENBRAIm 

II.    Public  writingi*. 
III.    Private  writings. 


'      -  ^.  .,  Procedure  of  the  state  of  Call- 
^  X88«  of  the  C-d«^^^/7i^^^^^^^^^       February  28, 1876.1 
f  ornia  is  hereby  repealed.    [  iooK  en 


ARTICLE  I. 

writings  in  genxral 

SEOTlo!rl887.    Writings,  public  and  private. 
18%.    Public  wri lings  defined. 
1889.    All  others  private. 

^  1887.     Writings  are-of  two  kittda: 

1.  Public;  and, 

2.  Private. 

23^.  Y.  C.  C.  P.  S  1712;  Or.  C.  C.  P.  $  704. 

^  1888,     Public  writings  are : 

1.  The  written  acts  or  records  of  the  wsts  of  the  sovereign 
aaCiority,  of  official  bodies  and  tribunals,  and  of  public  officers, 
legislative,  judicial  and  executive,  whether  of  this  state,  of  the 
United  States,  of  a  sister  state  or  of  a  foreign  country. 

2.  Public  records,  kept  in  this  state,  of  private  writings. 
N.  Y.  C.  C.  P.  S  1713;  Or.  C.  C.  P.  S  705. 

^  1889.     All  other  writings  are  private. 
N.  Y.  C.  C.  P.  %  1714;  Or.  C.  C.  P.  S  706w 
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ARTICLE  II. 

PUBLIC  WRITINGS. 

1892.  Every  citizen  entitled  to  inspeoi  and  copy^  pabUo 

writings. 

1893.  Public  officers  bound  to  give  copies 
1394.  Four  kinds  of  public  writings. 
1S95.  Laws,  written  or  unwritten. 

1893.  Written  laws  defined. 

1897.  Constitution  and  statutes. 

1S93.  rul)lic  and  private  statutes  defined. 

1899.  Unwritten  law  defined. 

1900.  Books  contaiuing  laws  presumed  to  be  correct. 

1901.  Public  seal  authenticates  a  law  or  document. 

1902.  Other  evidence  of  laws  of  other  states. 
19^3.  Recitals  in  statutes,  how  far  evidence. 

1904.  Judicial  record  defined. 

1905.  Record,  how  authenticated  as  evidence. 

1903.  Record  of  a  forei^jn  country,  how  authenticated, 
1907.  Oral  evidence'  of  a  foreign  record. 

1903.  Effect  of  a  judgment  upon  rights  in  various  casoi. 

1909.  Effect  of  other  judicial  orders,  when  couclusive. 

1910.  Wiiere  parties  are  to  bo  deeictfd  the  same. 

1911.  What  deemed  adjudged  in  a  judgment. 

1912.  Whore  sureties  bound,  principal  is  also. 

1913.  Record  of  another  stafc*,  its  efi'ect. 

1914.  Record  of  a  court  of  admiralty. 
1315.  Efi'ect  of  a  foreign  judgment. 

1916.  Manner  of  impeaching  a  record; 

1917.  Th(»  jurisdiction  necessary  in  a  judgment. 
1913.  Manner  of  provin.'  oiher  official  documents, 
11)19.  Public  record  df  p  ivate  writing  evidence, 

1920.  Entries  in  official  books  primary  evidence. 

1921.  Justice's  judgment  in  other  states,  how  proved.. 

1922.  Same. 

1923.  Contents  of  other  official  certificates. 

1924.  Provisions  in  relation  to  states  apply  to  tprritoriea. 

1925.  Certificates  of  ijurchaso  primary  evidence  of  owner- 

ship. 

1926.  £  ntrics  made  by  oiScers  or  boards  primary  evidence 
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^  1893.  Every  citizen  has  a  right  to- inspect  and  take  a  copy 
of  any  public  writing  of  this  state,  ozcept  as  otherwise  expressly 
provided  by  statute. 

N.  Y.  C.  C.  P.  S  1715;  Or.  C.  C.  P.  S  707. 

^  1893.  Every  public  oflBcer  having  the  custody  of  a  public 
writing,  which  a  citizen  has  a  right  to  inspect,  is  bound  to  give 
him,  on  demand,  a  certified  copy  of  it,  on  payment  of  the  legal 
fees  therefor,  and  such  copy  is  primary  evidence  of  the  original 
writing. 

N.  Y.  C.  C.  P.  §  1716;  Or.  C.  C.  P.  S  708. 

^  1894.    Public  writings  are  divided  into  four  classes : 

1.  Laws. 

2.  Judicial  records. 

3.  Other  official  documents. 

4.  Public  records,  kept  in  this  statdrof^rivateAvrKfngB. 
N.  Y.  C.  C.  P.  » 1717 ;  Or.  C.  C  P.  §  709. 

^  1895.    Laws,  whether  organic  or  ordinary*  are  either  writ- 
ten or  unwritten. 
N.  Y.  C.  C.  P.  i  1718;  Or.  C.  C.  P.  §  710. 

(  1896.     A  written  law  is  that  which  is  proipnigated  in  writ- 
ing, and  of  which  a  record  is  in  existence. 
N.  Y.  C.  C.  P.  $  1719;  Or.  C.  C.  P.  §  711. 

(  1897.  The  organic  law  is  the  constitution  of  govemmenf, 
and  is  altogether  written.  Other  written  laws  are  denominated 
statutes.  The  written  law  of  this  state  is  therefore  contained  in 
its  constitution  and  statutes,  and  in  the  constitution  and  statutes 
of  the  United  States. 

N.  Y.  C.  C.  P.  S 1720;  Or*  C.  C.  P.  %  712. 

^  1898*  Statutes  are  public  or  private.  A  private  statute  is 
one  which  concerns  only  certain  designated  individuals,  and 
affects  only  their  private  rights.  All  other  statutes  are  public, 
in  which  are  included  statutes  creating  or  affecting  corporations. 

N.  Y.  C.  C.  P.  S  1721 ;  Or.  C.  C.  P.  S  713. 
82  Cal.  24L 
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^  1899.  Unwritten  law  is  the  law  uot  promulgated  and  re- 
corded, as  mentioned  in  section  eighteen  hundred  and  ninety 'six, 
but  which  is,  nevertheless,  observed  and  administered  in  the 
courts  of  the  country.  It  has  no  certain  repository,  but  is  collect- 
ed f/om  tl)0  reports  of  the  decisions  of  the  courts  and  the  trea- 
tises of  learned  men. 

N.  Y.  C.  C.  P.  S 1722 ;  Or.  C.  C  P.  §  714. 

^  1900.  ($  453.)  Books  printed  or  published  tinder  the 
authority  of  a  sister  state  or  foreign  country,  and  purporting  to 
contain  the  statutes,  code  or  other  written  law  of  such  state  or 
country,  or  proved  to  be  commonly  admitted  in  the  tribunals  of 
such  state  or  country,  as  evidence  of  the  written  law  thereof,  are 
admissible  in  this  state  as  evidence  of  such  law. 

N.  Y.  C.  C.  P.  S 1723;  Or.  C.  C.  P.  §  715. 

Stat.  1851, 123,  §  453,  read :  "  Printed  copies,  In  volumes,  of  statntes, 
code,  or  otlior  written  law.  enacted  by  any  other  state,  or  territory,  or 
forolgti  government,  purporting  or  proved  lo  have  been  published  by  th« 
authority  tliercof,  or  proved  to  bo  commonly  admittc<l  as  evidence  of  the 
existing  law,  in  the  courts  and  judicial  tribnniUs  of  such  state,  territory 
or  government,  shall  be  admitted  by  the  courts  and  officers  of  this  state, 
on  all  occasions,  as  presumptive  evidence  of  such  laws.'* 

^  1901.  The  public  seal  of  the  state  or  country,  affixed  to  a 
copy  of  the  written  law  or  other  public  writing,  is  also  admissi- 
ble as  evidence  of  such  law  or  writing. 

N.  Y.  C.  C.  P.  §  1724;  Or.  C.  C.  P.  §  716, 

^  1003.  The  oral  testimony  of  witnesses,  skilled  therein,  is 
admiissible  as  evidence  of  the  unwritten  law  of  a  sister  state  or 
foreign  country,  as  are  also  prmted  and  published  books  of  re- 
ports of  decisions  of  the  courts  of  such  state  or  country,  or  proved 
to  be  commonly  admitted  in  such  courts. 

N.  Y.  C.  C.  P.  §  1725;  Or.  C.  C,  P.  k  717- 

^  1903.  The  recitals  in  a  public  statute  are  conclasive  evi- 
deuce  of  the  facts  recited,  for  the  purpose  of  carrying  it  into 
eifect,  but  no  further.  The  recitals  in  a  private  statute  are  con- 
clusive evidence  between  parties  who  claim  under  its  provisiotis, 
but  no  further. 

N.  Y.  C.  C.  P.  S  1726;  Or.  0.  C.  P.  §  71& 
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^  190ir.  A  judicial  record  is  the  record  or  official  entry  of  the 
proceedings  in  a  court  of  justice,  or  of  the  official  act-of  a  judicial 
officer,  in  an  action  or  special  proceeding. 

N.  Y.  C.  C.  P.  8  1727;  Or.  C.  C.  P.  %  719. 

^  1905.  ($$  449,  450.)  A  judicial  Tecord  of  this  state,  or  of 
the  United  States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or  other 
person  having  the  legal  custody  thereof.  That  of  a  sister  state 
may  be  proved  by  the  attestation  of  the  clerk  and  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  together  with  a  cer- 
tificate of  the  chief  judge  or  presiding  niagistiate,  that  the  atteit- 
atiou  is  ill  due  form. 

Stat  1851, 122,  §S  449-450,  read :  "  §  449.  A  judicial  record  of  ibis  state, 
or  of  the  United  States,  may  be  proven  by  the  production  of  the  original, 
or  by  acopv  iliorcof,  certified  by  the  clerk,  or  other  person  having  the 
legal  custody  thereof,  under  the  seal  of  the  court,  to  bo  a  true  copy  of 
such  record.'' 

§  450.  A  judicial  record  of  a  sister  state  may  be  proved  by  the  pro- 
duction of  a  copy  thereof,  certified  by  the  cleric,  or  legal  Iteepcr  of  the 
record,  under  the  seal  of  the  court,  to  be  a  true  copy  of  sucli  record, 
together  Y.'ith  the  certlfic*' c  of  a  judge  of  the  court,  that  the  person  malt- 
ing tlic  certificate  is  tlie  clerk  of  the  court,  or  legal  keeper  of  the  record, 
and  in  either  case  that  the  signature  is  genuine,  and  the  certificate  in  due 
form." 

Stat.  1854,  67,  §  44,  amending  1851,  S  450,  read :  "  The  records  and  judi- 
cial proceedings  of  the  courts  of  any  oilier  state  of  tiie  United  iStates,  may 
be  preved  or  admitted  in  the  courts  of  this  state,  by  tlie  attestation  of  the 
clerk  and  tl»c  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the 
case  may  be,  that  the  said  attestation  is  in  due  form.^' 

Sec  Or.  C.  C.  P.  S  720. 

1  Cal.  428;  7  Cal.  247;  8  Cal.  449;  12  Cal.  181 ;  18  Cal.  41,  372,  416;  31  Cal. 
fiOO. 

^  1906.  ($  451 .)  A  judicial  record  of  a  foreign  country  may 
be  proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal  keeper 
of  the  record,  with  the  seal  of  his  office  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  chief  judge  or  presiding 
magistrate  that  the  person  making  the  attestation  is  the  clerk  of 
the  court  or  the  legal  keeper  of  the  record,  and  in  either  case, 
that  the  signature  of  such  person  is  genuine.  The  signature  of 
the  chief  }udge,  or  presiding  magistrate,  mnst  be  authenticated 
according  to  the  laws  of  the  country,  by  the  minister  of  justice 


3 


^  190e-1908  PUBLIC  WRITINGS.  6U 

or  the  head  of  the  department  under  whose  authority  the  record 
is  kept. 

See  Or.  C.  C.  P.  §  721. 

Stat.  1851, 122,  %  451,  read :  **A  Judicial  record  of  a  foreign  coantry  maj 
bo  proved  by  the  production  of  a  copy  thereof,  certlflcu  by  tho  clerk, 
with  the  seal  of  the  court  annexed,  if  there  be  a  clerk  and  seal :  or  by  the 
legal  keeper  of  the  record,  with  tho  seal  of  his  office  annexeti,  if  there  be 
a  seal,  to  be  a  true  copy  of  such  record:  together  with  a  certificate  of  a 
judge  of  the  court,  that  the  person  making  the  certificate  in  the  clerk  of 
the  court,  or  tlie  legal  keeper  of  the  record,  and  in  either  case,  that  the 
signature  is  geiuine,  and  the  certificate  indue  form;  and  also,  together 
i^lth  the  cort)ficHte  of  the  minister  or  embassador  of  the  United  States,  or 
of  a  consul  of  the  United  States,  in  such  foreign  country,  that  there  la 
such  a  court,  specifying  generally  the  nature  of  its  jurindiction,  and 
verifying  the  signature  of  the  Judge  and  clerk,  or  other  legal  keeper  of 
the  record." 

^  1907.  (^  452.)  A  copy  of  the  jadicial  record  of  a  foreign 
coantry  is  also  admissible  in  evidence,  upon  proof-' 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  it 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the 
court  or  other  legal  keeper  of  the  same ;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proyed  to 
be  the  seal  of  the  court  where  the  record  remains,  if  it  be  the 
record  of  a  cotfrt ;  or  if  there  be  no  such  seal,  or  if  it  be  not  a 
record  of  the  court,  by  the  Signature  of  the  legal  keeper  of  the 
original. 

N.  Y.  C.  C.  P.  §  lT8d:  Or.  0.  C.  P.  1 122. 

^  1908.  The  effect  of  a  judgment  or  final  order  in  an  action 
or  special  proceeding  before  a  court  or  judge  of  this  state,  or  of 
the  United  States,  having  jurisdiction  to  pronounce  the  judgment 
or  order,  is  as  follows  a 

1 .  In  case  of  a  judgment  or  order  against  a  specific  thing,  or 
in  respect  to  the  probate  of  a  will,  or  the  administration  of  the 
estate  of  a  decedent,  or  in  respect  to  the  personal,  political  or 
legal  condition  or  relation  of  a  particular  person,  the  judgment 
or  order  is  conclusive  upon  the  title  to  the  thing,  the  wUl  or  ad- 
ministration, or  the  condition  or  relation  of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the 
mutter  directly  adjudged,  conclusive  between  the  parties  and 
their  successors  in  interest  by  title  subsequent  to  the  conimenee^ 
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mentof  the  action  or  special  proceediDg,  litigating  fortbe  same 
thing  under  the  same  title  and  in  the  Bauie  capacity. 

K.  Y.  C.  C.  P.  §  mi ;  Or.  C.  C.  P.  S  723. 

KoTB.— See  sections  1913,  1914  and  1915. 

Vide  §  1802,  Subdivision  6,  and  cases  there  <iltcd. 

Astojurisdlction,  &c.,  Ftde  Habn  v.  Kelley,  34-CaL391;  37Cal.458. 

^  1909.  Other  judicial  orders  of  a  court  or  jndge  of  this 
state,  or  of  the  United  States,  create  a  di^putuble  presumption, 
according  to  the  matter  directly  determined,  between  the  same 
parties  and  their  representatives  and  successors  in  interest  by 
title  subsequent  to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  the  same  title 
and  in  the  same  capacity. 

N.  Y.  C.  C.  P.  §  1732;  Or.CrCF^i  724. 
Vide  S  1962,  Sabdivision  6* 

^  1910.  The  parties  are  deemed  to  be  the  same  when  those 
between  whom  the  evidence  is  offered  were  on  opposite  sides  in 
the  former  case,  and  a  judgment  or  other  determination  could  in 
that  case  have  been  made  between  them  alone,  though  other 
parties  were  joined  with  both  or  either. 

N.  Y.  C.  C.  P.  S  1733;  Or.  C.  C.  P.  S  725. 
S7Cal.389;33Cal.259. 

^  1911.  That  only  is  deemed  to  liore  been  adjudged  in  a 
former  judgment  which  appears  upon  its  face  to  have  been  so 
adjudged,  or  which  was  actually  and  necessarily  included  therein 
or  necessary  thereto. 

N.  Y.  C.  C.  P.  §  1734;  Or.  C.  C.  P.  S  726. 

23  Cal.  354, 373 ;  30  Cal.  229,  309;  81  Cal.  149?  32  CaL  176;  35-  €al.  316;  36 
Cal.230,6^;  37  Cal.  236. 

^  1913.  Whenever,  pursuant  to  the  last  four- Beet  ions,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the  relation 
of  a  surety  for  another,  the  latter  Is  also  bound  from  the  time 
that  he  has  notice  of  the  uction  or  proceeding,  aud  an  oppoitunity 
at  the  surety's  request  to  join  in  the  defense. 

N.  Y.  C.  C.  P.  6  1735;  Or.  C.  C.  P.  S  727. 
16  Gal.  6a 
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$  1913.  The  eflTect  of  a  jadidal  record  of  a  atAer  state  is  the 
same  in  this  state  as  iu  the  state  where  it  was  made,  except  that 
it  eaa  only  be  enforced  here  by  an  action  or  special  proceeding, 
and  except,  alao,  that  the  aatbori^  of  a  gnardiaii  or  conmiittee, 
or  of  an  executor  or  administrator,  does  not  extend  beyond  the 
jarisdietion  of  the  goverumoit  wider  whieh  he  was  iareated 
^th  his  anthority. 

1».  Y.  C.  C.  F.  1 1736;  Or.  &  C.  F-l  128* 
8Cal.449. 

^  1914^  Tlie  effect  of  the  judicial  reoord  of  a  oonrt  of  admi- 
ralty of  a  forei>^  coantry  is  the  same  as  if  it  were  the  reooid  of  a 
coort  of  admiralty  of  the  United  States. 

N.  Y.  C.  C.  P.  S  li37;  Or.  C.  C.  P.  S  729. 

(  1915.  The  effect  of  the  judgment  of  any  other  tnbmial  of 
a  foreign  country  having  jurisdiction  to  pronouuce  the  judgment, 
is  as  follows  : 

1 .  In  case  of  a  judgment  against  a  specific  thing,  the  judgment 
is  conclogive  upon  the  title  to  the  thing. 

2.  In  case  of  a  judgment  against  a  person,  the  judgment  is 
presumptive  evidence  of  a  right  as  between  the  parties  and  their 
successors  in  interest  by  a  subsequent  title,  and  can  only  be  re- 
pelled by  evidence  of  a  want  of  jurisdiction,  want  .of  notice  to 
the  party,  collusion,  fraud,  or  clear  mistake  of  law  or  fact. 

K.  Y.  C.  C.  P.  S  17M;  Or.  C.  G.  P.  1 730. 

(  1916.  Any  jndicial  record  may  be  impeached  by  evidenoe 
of  a  want  of  jurisdiction  in  the  court  or  judicial  oflBcer,  of  ooUu- 
sion  between  the  parties,  or  of  fraud  in  the  party  offering  the 
record,  in  respect  to  the  proceedings. 

N.  Y.  C.  C.  P.  S  1739;  Or.  C.  C.  P.  S  731. 

7  Cal.  51, 443: 8  Cal.  56? ;  27  Cal.  300;  30  Cal.  43f»;  31  GsLSIS;  32^CaL  118; 
33  Cal.  505.    Uahn  v.  KeUcy,  34  Cal.  391 ;  35  Cal.  458. 

^  1917.  The  jurisdiction  sufficient  to  sustain  a  record  is  jn- 
risdiclion  ove*  the  cause,  over  the  parties  and  over  the  thing, 
when  a  specific  thing  is  the  subject  of  the  judgment. 

N.  Y.  C.  C.  P. 4 1740;  Or.  C.  C.  P.  1 732. 
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^  1918.     Other  ofliciul  docameuts  may  bo  proved,  as  follows : 

1.  Acts  of  the  executive  of  this  state,  by  the  records  of  the 
state  depurtmeitt  of  the  state,  and  of  the  United  States,  by  the 
records  of  the  state  department  of  the  United  Srates,  certified  by 
the  beadrt  of  those  departments  respectively.  They  tnay  also  be 
proved  by  public  documents  printed  by  order  of  iLo  legislature 
or  congress,  or  either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  etrito  or  of  con- 
gress, by  the  journals  of  those  bodies  respectively,  or  either 
house  thereof,  or  by  published  stulutcs  or  rettolutions,  or  by 
copies  certified  by  the  clerk  or  printed  by  their  order. 

3.  The  acts  of  the  executive  or  the  proceedings  of  the  legisla* 
tai*e  of  u  sister  state,  in  the  same  manner. 

4.  The  acts  of  the  executive  or  the  proceedings  of  the  legisla- 
ture of  a  foreign  country,  by  )ourna1s  published  by  their  author- 
ity, or  commonly  received  in  that  country  as  such,  or  by  a  copy 
certified  under  the  seal  of  the  country  or  sovereign,  or  by  a 
recognition  thei^eof  in  some  public  act  of  the  executlv*  of  the 
United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a  board 
or  department  thereof,  Jby  a  copy,  certified  by  the  legal  keeper 
thereof,  or  by  a  printed  book  published  by  the  authority  of  such 
OOTporation. 

6.  Documents  of  any  other  class  iu  this  stnte,  by  the  original 
or  by  a  copy  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sibter  state,  by  the 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof, 
together  with  the  certificate  of  the  secretary  of  state,  judge  of  the 
supreme,  superior  or  county  court,  or  mayor  of  the  city  of  such 
state,  that  the  copy  is  duly  certified  by  the  ofUcor  having  the 
legal  custody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof,  with 
a  certificate,  utider  seal,  of  the  country  or  sovereign,  that  the 
document  is  a  valid  and  subsisting  document  of  such  country, 
and  that  the  copy  is  duly  certified,  by  the  officer  having  the 
legal  custody  of  the  original. 

N.  T.  C.  C.  P.  5  1741 ;  Or.  C.  C.  P.  S  T33. 
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Stat  1857,  104,  read :  ' "  I.  Whenever  the  public  records,  books  or 
pap<>rs  in  the  'custody'  of  any  collector  of  customs  of  the  United  states, 
or  of  the  register  <»r  receiver  t  f  any  land  oflBcoof  the  United  States  within 
this  fitatc,  or  in  the  oftlcc  of  tiio  surveyor  general  of  tlie  United  States  for 
tho  state  of  California,  or  in  the  oflacc  and  in  the  custodv  of  the  cierle  of 
tlio  cii-cuit.  or  any  district  court  of  the  United  States  for  the  State  of  Call- 
furniu,  Bliall  be  required  as  evidence  in  any  court  of  this  state,  copies  of 
such  reconls,  books  or  papers,  duly  certified  by  the  proper  officer  under 
his  hand  and  othclal  seal,  where  he  has  a  seal,  snail  be  received  in 
evidence  with  the  same  force  and  eflect  as  the  originals.'* 

Stnf .  I'^ST,  317,  read :  "  1.  Copies  of  all  papers  lately  belonging  to  the 
United  Stares  board  of  commissioners  for  the  settlement  of  private  land 
claims  of  California,  and  on  file  in  the  office  of  the  surveyor  goneral  of 
the  United  Slaves  for  tho  state  of  California,  and  all  copies  of  documents 
and  papers  belonging  to  said  surveyor's  office,  which  copies  shall  have 
been  duly  certifi<  d  to  bo  true  copies  by  said  surveyor,  shall  be  received 
and  read  iu  evidence  in  the  same  manner  and  with  like  effect  as  the 
originals." 

Stat  1860,  2T2,  gg  1-2,  read :  "  %  1.  Each  and  everv  grantee,  present 
claimant  or  owner,  of  any  private  land  claim  within  this  state,  held 
under  u  grant  f^om  the  Spanish  or  Mexican  government,  may  file  in  the 
office  of  tho  couni'y  recorder  in  the  county  within  whoso  boundaries  the 
grant  or  land  claim<  d  is  situated,  or  in  case  the  land  beitituated  in  two  or 
more  counties,  then  with  the  county  recorder  of  each  of  said  countie«,  a 
duly  ccrtifled  traced  copy  of  the  oiiginal  expediente  and  grant. 

§  2.  Upon  filing  said  traced  copies  as  aforesaid,  the  same  shall  be 
deemed  aitd  held  lo  be  notice  anA prima /aeie  evidence  of  the  existence 
and  contents  of  the  original^  of  such  copies  of  such  claims,  and  ah&U  be 
received  and  accredited  as  such,  iu  all  the  courts  of  this  state." 

^  1919.  A  public  record  of  a  private  writing  may  be  proved 
by  the  original  record,  or  by  a  copy  tt^iieof^  certified  by  the 
legal  keeper  of  the  record. 

N.  Y.  C.  C.  r.  §  1742 ;  Or.  C  a  P.  i  734. 
Vide  §  1918  and  note. 
Vide  S1937. 

^  19^0.  Entries  in  public  or  otber^official  book«  or  records, 
made  in  the  performance  of  his  duty  by  a  public  officer  of  thia 
state,  or  by  another  person  in  the  performance  of  adaty  specially 
enjoined  by  law,  are  primary  evidence  of  the  facta  stated  therein. 

N.  Y.  C.  C.  r.  §  1743;  Or.  C.  C.  P.  S  73& 
6Cal.674;  dlCal.OOa 

^  1921.   A  transcript  from  the  record  or  docket -of  a  justice  of 

the  peace  of  a  sister  state,  of  a  judgment  rendered  by  him,  of  the 
proceedings  in  the  action  before  the  judgment,  of  the  execution 
and  return,  if  any,  subscribed  by  the  justice  and  verified  in  the 
manner  prescribed  in  the  next  section,  is  admissible  evidence  of 
the  facts  stated  therein, 
N.  Y.  C.  C.  P.  S  1744 ;  Or.  0.  C.  P.  S  73«. 
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^  1023.  (^  450.)  There  mnst  be  attached  to  the  transcript  a 
certificate  of  the  jastice  that  the  tmnscript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and  also  a 
further  certificate  of  the  clerk  or  prothonotiiry  of  the  county  in 
which  the  jnstice  resided  at  the  time  of  rendering  the  jndgment, 
under  the  seal  of  the  county,  or  the  seal  of  the  court  of  common 
pleas  or  county  court  thereof,  certifying  that  the  person  sub- 
scribing the  transcript  was,  at  the  date  of  the  judgment,  a  justice 
of  the  peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  proceedings  and  jurisdiction  may  also  be  proved 
by  the  justice  himself,  on  the  production  of  liis  docket,  or  by  a 
copy  of  the  judgment,  and  his  oral  examination  as  a  witness. 

See  N.  Y.  C.  C.  P.  §  1745 ;  Or.  C.  C.  P.  S  737. 
Tide  S  1905  and  note. 

^  1933.  Whenever  a  copy  of  a  writing  is  certified  for  the 
purpose  of  evidence,  the  certificate  mast  state  that  the  copy  has 
been  compared  by  the  certifying  officer  with  the  original,  and  is 
a  correct  transcript  therefrom  and  of  the  whole  of  such  original 
or  of  a  specified  part  thereof.  The  official  seal,  if  there  be  any, 
of  the  certifying  officer,  must  also'be  affixed  to  the  ceitificate, 
except  when  the  certificate  of  a  clerk  of  a  court  is  used  in  the 
same  court  or  before  an  officer  thereof. 

K.  Y.  C.  C.  P.  S 1746;  Or.  C.  C.  P.  g  7Sa 

^  1924.  The  provisions  of  the  preceding  sections  of  this 
article  applicable  to  the  public  writings  of  a  sLster  state  are 
equally  applicable  to  the  public  writings  of  a  territory  of  the 
United  States. 

H.  Y.  C.  C.  P.  S 1747;  Or.  C.  C.  P.  8  738. 

^  1925.  A  certificate  of  purchase  or  of  location  of  any  lands 
in  this  state,  issued  or  made  in  pursuance  of  any  law  of  the 
United  Stat«8  or  of  this  state,  is  primary  evidence  that  the 
holder  or  assignee  of  such  certificate  is  the  owner  of  the  land 
described  therein  ;  but  this  evidence  may  be  overcome  by  proof 
that  at  the  time  of  the  location,  or  time  of  filing  a  preemption 
claim  on  which  the  certificate  may  have  bee^  issued,  the  land 
was  in  the  adverse  possession  of  the  adverse  party,  or  those 
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ARTICLE  III. 

PRIVATE   WRITINGS 

Skction  1929.  Private  ivritlngs  classified. 

1930.  Seal  defined. 

1931.  Manner  of  making  it. 

1932.  Efibctofaseal. 

1933.  Execution  of  an  instrument  defined. 

1934.  Compromise  of  a  debt  witliout  seal  good. 

1935.  Subi^cribing  witness  defined. 

1933.  Books,  maps,  etc.,  how  far  evidence. 

1937.  Original  writing  to  be  produced  or  accounted  for. 

193S.  When  in  possession  of  adverse  party,  notice  to  be 

given. 

19l'9.  Writings  called  for  and  inspected  may  be  withheld. 

1940.  Where  there  is  a  subscribing  witness,  the  proof. 

1941.  Other  witnesses  may  also  testify. 

1942.  When  evidence  of  execution  not  necesury. 

1943.  Evidence  of  handwriting. 

1944.  Allowed  by  comparison. 

1945.  Same. 

1946.  Entries  of  decedent's  evidence  in  specified  cases. 

1947.  Copies  of  entries  also  allowed. 

.  1948.    Private  writings  acknowledged  and  certified. 
.    1949.    County  clerks  to  keep  private  papers  deposited. 
1950.    Public  records  not  to  be  carried  about 

^  19S9.     Private  writiogs  are  either — 

1.  Sealed; or, 

2.  Unsealed. 

N.  Y.  C.  C.  P.  §  1748;  Or.  C.  C.  P.  8  740. 

^  1930.     A  seal  is  a  p:irticular  ai^,  mode  to  attest  in  the 
most  formal  manner,  tl)e  execution  of  an  instrument. 
N.  T.  C.  C.  P.  §  1749;  Or.  C.  C.  P.  §  741. 

^  1931.  A  public  seal  in  this  state  is  a  stamp  or  impression 
made  apon  wax,  wafer,  paper,  or  any  other  Hubstaiu'e  upon 
which  a  visible  and  permanent  impression  can  be  made.  A 
private  seal  may  be  in  the  same  manner,  or  it  may  be  made 
without  an  impression,  by  a  wafer  or  wax  uttaclted  to  the  iustru- 
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ment,  or  by  a  paper  attached  to  it  by  an  adheriye  sabBtance.  A. 
BcroU  or  other  eigo  made  in  a  sister  state  or  foreign  country,  and 
there  recognized  as  a  seal,  ronst  be  so  regarded  in  this  state. 

See  N.  Y.  C.  C.  P.  §  1740;  Or.  C.  C.  P.  k  742. 

Vide  i  14  of  this  code. 

Stat.  1^51, 123,  read :  '*  a  seal  of  a  court  or  public  office,  when  required 
to  any  writ  or  proceas,  or  proceeding,  or  to  atuthenticut^  a  copy  of  any 
reconl  or  document,  may  be  imfvvssed  with  wax,  wafer,  or  any  other 
t;ub!it«nce,  and  then  aitnched  to  ttie  writ,  process  or  proceeding,  or  to  the 
copy  of  the  record  or  docnment,  pr  it  may  be  impressed  on  the  paper 
iiloue." 

5  Cal.  220,  3Ifi,  467;  13  CaL  220, 510;  15  Gal.  363;  16  Cal.  165, 638. 

^  1933.  Tlie  seal  affixed  to  a  writing  is  presnmptiye  evidence 
of  a  consideration.  In  other  respects  there  is  no  difference 
between  Bcaled  and  unsealed  writiugB.  A  writing  under  seal 
may  therefore  be  changed  or  altogether  discharged  by  a  writing 
uot  nuder  seal,  or  by  an  oral  agreement  otherwise  valid. 

N.  T.  C.  C.  P.  §  1751 ;  see  Or.  C.  C.  P.  1743. 

6  Cal.  134, 664 ;  10  Cal.  461 ;  12  Cal.  2S6, 664 ;  13  Cal.  31. 

^  1933.  The  execntion  of  an  instrument  is  the  snbicribmg 
And  delivering  it,  with  or  without  affixing  a  seal. 

N.  T.  C.  C.  P.  S  1762;  Or.  C.  C.  P.  S  744. 
13  Cal.  502. 

^  1934.  An  agreement  in  writing  without  a  seal,  for  tbe 
compromise  or  settlement  of  a  debt,  is  aa  obligatory  as  if  a  seal 
were  affixed. 

N.  T.  C.  C.  P.  §  1758;  Or.  C.  C.  P.  S  746. 

6tat.  1867-8,  .11,  read ;  *'By  agreement  between  creditor  and  debtor,  a 
less  sum  than  the  whole  amount  may  be  paid  and  received  In  full  pay- 
ment and  discharge  of  any  indebtedness,  if  such  agreement  be  clearly 
inani)'8sted  by  a  receipt  or  instrument,  in  writing,  signed  by  sach 
treditor." 

^  1935.  A  subscribing  witness  is  one  who  sees  a  writing 
executed  or  hears  it  acknowledged,  and  at  the  lequest  of  the 
party  thereupon  signs  his  name  as  a  witness. 

N.  Y.  C.  C.  P.  §  1755;  Or.  C.  C.  P.  §  747. 

^  193G.  Historical  works,  books  of  science  or  art,  and  pub- 
lished maps  or  charts,  when  made  by  persons  indifferent  between 
ihe  parties,  are  primary  evidence  of  facts  of  general  notoriety 
\nd  interest. 

N.  Y.  C.  C.  P.  f  1766 ;  Or.  C.  C.  P.  «  74S. 
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^  1937.  The  original  writing:  mast  be  produced  and  pmved;. 
except  as  provided  in  sections  eighteen  hundred  and  lifty- five 
and  nineteen  hundred  and  nineteen.  If  it  has  been  losd,  proof 
of  the  loss  must  first  be  made  before  evidence  cnn  be  given  of 
its  contents.  Upon  such  proof  beinp^  made,  together  "with  proof 
of  the  due  execution  of  the  writing,  its  contents  maj  be  proved 
by  a  copy,  or  by  a  recital  of  its  contents  in  some  authentic  docu- 
ment, or  by  the  recollection  of  a  witness,  as  provicted  inise<itioQ. 
eighteen  bundi'ed  and  fifty  five. 

N.  y.  C.  C.  P.  5  1757;  Or.  C.  C.  P.  8749. 

Vide  §  1855  this  code. 

Vide  %  1855.  and  casea  tbere  eited 

^  1938.  If  the  writing  be  in  the  cnstocEy  of  the  adverse 
party,  he  must  first  have  reasonable  notice  to  produce  it.  If  he 
then  fail  to  do  so,  the  contents  of  the  writing  may  be  proved  as 
in  case  of  its  loss.  But  the  notice  to  produce  it  is  not  necessary 
where  the  writing  is  itself  a  notice,  or  where  it  liaa  been  wrong- 
fully obtained  or  withheld  by  the  adverse  party« 

N.  Y.  C.  C.  P.  S  17»8;  Or.  C,  C.  P.  i  749. 
Vide  §  1855  this  code. 
Vide  §  1855,  subdivision  2. 

^  1989.  Though  a  writing  called  for- by  one  party  is  pro- 
duced by  the  other,  and  is  thereupon  inspected  by  the  party 
calling  for  it,  he  is  not  obliged  to  produoe  it  as  evidence  in  the 
caae. 

li.  Y.  C.  C.  P.  S  1759;  Or.  C.  C.  P. «  7M« 

^  194:0.  If  there  be  a  subscribing-  witness  to  a  writing  pro-^flB^ 
duced  in  evidence,  its  execution  must  be  proved  by  him,  if  be  is  %/^ 
within  reach  of  a  subpoBua  and  can  be  pi'odneed  and  can  testify.  S  tt^ 
If  there  be  more  than  one  subscribing  witness,  the  evidence  of.  v 

^ne  is  sufficient.  If  the  subscribing  witnesses  can  not  be  pro- 
duced, the  execution  may  be  proved  by  the  party  who  executed 
it,  or  by  proof  of  his  handwriting^,^ 

See  N.  Y.  C.  C.  P.  S 1760;  and  Or.  G.  C.  P.  S  751. 

3  Cal.  427;  12  Gal.  906, 426;  14  Cal.  19;  26  Cai.  393;  27  CsL  238. 

^  1941.     If  the  subscribing  witness  denies  or  does  not  recol' 
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lect  tlie  exeCQtion  of  the  writing,  its  execution  may  still  be 
.proved  by  other  evidence. 

N.  T.  C.  C.  P.  «  1761 ;   Or.  C.  C.  P.  §  782. 

^  19^2.  Where,  however,  evidence  is  given  that  the  party 
Kgaii]8t  whom  the  writing  is  offered  has  at  any  time  admitted  its 
execution,  no  other  evidence  of  the  execution  need  be  given, 
when  the  instrument  is  one  mentioned  in  section  nineteen 
liuiidrcd  and  forty  five,  or  one  produced  from  the  custody  of  the 
adverflc  parly,  and  has  been  ncted  upon  by  him  as  genuine. 

N.  Y.  C.  C.  P.  b  1762;  Or.  C.'C.  P.  S  753. 

^  194S.  The  handwriting  of  a  person  may  be  proved  by  any 
one  who  l)elieTea  it  to  be  his,  and  who  has  seen  him  write,  or 
hns  seen  writings  purporting  to  be  his,  upon  whicli  he  has  acted 
or  been  charged,  and  who  has  thus  acquired  a  knowledge  of  bis 
handwriting. 

^.  Y.  C.  C.  P.  S  1763;  Or.  C.  C.P  *  754. 

^  1944:.  Evidence  respecting  the  handwriting  may  also  be 
given  by  a  comparison,  made  by  the  witness  or  the  jury,  with 
writings  admitted  or  treated  as  genuine  by  the  party  against 
whom  the  evidence  is  offered. 

N.  Y.  C.  C.  P.  §  1764;  Or.  C.  C.  P.  S  755. 


?¥' 


^  1945.  Where  a  writing  is  more  than  tldrty  years  old,  the 
conjpariHons  may  be  made  with  writings  purporting  to  be  genu- 
ine, and  generally  respected  and  acted  upon  as  such,  by  persons 
having  im  interest  in  knowing  the  fact. 

2J.  Y.  C.  C.  P.  g  1766;  Or.  C.  C.  P.  S  756  reads  twenty  years. 

j\^  ^  ^  1940.  The  entries  and  other  writings  of  a  decedent,  made 
at  or  near  the  time  of  the  transaction,  and  in  a  position  to  know 
ti)o  facts  slated  therein,  may  be  read  as  primary  evidence  of  the 
fiicts  stilted  therein,  in  the  fqllowiug  cases : 

1 .  When  the  entry  was  made  against  the  interest  of  the  per- 
son making  it. 

2.  When  it  was  made  in  a  professional  capacity  and  in  the 
ordinary  course  of  professional  conduct. 


f 
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3.  Wbeii  it  was  made  in  the  peifomuuioe  of  a  datj  specially 
enjoined  by  law. 

N.  T.  C.  C.  P.  S  1TG6;  Or.  C.  C.  P.  S  757. 

^  1947.  When  an  entry  is  repeated  in  the  regular  course  of 
basiness,  one  being  copied  from  another  at  or  near  the  time  of 
tiie  transaction,  ;ill  the  entries  are  equally  regarded  as  originals. 

X.  Y.  C.  C.  P.  1 1767;  Or.  C.  C.  P.  §  73«. 
14  Cal.  573. 

^  1948.  Every  private  writing,  except  last  wills  and  testa- 
ments, may  be  acknowledged  or  proved  and  certified  in  the 
manner  provided  for  the  acknowledgement  or  proof  of  convey- 
ances of  real  property,  and  the  certificate  of  such  acknowledg- 
ment or  proof  is  primary  evidence  of  the  execntiou  of  the  writ- 
ing, in  the  same  manner  as  if  it  were  a  couveyanco  of  real 
property. 

K.  Y.  C.  C.  P.  11768. 

^  1949.  Every  county  recorder  must  receive  and  file  in  his 
office  any  private  writing  deliverad  to  him  f  >r  that  pnrpowe,  and 
give  a  written  receipt  therefor.  Such  writing  must  be  properly 
indorsed  so  as  to  indicate  its  general  nature,  nnd  the  names  of 
the  parties  thereto,  and  the  time  of  filing,  and  must  be  deposited 
and  kept  iu  such  ofiicc.  separate  from  otlier  pnpers.  It  is  then 
subject  to  the  examination  of  any  person,  but  cannot  be  with- 
drawn, except  temporarily,  upon  the  written  order  i.f  tbe  deposi- 
tor or  or  hi8  legal  representatives,  or  on  the  order  of  a  court  of 
record,  for  tbe  purpose  of  being  read  iu  evidence  therein. 

N.  Y.  C.  C.  P.  §  1789. 

^  1950.  The  record  of  a  conveyance  of  real  property,  or 
other  record,  a  transcript  of  which  is  admissible  in  evidence,  must 
not  be  removed  from  tlic  ofiice  where  it  is  kept,  excej^t  upon  the 
order  of  a  court,  or  when  temporarily  removed  by  the  clerk 
having  it  in  custody  to  the  court  of  which  he  is  clerk,  or  to 
courts  held  in  the  city  or  town  where  his  office  is  situated. 

N.  Y.  C.  C.  P.  §  1772. 

C  C  p.— SB.  ^^ 
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CHAPTER  IV. 

MATERIAL -OBJECTS  PRESENTED  TO  THE  SENSES, 
OTHER  THAN  WRITINGS. 

SscTioir  1954.    Material  objects. 

^  1954:.  Whenever  an  object,  cognizable  by  the  senseB,  has 
Buch  a  relation  to  tbe  fact  in  dispute  as  to  afford  reasonable 
grounds  of  belief  respecting  it,  or  to  make  an  item  in  the  sum  of 
tbe  evidence,  such  object  may  be  exhibited  to  the  jury,  or  its  ex- 
istence, situation  and  character  may  be  proved  by  witnesses. 
The  admission  of  such  evidence  must  be  regulated  by  the  sound 
discretion  of  the  court. 

N.  Y.  C  C.  P.  S 1773 ;  Or.  C.  C.  P.  i  7M. 


A 
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CHAPTER  V. 

INDIRECT  EVIDENCE,  INPERENOES-AND  PKESUMP 

TIONS. 

810TIOK  19!>7.  Indirect  evidence  classified. 

1953.  luference  defined. 

1959.  Presumption  defined. 

1960.  When  an  inference  arises.- 

1961.  Pre^^umptioQB  may  be  controrerted.  when. 
19S2.  Specifioation  of  eonclasive  prenuinptions. 
1963.  All  oiher  presamptions  may  be  controvertecl. 

^  1957.     Indirect  evidence  is  of  two  kiudtf : 

1.  Inferences ;  and, 

2.  Presamptioua. 

IS.  Y.  C.  C.  P.  S  1774;  Or.  C.  C.  P.  1760. 

^  1958.  An  inference  is  a  dednction  irhich  the  reason  of  the 
jnry  makes  from  the  facts  proved,  without  an  express  direction 
of  law  to  that  effect. 

U .  Y.  C.  C.  P.  §  1775 ;  Or.  C.  C.  P.  S  761. 

^  1959.  A  presumption  is  a  dednction  which  the  law  ex- 
pressly directs  to  be  made  from  particular  facts. 

N.  Y.  C.  C.  P.  S  1776;  Or.  C.  C.  P  S  762. 

^  I960.     An  inference  must  be  founded — 

1.  On  a  fact  legally  proved  ;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  bv  a 
consideration  of  the  usnul  propensities  or  passions  of  men,  the 
particular  propensities  or  passions  of  the  person  who»e  act 
is  in  question,  the  course  of  business,  or  the  course  of  nature. 

N.  Y.  C.  C.  P.  S  1T77;  Or.  C.  C.  P.  §  763. 

^  1961.  A  presumption  (unless  declared  by  law  to  bex;on- 
elusive)  may  be  controverted  by  other  evidence,  direct  or  in- 
direct ;  but  unless  so  controverted,  the  jury  are  bound  to  find 
according  to  the  presumption. 

U.  Y.  C.  C.  P.  S 1778;  Or.  C.  C.  P.  1 764. 
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^  1963.  The  foUowiDg  preBamptions,  and  no  others,  are 
deemed  conclasive : 

1.  A  malicioos  and  guilty  intentf  from  the  deliberate  com- 
misBioii  of  an  uulawfnl  act,  for  the  purpose  of  injuring  another. 

2.  The  truth  of  the  facta  recited,  from  the  recital  in  a  written 
instrument  between  the  parties  thereto,  or  their  successors  in 
intereft  by  a  subsequent  title;  but  this  rule  does  not  apply  to 
the  recital  of  u  consideration. 

3.  Whenever  a  party  has,  by  his  own  declaration,  act  or 
omission,  ititentionally  and  deliberately  led  another  to  believe  a 
particular  thing  true,  and  to  act  upon  such  belief,  he  cannot,  in 
any  litigation  arising  out  of  such  declaration,  act  or  omission,  be 
permitted  to  falHify  it. 

4.  A  tenant  is  vot  permitted  to  deny  the  title  of  his  landlord 
at  the  time  of  the  commencement  of  the  relation. 

5.  The  iissne  of  a  wife  cohabiting  with  her  husband,  who  is 
not  impotent,  is  indisputably  presumed  to  be  legitimate. 

G.  The  judgment  or  order  of  a  court,  when  declared  by  this 
code  to  be  conclusive ;  but  such  judgment  or  order  must  be 
alleged  in  the  pleadings,  if  there  be  an  opportunity  to  do  so;  if 
there  bo  no  such  opportunity,  the  judgment  or  order  may  be  used 
as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  expressly 
made  conclnuive. 

8eo  X.  Y.  C.  C.  P.  §  1773;  Or.  C.  C.  P.  S  785. 

ride.%  IHOS. 

Subdivision  2.-3  C.il.  263;  6  Cal.  149;  7  Cal. 551 ;  12  Cal.  20:  14  Cal.  472, 
G12;  16  Cal.  ICO;  22  Cal.  2^4, 5^0 ;   £3  Cal.  354;  28  Cal.  175;  3U  Cal.  560;  36 

Cal.  ii62. 

ConBidcration.  6  Cal.  134 :  21  Cal.  47 ;  23  Cal.  472 ;  26  Cal.  79, 455 ;  27  CaL 
119;  3U  CaL  11 ;  31  Cal.  471 ;  36  Cal.  362. 

Grantee  may  deny  grantor's  tiUc.  13  Cal.  494;  14  Cal.  472;  16  Cal.  100; 

18  Cal.  46b. 

Subdivision  3  — Estoppel  inpais.  What  constitutes.  2  Cal.  489;  3  CaL 
302 ;  4  Cal.  1)7,  3  0 ;  5  Cal.  84,  8iw.  607 ;  8  Cal.  27.  77,  ll:«,  303  4i>l ;  9  Cal.  204, 
600:  10C:il.  W^:  12Cil.  14j;  13  Cal.  359.  Itoggs  v.  Merceii  Mining  Co., 
14  Cal.  :^7.);  16  C  il.  J4\  h'l ;  2.-J  C.U.  II :  24  Cal.  H»:  2.S  Cal.  :i45,  .TfS;  26 Cal. 
23;  Da  .-is  v.  Davis,  3J  Cal.  40.i:  31  CaL  143;  86  Cal.  94;  33  Cal.  300. 

What  does  not  const itiitc.  3  Cal.  400;  6  Cal.  2S3.  5:1 ;  10  CaL  90,  172, 
58:);  13  C.xh  4  4;  17  Cal.  401 ;  22  Cal  468:  24  Cal.  2«>8;  25  Cal.  147 :  26  CaL 
21;  Duvis  V.  Davl^*,  2i  Ciil  175;  31  CaL  218;  36  CaL  535;  37  CaL  40;  98 
Cal.  ll:»,  300,  426;  43  CaL  429. 

Vide  citoppols  by  pleadings,  po«/. 

Subdivision  4.— 1  Cal.  119;  8  CaL  398,  581;  11  CaL  133;  83  Cal.  237;  35 
Cal.  55a 
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Vide  g§  1903, 1911. 
Estoppel  by  pleadings.   12  Cal.  191 ;  27  Cal.  228 ;  SO  Cal.  360;  37  Cal.  34. 

^  19G3*  All  other  presumptione  ard  satisfactory,  if  ancontra- 
dieted.  They  are  denominated  disputable  presumptions,  and 
may  be  controverted  by  other  evidence.  The  foiloMring  are  of 
that  kind : 

1.  That  a  person  is  innocent  of  crime  or  wrong. 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent. 

3.  That  a  person  intends  the  ordinary  consequence  of  bis 
voluntary  act. 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns. 

5.  f  hat  evidence  willfully  suppressed  would  be  adverse  if 
produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior  being 
produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the 
latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has  be^i^ 
paid. 

10.  That  former  rent  or  installments  have  been  paid  when  a 
receipt  for  lat-er  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by  him. 

12.  That  a  person  is  the  owner  of  property  from  exercising 
acts  of  ownership  over  it,  or  from  common  reputation  of  his 
ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself  for  the 
payment  of  mon*  y,  or  the  delivery  of  a  thing,  husp^id  the  money 
or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly  ap- 
pointed to  it. 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
state  or  any  other  state  or  country,  was  acting  in  the  lawful  ex- 
ercise of  his  jiiiisdiction. 

17.  That  H  judicial  record,  when  not  conclnsive,  does  still  cor- 
rectly deteimiue  or  set  forth  the  rights  of  the  parlies 
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18.  That  all  mattera  within  an  issue  were  laid  before  the 
jury  ftnd  passed  upon  by  them ;  and  iu  like  manner,  that  all 
matters  within  a  submission  to  arbitration  were  laid  before  the 
firbitratora  and  passed  upon  by  them. 

10.    That  private  transactions  have  been  fair  and  regular. 

20.  Tiiat  the  ordinary  course  of  business  has  been  followed. 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or 
indorsed  for  a  sufficient  consideration. 

22.  That  nn  indorsement  of  a  negotiable  promissory  note  or 
bill  of  exchange  was  made  at  the  time  and  place  of  making  the 
note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  vraa  reoeived  in 
tho  regular  course  of  the  mail. 

25.  Identity  ol  person  from  identity  of  name. 

26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  Tliat  acquiescence  followed  from  a  belief  that  the  thing 
acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into  a 
contract  of  copartnership. 

30.  That  a  man  and  woman  deporting  themselves  as  hasband 
and  wife  have  entered  into  a  lawful  contract  of  marriage. 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  boainl,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as  is 
usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  tbaii  thirty  years  old,  is 
genuine,  when  the  same  has  been  since  generally  acted  upon  as 
genuine,  by  persons  having  an  interest  in  the  question,  and  its 
custody  has  been  satibfactorily  explained. 

35.  That  a  printed  and  published  book,  purporting  to  be 
printed  or  published  by  public  authority,  was  so  printed  or  pub- 
lished. 

36.  That  a  printed  and  published  book,  purporting  to  contain 
reports  of  cases  adjudged  in  the  tribuuads  of  the  state  or  conatry 
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where-  the  book  is  pabliBhed,  contains  <!orrect  reports  of  sach 
cases. 

37.  Tbat  a  trustee  or  other  person,  whose  duty  it  was  to  oou- 
Tey  real  property  to  a  particular  person,  has  actually  conveyed 
to  him,  wbeu  Such  presumption  is  necessary  to  pei'fect  the  title 
of  such  pei'son  or  his  successor  in  intertflit. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial 
grouud,  fur  liye  years,  with  the  consent  of  the -owner  and  without 
a  reservation  of  his  rij<hts,  is  presumptive  evidence  of  his  inten- 
tion to  dedicate  it  to  the  public  for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration  for  a 
written  contract. 

40.  When  two  persons  perish  in  the-same  calamity,  such  as  a 
wreck,  a  battle  or  a  conflagration,  and  it  is  not  shown  who  died 
first,  and  there  are  no  particular  circumstances  from  which  it  can 
be  inferred,  survivorship  is  presumed  from  the  probabilities  re- 
sulting from  the  strength,  age  and  sex,  according  to  the  follow- 
in^  rules : 

First — If  both  of  those  who  have  perished  were  under  the  age 
of  fifteen  years,  the  older  is  presumed  to  have  survived. 

Second — If  both  were  above  the  age-of  sixty,  the  younger  is 
presumed  to  have  survived. 

Third — If  one  bo  under  fifteen  and  the  other  abovo  sixty,  the 
former  is  presumed  to  have  survived. 

Fourth — If  both  be  over  fifteen  and  under  sixty ^^nd  the  sexes 
be  different,  the  m:ile  is  presumed  to  have  survived.  If  the  sexes 
be  the  same,  then  the  older. 

Fifth — If  one  bd  under  fifteen  or  over  sixty,  and  the  other 
between  those  ages,  the  latter  is  presumed  to  have  fiur\'ived. 

See  N.  Y.  C.  C.  P.  %  1781 ;  and  Or.  C.  G.  P.  i»  166. 
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CHAPTER  Vr. 

HinDISPENSABLE  EVIDENCE. 

Sectios  1987.  IndisjDCiisable  evidence,  what. 

1933.  To  prove  usage,  perjury  and  treason,  more  than  one 
witness  required. 

1969.  Will  to  be  in  writinflf. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writing. 

1972.  Last  section  not  to  extend  to  certain  cases^ 

1973.  Agreement  not  in  writing,  when  invalid. 

1974.  Hepresentatiou  of  credit  by  writing. 

^  1967.     The  law  makes  certain  evidence  necessary  to  the 
validity  of  particular  actl^  or  the  proof  of  particular  facto. 
N.  Y.  C.  C.  P.  §  1781 ;  Or.  C.  C.  P.  §  767. 

^  1968.  Pel  jury  and  treason  must  be  proved  by  testimony  of 
more  than  one  witness.  Treason  by  the  testimony  of  two  wit- 
nesses to  the  same  overt  act ;  and  perjury  by  the  testimony  of  two 
witnesses,  or  one  witness  and  corroborating  circumstances. 

See  N.  T.  C.  C.  P.  §  1782 ;  and  Or.  C.  C.  P.  §  768. 

^  1969.  A  last  will  and  testament,  except  when  made  by  a 
poldier  iir  actual  military  service,  or  by  a  mariner  at  sea,  is  in- 
valid, unless  it  be  in  writing  and  executed  with  such  formalities 
as  are  required  by  law.  Evidence,  therefore,  of  such  will  can- 
not be  received  without  the  written  instrument  itself,  or  second- 
ary evidence  of  its  contents  in  the  cases  prescribed  by  law. 

N.  Y.  C.  C.  P.  $  1788;  Or.  C.  C.  P.  S  769. 

^  1970.  A  written  will  cannot  be  revoked  or  altered  other- 
wise than  by  another  written  will  or  another  writing  of  the  tes- 
tator, declaring  such  revocation  or  alteration,  and  executed  with 
the  same  formalities  required  by  law  for  the  will  itself ;  or  unless 
the  will  be  burned,  torn,  canctUed,  obliterated  or  destroyed, 
with  the  intent  and  for  the  purpose  of  revoking  the  same,  by  the 
testator  himself,  or  by  another  person  in  his  presence,  by  bis 
direction  and  consent ;  and  when  so  done  by  another  person,  the 
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direction  and  consent  of  tbe  testator  and  the  fact  of  sach  injary 
or  destmction  mast  be  proved  by  at  least  two  utitnesses. 

N.  Y.  C.  C.  P.  8  1784;  Or.  C.  C.  P.  S  770. 

Stat.  1850, 177,  §  10  suhstantially  the  same,  adding  a  proTislon  thntnoth* 
InK  therein  contained  kIiouM  prevent  the  revocation  fm>>licd  bylaw.flrom 
■obeeqaent  ciiaiiges  in  tbo  condition  or  circumBtauuvb  of  the  testator. 

^  1971.  No  estate  or  interest  in  real  property,  other  tban  for 
leases  for  a  term  not  exceeding  one  year,  nor  any  trast  or  power 
over  or  concerning  it,  or  in  any  manner  relating  thereto,  can  be 
created,  granted,  assigned,  snrrendered  or  declared,  otherwise 
than  by  operation  of  law,  or  a  conveyance  or  other  instrument 
in  writing,  subscribed  by  the  party  creating,  granting,  assigning, 
Burrenderiug  or  declaring  the  same,  or  by  his  lawful  agent  there- 
unto authorized  by  writing. 

See  N.  Y.  C.  C.  P.  S  1735;  and  Or.  C.  O.  P.  §  771. 

2  Cal.  524,  603 ;  13  Cai.  132 ;  21  Gal.  389, 609;  22  CaL  575;  30  CaL  481 ;  35 
Cal.  481 ;  38  Cal.  111.    Vide  S  1973, 5. 

^  197$8.  The  preceding  section  must  not  be  construed  to  uf- 
fect  the  power  of  a  testator  in  the  disposition  of  his  real  property 
by  a  last  will  and  testament,  nor  to  prevent  any  trust  from  aris- 
ing or  being  extinguished  by  implication  or  operation  of  law, 
nor  to  abridge  the  po^er  of  any  court  to  compel  the  specific  per- 
formance of  an  agreement,  in  case  of  part  performance  thereof. 

N.  Y.  C.  C.  P.  fe  1786;  Or.  C.  C.  P.  §  772. 

Trusts.  21  Cal.  92 :  22  Cal.  575 ;  27  Cal.  119 ;  35  Cal.  431 ;  »6  C&L  94. 

Part  performance.   1  Cal.  119, 207 ;  10  Cal.  150 ;  19  Cul.  447. 

^  1973.  In  the  following  cases  the  agreement  is  invalid,  on- 
less  the  same  or  some  note  or  memorandum  thereof  be  in  writing 
and  subscribed  by  the  pai-ty  charged,  or  by  his  iigent ;  evidence, 
therefore,  of  the  agreement,  cannot  be  received  without  the 
writing  or  secondary  evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof. 

2.  A  special  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another,  except  in  the  cases  provided  for  in  section 
twenty-seven  hundred  and  ninety -four  of  the  civil  code. 

3.  An  agreement  made  upon  consideration  of  marriage,  other 
tban  a  mutual  promise  to  marry. 
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4.  An  a;(rcenient  for  the  sale  of  goods,  chattels  or  things  in 
action,  at  a  price  not  less  than  two  hundred  dollars,  unless  the 
buyer  accept  or  receive  part  of  such  goods  and  chattels,  or  the 
evidences,  or  some  of  them,  of  such  things  in  action,  or  pay  at  the 
time  some  part  of  the  purchase  money  ;  but  when  a  stile  is  made 
by  auction,  an  entry  by  the  auctioneer  in  his  sale  book,  at  the 
time  of  the  s  tie,  of  the  kind  of  property  sold,  the  terms  of  sale, 
the  price  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  id  made,  is  a  sufficient  memorandum. 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  real  proi)erty  or  of  an  interest  therein  ; 
and  such  airrecment,  if  made  by  an  agent  uf  the  party  sought  to 
be  charured,  is  invalid,  unless  the  ainhority  of  the  agent  be  ia 
writing,  subscribed  by  the  party  sought  to  be  charged' 

See  N.  Y.  C.  C.  r.  §  1739;  Or.  C.  C.  P.  §  775. 

Subdivision  2.-2  Cal.  15S.  460, 4S5;  5  Cal.  285;  6  Cal.  102;  7  Cal.  33:  9 
Cal.  3i8;  12  Cal.2H6,  ;ill,.'>4>;  18  Cal.  622;  22  Cal.  187 ;  27  Cal.  80 ;  29  CaL 
150;  33  Cal.  l^i ;  34  Cal.G73;  37  Cal.  534;  38  Cal.  133. 

Subdivision  4.— 1  Cal.  181.  415;  3  Cal.  140;  22  Cal.  103,539. 

Subdivision  5.-1  C:il.  98, 110;  2  Cal.  43!);  4  Cal.  TO,  315;  6  Cal.  75;  9  Cal. 
181 ,  338 ;  2  i  Cal.  171 ;  37  Cal.  250, 529, 634 ;  38  Cal.  i)9 ;  3U  Cul.  109, 639.     Vide 

§  mi. 

^  1974:*  No  evidence  is  admissible  to  charge  a  person  npon 
representation  as  to  the  credit  of  a  third  person,  unless  suoh 
representation,  or  some  memorandum  thereof,  be  in  writing,  and 
either  subscribed  by,  or  in  the  handwriting  of,  the  party  to  be 
charged. 

N.  Y.  C.  C^  P.  S 1790V  Or.  C.  C.  P.  8  nfc 
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CHAPTER  Vn. 

OONOLUSIVE  OB  UNANSWERABLE  EVIDENCE. 

Skotioh  1978.    CondnsiTe  or  nnansirenble  evidence. 

^  1978.    No  evidence  is  by  law  inade.jpnclanve  or  onanewer- 
able,  anlesB  so  declared  by  (his  code. 
N.T.C.C.P.fim. 
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TITLE   III. 

OP  THE  PRODUCTION  OP  EVIDENCE. 

Chapter       I.    Bt  "whom  to  be  produced. 
II.    Means  of  production. 
III.    Mana^ R  of  productioh. 


CHAPTER  L 

BY  WHOM  TO  BE  PRODUCED. 

Section  1981.    ETidence  to  be  produced,  by  whom. 
1982.    ^tTriting  altered,  who  to  explain. 

^  1981.  The  party  holding  the  affirmative  of  the  issue  most 
produce  the  evidence  to  prove  it ;  therefore,  the  burden  of  proof 
lies  on  tlie  party  who  would  be  defeated  if  no  evidence  were 
given  on  either  Bide. 

K.  Y.  C.  C.  P.  §  1733;  Or.  C.  C.  P.  g  777. 

8  Cal.  31 ;  15  Cal.  99 ;  26  Cat.  606.    Vide  %  2161,  sabdlrlsion  6. 

^  1982.  (^  448.)  The  party  producing  a  writh^  as  genaine 
which  has  been  altered,  or  appears  to  have  been  altered,  after  its 
execution,  in  a  part  material  to  the  question  in  dispute,  must  ac 
count  for  the  appearance  or  alteration.  He  may  show  that  the 
alteration  was  made  by  another,  without  his  concnrrence,  or  was 
made  with  the  consent  of  the  parties  affected  by  it,  or  otherwise 
properly  or  innocently  made,  cnr  that  the  alteration  did  not 
chanfrc  the  meanitig  or  languafce  of  the  instrument.  If  he  do 
that,  he  may  give  the  writing  in  evidence,  bat  not  otherwise. 

X.  T.  C.  C.  P.  g  1794 ;  Or.  C.  C.  P.  %  778. 

Stat.  1851. 122,  inserted  the  -words,  **and  such  alteration  is  not  noted  on 
the  ivritinf;,"  between  *'dispnte"  and  ^^mnst  accouui;"  also  omitted 

^'or^  iu  italics. 
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CHAPTER  n. 
MEANS  OP  production; 

ScCTTOir  1985.    Snbpcena  fbr  witness  defined. 

1986.  Sabpoena,  how  iraued. 

1987.  Sabpoena,  how  served. 

1968.  How,  if  witness  be  concealed. 

1969.  When  a  witness  i£  compelled  to  attend. 

1990.  Person  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1993.  Warrant  may  issue  to  bring  witnets,'Whai« 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  bow  broaght.. 
.199d.  On  whose  motion. 

1997.    How  examined. 

^  1985.  (^  402.)  The  process  by  which  the  attendance  of  a 
witness  is  required  is  a  subpoena.  It  is  a  writ  or  order  directed 
to  a  person  and  requiring  bis  attendance  at  a  particular  time  and 
place  to  testify  as  a  witness.  It  may  also  require  him  to  bring 
with  him  any  books,  documents  or  other  things  under  his  control 
which  he  is  bound  by  law  to  produce  in  evidence. 

N.  T.  C.  C.  P.  S  1795 ;  Or.  C.  C.  P.  S  779. 

Stat.  1855, 197,  read ;  '^A  sabpoBua  may  require  not  only  the  attend- 
ance of  the  person  to  whom  It  is  directed,  at  a  particular  time  and 
place,  to  testify  as  a  witness,  bat  may  al8o  require  him  to  brliifir  any 
books,  documents,  or  other  things  under  his  C(>itrul,  to  be  used  as  evi- 
dence. No  person  shall  bo  required  to  attend  as  a  wiiuess  before  any 
coart,  judge.  Justice,  or  any  other  officer  out  of  the  county  in  which  he 
resides,  unless  the  distance  be  less  than  thirty  miles  ftom  his  place  of 
residence  to  tlie  place  of  trial." 

Stat.  1851. 115,  snhstan^ally  same  as  stat.  1S55,  omitting  the  last  clause 
beginning  with  the  word  **  unless.'' 

^  1986.     (^  403.)    The  subpoena  is  issued  as  follows : 
1.    To  require  attendance  before  a  court,  or  at  the  trial  of  an 
isaue  therein,  it  is  issued  nnder  the  seal  of  the  court  before 
which  the  attendance  is  required,  or  in  which  the  issue  is  pend- 
ing. 

S.    To  require  attendance  out  of  the  court,  before  a  judge, 
JuBtico  or  other  officer  authorized  to  administer  oaths  or  take  testr- 
C.  €•  P.— ft4« 
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mony  in  any  matter  under  the  laws  of  thfs  state,  it  is  issned  by 
tbe  judge,  justice  or  any  other  officer  before  whom  the  attend- 
ance is  required. 

3.  To  reqnire  attendance  before  a  oommitiBioiier  appointed  to 
take  testimony  by  a  court  of  a  foreign  coontry,  or  of  the  United 
States,  or  of  any  other  state  in  tbe  United  Stales,  or  of  any  other 
district  or  county  within  this  slate,  or  before  any  officer  or  offi- 
cers empowered  by  tbe  laws  of  the  United  States  to  take  testi- 
mony, it  may  be  issued  by  any  judge  or  justice  of  tbe  peace  in 
places  within  their  respective  jurisdiction  ;  with  like  power  to 
enforce  attendance,  and,  upon  certificate  of  ooBtnmacy  to  said 
court,  to  punish  contempt  of  their  process,  as  such  judge  or 
justice  could  exercise  if  the  snbposua  directed  the  attendance  of 
the  witness  before  their  courts  in  a  matter  pending  therein. 

See  '^.  T.  C.  O.  P;  k  1197:  and  Or.  C.  C.  P.  I  7Ml 

SUt.  186&-6, 708. 

Stat.  1853. 218,  inserted  In  anbdlvlsfon  1,  tbe  words,  **  In  the  name  and  '* 
1>etween  "issued**  and  *' under";  also  umfttfd  fTom  subdivision  3,  tlie 
wonts.  *'or  bi'fsre  any  ofillcer  or  officers  empowered  by  tbe  Jaws  of  tbe 
United  States  to  take  testimony." 

Stat.  1851, 115«  was  same  as  stat.l8ft9,  inserting  instead  of  snbdl  vision  S, 
the  words:  *'8d. '  To  require  attendance  before  a  commissionpr  ap- 
pointed to  take  testimony  by  a  court  of  any  otber  state  or  county,  it  may 
be  issued  by  any  Jndge  or  Justice  of  the  peace,  in  places  within  their  re- 
spective Juriadlciions." 


^  1087.  (^  404.)  The  service  of  a  sabposna  is  made  by 
showing  the  original  and  delivering  a  copy,  or  a  ticket  contain- 
ing its  snhstance,  to  tbe  witness  personally,  giving  or  offering  to 
him  at  the  same  time,  if  demanded  by  him,  the  fees  to  which  he 
is  entitled  for  travel  to  and  from  the  place  designated,  and  one 
day's  attendance  there.  The  service  must  be  made  so  as  to  allow 
the  witness  a  reasonable  time  for  preparation  and  travd  to  the 
place  of  attendance.    Such  service  may  b4  made  by  any  person. 

See  Or.  C.  C.  P.  S 182. 

(  1988.  (^  405.)  If  a  witness  is  ooncesled  in  a  building  or 
-vessel,  so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  the  snbposna,  may,  upon 
proof  by  affidavit  of  the  concealment,  and  of  the  materiality  of 
the  witness,  make  an  order  that  the  sheriff  of  the  county  serve 
the  snlkposna ;  and  the  sheriff  must  serve  it  aoeordinglyi  and  for 
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that  purpose  may  break  into  the  building  or  Teasel  where  the 
witness  is  concealed. 

See  Or.  C.  C.  P.  f  78S. 

$  1989.  (^  402.)  A  witness  is  not  obliged  to  attend  as  a 
witness  before  any  conrt,  judge,  justice  or  any  other  officer,  ont 
of  the  connty  in  which  he  resides,  nuless  the  distance  be  less 
than  thirty  miles  from  his  place  of  residence  to  the  place  of  trial. 

See  Or.  C.  C.  P.  §  785. 
Fide  S  1965  and  note. 

^  1990.  ($  406.)  A  person  present  in  court,  or  before  a 
judicial  officer,  may  be  reqnired  to  testify  in  the  same  manner  as 
if  he  were  in  atteudance  upon  a  snbpoeua  issued  by  such  court  or 
officer. 

Or.  C.  C.  P.  S  786. 

^  1991.  (^  409.)  Disobedience  to -a  subposna,  or  a  refusal 
to  be  sworn,  or  to  answer  as  a  witness,  or  to  snbscrioe  an  affi- 
davit or  deposition  when  required,  may  be  punished  us  a  con- 
tempt by  the  court  or  officer  iHSuiug  the  subpoena  or  requiring 
the  witness  to  be  sworn  ;  and  if  the  witness  be  a  party,  his  com- 
plaint or  answer  may  be  stricken  out. 

Or.  C.  C.  P.  f  787. 

StsiL  1851, 116,  read :  "  His  complaint  may  be  dlsmlsaed  or  his  answer 
stricken  uut.'* 

85  Cal.  S6. 

^  1993.  (^  410.)  A  witness  disobeying  a  subpoena  also  for- 
feits to  the  party  aggrieved  the  sum  of  one  hundred  dollars,  and 
all  dauiages  which  he  may  sustain  by  the  failure  of  the  witness 
to  attend,  which  forfeiture  and  damages  may  be  recovered  iu  a 
civil  sction. 

Or.  C.  C.  P.  if  788  reads  flftj  dollsrs. 

$  1993.  (^  411.)  In  case  of  failure  of  a  witness  to  attend, 
the  court  or  officer  issuing  the  subpoena,  upon  proof  of  the 
service  thereof,  and  of  the  failure  of  the  wituess,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  wituess  and 
bring  him  before  the  court  or  officer  where  his  attendance  was 
required. 

Or.  C.  C.  P.  S  789. 
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^  1994.  Every  warrant  of  commitment,  iseued  bj  a  conrt  or 
officer  pnrenaiit  to  this  chapter,  mast  specify  therein,  particalarlv, 
the  cause  of  the  commitment,  and  if  it  be  for  refusing  to  answer 
a  question,  such  question  must  be  stated  in  the  warrant.  And 
every  warrant  to  arrest  or  commit  a  witness,  pursuant  to  this 
chapter,  must  be  directed  to  the  sheriif  of  the  county  wherp  the 
witness  may  be,  and  must  be  executed  by  him  in  the  same  man- 
ner as  process  issued  by  the  district  court 

N.  Y.  C.  C.  P.  S  1805;  Or.  C.  C.  P.  S  790. 

$  1995.  ($  412.)  If  the  witness  be  a  prisoner,  confined  ii&  a 
jail  or  pr'K>n  within  this  state,  an  order  for  his  examination  in 
the  prison  upon  deposition,  or  for  his  temporary  removal  and 
production  before'a  court  or  ofSicer  for  the  purpose  of  being 
orally  examined,  may  be  made,  as  follows : 

1.  By  the  court  itself  iu  which  the  action  or  special  proceed- 
ing is  pending,  unless  it  be  a  justice's  court. 

2.  By  a  justice  of  the  supreme  conrt,  judge  of  the  district 
court,  or  county  judge  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  justice's  court  or  before  a 
judge  or  other  person  out  of  oonrt. 

See  Or.  C.  C.  P.  §  791. 

Stit.  1851, 116,  inserted  the  wordfi,  "for  any  other  cause  than  a  sentence 
.  for  felony  "  between  *'  state  "  and  an  *'order." 

^  1996.  ($  413.)  Such  order  can  only  be  made  on  the  motion 
of  a  party ^  upon  affidavit  showing  the  nature  of  the  action  or 
proceeding,  the  testimony  expected  from  the  witness,  and  its 
materiality. 

^  1997.  (^  414.)  If  the  ^witness  be  imprisoned  in  the  connty 
where  the  action  or  proceeding  is  pending,,  his  production  may 
be  required.  In  all  other  cases  bis  examination,  when  allowed, 
must  be  taken  upon  deposition. 

Stat.  1851, 116,  hiscrted  the  words,  '^and  for  a  cauwe  other  than  a  sen- 
tenuc  for  felony,"  between  '^peuding '*  and  "  his  production." 
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CHAPTER  m. 

MANNER  0¥  PRODUCTION; 

• 

JUmoui      I.  Mods  ov  taxiso  thb  TSBTiMoinr  os'  wrrssflBiB. 

II.  Affidavits. 

III.  Depositions. 

IV.  Manner  of  taking  depositions  out  of  tbs 

STATE. 

y.    Manner  of  taking  depositions  in  tbe  Stajb. 
YI.    General  rules  of  examination. 


ARTICLE  I. 
mode  op  taking  the  testimont  of  witnbssis. 

Sbotion  2002.  Tegtimony,  in  what  mode  taken. 

2003.  Affidavit  dedned. 

2004.  A  deposition  defined. 

2005.  Oral  examination  defined. 

2006.  Deposition,  how  taken. 

^  dOOd.    Tbe  testimony  of  witnesses  is  taken  in  three  modes : 

1.  By  affidavit. 

2.  By  deposition. 

3.  By  oral  examination. 

H.T.  C.  C.P.I  1809;  Or.  C.  C.P.I  TO.  i 

^  3003.  An  affidavit  is  a  written  declaratioD-  ^nnder  oath, 
made  without  notice  to  the  adverse  party. 

K.y.C.  C.  P.I1810;  Or.C.  C.  P.  5  79S.  * 

^  9004.  A  deposition  is  a  written  declaration  under  oath, 
made  upon  notice  to  tbe  adverse  party  for  the  pni*poee  of  en- 
abling bim  to  attend  and  croBs-ezamiue. 

N.  T.  C.  C.  P.  » 1811 ;  Or.  G.  C.  P.  8  794. 
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^  3005.  An  oral  examination  is  an  examination  in  presence 
of  the  jury  or  tribunal  wbich  is  to  decide  the  fact  or  act  upon  it, 
the  testimony  being  heard  by  the  jury  or  tiibanal  from  the  lips 
of  the  witness. 

N.  Y.  C.  C.  P.  §  1812;  Or.  C.  C.  P.  1 79S. 

^  3006.  Depositions  must  be  taken  in  the  form  of  question 
and  answer,  and  the  words  of  the  witness  must  be  written  down, 
unless  tlie  parties  agree  to  a  ditTerent  mode^ 

N.  Y.  C.  C.  P.  §  1813;  Or^C.  g..P.  SJ?^ 
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ARTICLE  II. 

AFFIDAVITS. 

Sionoir  2009.  Affidavits  and  depositions,  how-taken. 

2010.  Evidence  of  publication,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  this  state,  before  whom  may 

be  taken  in  this  state. 

2013.  If  made  in  another  state  of  the  United  States,  before 

whom  taken. 

2014.  If  made  in  a  foreign  country,  before  whom  taken. 
^15.    Certificate  of  the  clerk,  if  taken  before  a  judge  of  a 

court  out  of  this  fetate. 

^  S009.  An  affidavit  may  be  need  to  verify  a  pleading  or  a 
paper  in  a  special  proceeding,  to  prove  the  service  of  a  summons, 
notice  or  other  paper  in  an  action  or  special  proceeding,  to  obtain 
a  provisiDnal  remedy,  the  examination  of  a  witness,  or  a  stay  of 
proceedings,  or  upon  a  motion,  and  in  any  other  case  expressly 
permitted  by  some  other  provision  of  this  code. 

'S.  Y.  C.  C.  P.  S 1815;  See  Or.  C.  G.  P.  SS  798  799. 

'  ^  JSOIO.  Evidence  of  the  publication  of  a  document  or  notice 
required  by  law,  or  by  an  order  of  a  court  or  judge,  to  be  pub- 
lished in  a  newspaper,  may  be  given  by  the  affidavit  of  the  prin- 
ter of  the  newspaper,  or  his  foreman  or  principal  clerk,  annexed 
to  a  copy  of  the  document  or  notice,  specifying  the  times  when 
and  the  paper  in  which  the  publication  was  made. 

N.  Y.  C.  C.  P.  S 1817;  Or.  C.  0.  P«  8  80O. 

37  Cal.  458. 

^  dOll.  If  such  affidavit  be  made  in  an  action  or  special  pro- 
ceeding pending  in  a  court,  it  may  be  iiled  with  the  court  or  a 
clerk  thereof.  If  not  so  made,  it  may  be  Mled  with  the  clerk  of 
the  county  where  the  newspaper  is  printed.  In  either  case  the 
original  affidavit,  or  a  copy  thereof  certified  by  the  court  or  clerk 
having  it  in  custody,  is  primary  evidence  of  the  facta  stated  therein. 

K.  Y.  C.  C.  P.  S  1818;  Or.  C.  C.  P.  8  801. 
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^  •  * 

(  SOia.  ($  424.)  An  affidavit  to  be  used  before  any  court, 
jud^e  or  officer  of  this  state,  may  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary  public  in 
this  state. 

15  Cal.  53. 

$  »013.  (^  425.)  An  affidavit  taken  in  another  state  of  the 
United  States,  to  be  used  in  this  state,  must  be  taken  bofore  a 
commisBioner  appointed  by  the  governor  of  this  state  to  take  affi- 
davits and  depositions  in  such  other  state,  or  before  any  judge  of 
a  court  of  record  having  a  seal. 

^  S014.  (^  426.)  An  affidavit  taken  in  a  foreign  country,  to 
be  used  in  this  state,  must  be  taken  before  an  ambassador,  min- 
ister consul,  or  vice-consul  of  the  United  States,  or  before  iiny 
judge  of  a  court  of  record  having  a  seal  in  such  foreign  country. 

^  ^15.  (^  427.)  When  an  affidavit  is  taken  before  a  judge 
of  a  court  in  another  state,  or  in  a  foreign  country,  the  geuuine- 
ne€S  of  the  signature  of  the  judge,  the  existence  of  the  court  and 
the  fact  that  such  judge  is  a  member  thereof,  must  be  certified  by 
the*clerk  of  the  court,  under  the  seal  thereof. 
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IKTIOLE  in. 

DEPOSITIONS. 

8xonoir-ii019.    Deposition,  when  used. 

2020.  Testimony  of  a  witness  out  of  the.  state)  when  taken. 

2021.  In  the  state,  when  taken. 

^  d019.  In  all  case»  other  than  those  mentioned  in  section 
two  thousand  and  nine,  where  a  written  declaration  under  oath 
is  used,  it  must  be  a  deposition  as  prescribed  by  this  code. 

H.  Y.  C.  C.  P.  §  1819;  Or.  C.  C.  P.  S  802. 

$  9090.  ($  432.)  The  testimony  of  A  witness  oat  of  the 
state  may  be  taken  by  deposition,  in  an  action,  at  any  time  after 
the  service  of  the  summons  or  the  appearance  of  the  defeudailt ; 
and,  in  a  special  proceeding,  at  any  time  after. a  question  of  fact 
has  arisen  therein. 

Or.  C.  C.  P.  S  803. 

$  9021.  (^  428.)  The  testimony  of  a  witness  in  this  state 
may  be  taken  by  deposition,  in  an  action,  at  any  time  after  the 
service  of  the  summons  or  the  appearance  of  the  defendant ;  and 


^  9091.    The  testimony  of  a  witness  in  this  state  may  be 
taken  by  deposition  m  an  action,  at  any  time  after  the  service         g, 
of  the  summons,  or  the  appearance  of  the  defendant,  and  in         ]g 
a  special  proceeding,  after  a  question  of  fact  has  arisen  therein, 
in  the  following  cases  :  iig 

1.  When  the  witness  is  a  party  to  the  action  or  proceed: 

ing,  '«or  an  officer  or  member  of  a  corporation  which  is  a         he 
party  to  the  action  or  proceeding, ^6  or  a  person  for  whose  he 

immediate  benefit  the  action  or  proceeding  is  prosecuted  or 
defended ;  ig 

2.  When  the  witness  resides  out  of  the  county  in  which 

his  testimony  is  to  be  used;  ny 

3.  When  the  witness  is  about  to  leave  the  county  where  the         tot 
action  is  to  be  tried,  and  will  probably  continue  absent  when 

the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial, 
is,  nevertheless,  too  infirm  to  attend; 

6.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness  is 
not  required.    [Took  effect  March  15, 1876.] 


^  SOIS.  ($  424.)  An  affidavit  to  be  ueed  before  any  court, 
jud^e  or  officer  of  ibis  state,  may  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary  public  in 
this  state. 

15  Cal.  53. 

$  »013.  (^  425.)  An  affidavit  taken  in  another  state  of  the 
United  Stotes,  to  l>e  used  in  this  state,  must  be  taken  before  a 
commissioner  appointed  by  tbe  governor  of  this  state  to  take  affi- 
davits and  depositions  in  such  other  state,  or  before  any  judge  of 
a  court  of  record  having  a  seal. 

^  2014.  ($  426.)  An  affidavit  taken  in  a  foreign  country,  to 
be  used  in  this  state,  must  be  taken  before  an  ambassador,  min- 
ister consul,  or  vice-consul  of  the  United  States,  or  before  any 
judge  of  a  court  of  record  having  a  seal  in  such  foreign  country. 

$  ^15.  (^  427.)  When  an  affidavit  is  taken  before  a  judge 
of  a  court  in  another  state,  or  in  a  foreign  country,  the  genuine- 
ness of  the  signature  of  the  judge,  the  existence  of  the  court  and 
tiie  fact  that  such  judge  is  a  member  thereof,  must  be  certified  by 
the  clerk  of  the  court,  under  the  seal  thereoll 
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ARTICLE  ni. 

DEPOSITIONS. 

8ECTXoir2019.    Deposition,  when  used. 

2020.  Testimony  of  a  witness  out  of  the.  State)  when  taken. 

2021.  In  the  state,  when  taken. 

^  j)019.  In  all  case»  other  than  tbose  mentioned  in  section 
two  thousand  and  nine,  where  a  written  declaration  under  oath 
is  used,  it  must  be  a  deposition  as  prescribed  by  this  code. 

N.  Y.  C.  C.  P.  §  1819;  Or.  C.  C.  P.  §  802. 

$  aoao.  ($  432.)  The  testimony  of  a  witness  out  of  the 
state  may  be  taken  by  deposition,  iu  an  action,  at  any  time  after 
the  service  of  the  summons  or  the  appearance  of  the  defendant ; 
and,  in  a  special  proceeding,  at  any  time  after.a  question  of  fact 
has  arisen  therein. 

Or.  C.  C.  P.  §  803. 

$  2031.  {$  428.)  The  testimony  of  a  witness  in  this  state 
may  be  taken  by  deposition,  in  an  action,  at  any  time  after  the 
service  of  the  summons  or  the  appearance  of  the  defendant ;  and 


$  2031.    The  testimony  of  a  witness  in  this  state  may  be 
taken  by  deposition  in  an  action,  at  any  time  after  the  service         g, 
of  the  summons,  or  the  appearance  of  the  defendant,  and  in         ig 
a  special  proceeding,  after  a  question  of  fact  has  arisen  therein, 
in  the  following  cases :  lig 

1.  When  the  witness  is  a  party  to  the  action  or  proceed: 

ing,  ^«or  an  officer  or  member  of  a  corporation  which  is  a         he 
party  to  the  action  or  proceeding, '^6  or  a  person  for  whose         he 
immediate  benefit  the  action  or  proceeding  is  prosecuted  or 
defended ;  la 

2.  "When  the  witness  resides  out  of  the  county  in  which 

his  testimony  is  to  be  used;  riy 

3.  When  the  witness  is  about  to  leave  the  coundy  where  the         lot 
action  is  to  be  tried,  and  will  probably  continue  absent  when 

the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial, 
is,  neyertheless,  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness  is 
not  required.    LTook  eflfect  March  15, 1876.] 
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ABTICLE  IV. 

MANI9ER  OF  TAKING  DEPOSITIONS  OUT  OF  THE   STATE. 

Bbciion  2021.  TcstiiooDy  of  witoess  out  of  state  taken  upon  com- 
mission issued  under  seal,  upon  notice.  To  wtiom 
to  issue. 

2025.  Proper  interrogatories  may  be  prepared,  or  may  be 
waived  by  the  parties. 

2023.    Authorities  and  duties  of  commissioner 

2027.  Trial,  when  postponed  for  reason  of  non-return  of 
commission.' 

2023.    Deposition,  by  whom  used. 

J  2034.  (^  433.)  The  deposition  of  a  witness  bat  of  this 
state  may  be  taken  upon  commission,  issued  from  the  coart, 
under  the  seal  of  the  court,  upon  an  order  of  the  judtre  or  coart, 
or  comity  judge,  on  the  application  of  either  party,  upon  five 
days  previous  notice  to  the  other.  It  must  be  issued  to  a  person 
agreed  upon  by  the  parties,  or  if  they  do  not  agree,  to  any  judge 
or  justice  of  the  peace,  or  commissioner,  selected  by  the  officer 
issuing  it. 

Or.  C.  C.  P.  S§  806, 807. 

Stat.  1861, 119,  read :  "  any  Judge  or  justice  of  the  peace  selected  by  the 
officer  granting  the  commission,  or  to  a  commisHioner  appointed  by  Uie 
governor  or'  this  state  to  take  aflldavits  aud  depositions  in  other  states." 

27  Cal.  a77. 

^  9095.  (^  434.)  Such  proper  interrogatories,  direct  and 
cross,  as  the  respective  parties  may  prepare  to  be  settled,  or  if  the 
parties  disagree  as  to  their  form,  by  the  jadge  or  officer  granting 
the  order  for  the  commission,  at  a  day  fixed  in  the  order,  may  be 
annexed  to  the  commissiou  ;  or,  when  the  parties  agree  to  that 
mode,  the  examination  may  be  without  written  interrogatories. 

Or.  C.C.P.I808. 

^  2096.  ($  435.)  The  commission  must  aathorize  the  com- 
missioner to  administer  an  oath  to  the  witness,  and  to  take  bis 
deposition  in  answer  to  the  interrogatories,  or  when  the  examin- 
ation is  to  be  without  interrogatories,  in  respect  to  tiie  qnestion 
in  dispute,  and  to  certify  the  deposition  to  the  court,  in  a  sealed 
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envelope,  directed  to  the  clerk  or  other  persons  designated  or 
af2n:eed  npon,  and  forwarded  to  him  by  miJl  or  other  usoal  channel 
of  conveyance. 

Or.  C.  C.P.S809, 
27  Cal.  372. 

$  a0S7.  (^  436.)  A  trial  or  other  proceeding  most  not  be 
po8tx)oned  by  reason  of  a  commission  not  retnmed,  except  npon 
evidence,  satisfactory  to  the  conrt,  that  the  testimony  of  the  wit- 
ness is  necessary,  and  that  proper  diligence  has  been  used  to  ob- 
tain it. 

Or.  C.C.  P.S810. 

2  Cal.  596. 

^  a098.  The  deposition  mentioned  in  this  article  may  be 
used  by  either  party  on  the  trial  or  other  proceeding,  against  any 
other  party  giving  or  receiying  the  notice,  subject  tQ^  jost  ex* 
eeplions. 


0  ^31.^3^      TAKING  DEPOSITIONS  IN  THIS  STATE.  64ft 

ARTICLE  V. 

MANNER  -OF  TAKING   DEPOSITIONS  IN   THIS  STATE. 

Sectioii  2031.    Depositions'inay  be  takpn  before  a  judge,  etc.,  upon 
notice  to  the  adverse  party. 

2032.  Manner  of  taking  depositions.'   Hay  b«  used  by 

either  party  on  the  trial. 

2033.  When  deposition  excluded. 

2031.  A  deposition  once  taken  may  be  read  at  any  time. 

2035.  Deposition  in  this  state  to  be  used  in  other  states. 

2036.  How  to  procure  witness  upon  commission. 

2037.  IIow,  if  no  commission. 

2038.  Deposition,  howtcken^ 

^  2031.  ($  429.)  Either  party  may  have  the  deposition 
taken  of  a  witness  in  this  state,  in  either  of  the  cases  mentioned 
in  section  two  thousand  and  twenty-one,  before  a  judge  or  officer 
authorized  to  administer  oaths,  on  serving  upon  the  adverse 
party  previous  notice  of  the  time  and  place  of  examination, 
together  with  a  copy  of  an  affidavit,  showing  that  the  case  is 
witbiu  that  section.  Such  notice  must  be  at  least  live  days, 
adding  also  one  day  for  every  twenty-five  miles  of  the  distance 
of  the  place  of  examination  from  the  residence  of  the  person  to 
whom  the  notice  is  given,  unless,  for  a  cause  shown,  a  judge,  by 
order,  prescribe  a  shorter  time.  When  a  shorter  time  is  pre- 
scribed, a  copy  of  the  order  must  be  served  with  the  notice. 

See  Or.  C.  C.  P.  §  811. 

Stat.  185f),  218,  read :  "  Or  clerk,  or  any  justice  of  the  peace,  or  notary 
public  i'l  this  state,"  instead  oj*  "or  officer  authorized  to  administer 
oaths;"  also  inserted  between  "thitt  section"  and  "such  notice"  the 
•^  ords :  '^At  any  time  during  the  forty  days^  immediately  after  the  service 
of  the  summons  ly  publication  has  been  completed^  and  at  any  time  there- 
after ^  when  the  defendant  has  not  appeared,  the  notice  required  by  this  see- 
tton  map  be  served  on  the  clerk  of  the  court  where  the  action  is  pending. 

Stat.  1851, 118,  was  same  as  stat.  185;)  omitting  the  last  words  inserted 
supra. 

2  Cal.  383;  3  Cal.  94;  5  Cal.  444;  6  Cal.  659;  9  Cal.68;  17  Cal.  37. 

^  S03;3.  (^  430.)  Either  party  may  attend  the  examination 
and  put  such  questions,  direct  and  cross,  as  may  be  proper.  The 
deposition,  when  completed,  must  bo  carefully  read  to  the  wit- 
ness and  corrected  by  him  in  any  particular,  if  desired  ;    it  mast 
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then  be  8nl)9cribed  hy  the  witness,  certified  by  the  judge  or  officer 
tailing  the  deposition,  inclosed  in  an  envelope  or  wnipper,  sealed 
and  directed  to  the  clerk  of  the  court  in  which  the  action  is  pend- 
ing, or  to  such  person  as  the  parties  in  writing  may  a^ree  upon, 
and  either  delivered  by  the  judge  or  oflScer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail  or  by  some  safe  private 
opportunity ;  and  thereupon  such  deposition  may  be  used  by 
either  party  upon  the  trial  or  other  proceeding  ai^inst  any  party 
giving  or  receiving  the  notice,  subject  to  all  legal  exceptions ;  but 
if  the  parties  attend  at  the  examination,  no  objection  to  the  form 
of  an  interrogatory  shall  he  made  at  the  trial,  unless  the  same 
was  stated  at  the  time  of  the  examination.  If  the  deposition  be 
taken  under  subdivisions  two,  three  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial  that 
the  witness  continues  absent  or  infirm,  or  is  dead.  The  deposi- 
tion thus  taken  may  be  also  read  in  case  of  the  death  of  the 
witness. 

Stat.  1851. 119,  inserted  the  words :  *'  by  affidavit  or  oral  testimony,"  be- 
tween "proof,"  and  "must  be  made  uttnc  trial." 

2  Cal.  333 ;  3  Cal.  H ;  6  Cal.  17,  M9 ;  9  Cal.  68 ;  14  Cal.  642 ;  18  Cal.  330 ;  19 
Cal.  ^i ;  22  Cal.  ii ;  27  Cal.  373. 

$  2033.  Noth withstanding  the  taking  of  a  deposition,  it  may 
be  excluded  from  the  case  upon  proof  that  sufficient  notice  was 
not  given  to* the  party  against  whom  it  is  offered  to  enable  him 
to  attend  the  taking  thereof,  or  that  the  taking  was  not  in  all  res- 
pects fair. 

N.  Y.  C.  C.  P.  s  law. 

^  2034:.  (^  431.)  When  a  deposition  has  been  onee  taken, 
it  may  be  read  by  either  party  in  any  stage  of  the  same  action  or 
proceeding,  or  in  any  other  action  between  the  same  parties  upon 
the  same  subject,  and  is  then  deemed  the  evidence  of  the  party 
reading  it. 

Or.  C.  C.  P.  S  818. 

8  Cal.  573;  14  Cal.  542. 

$  2035.  Any  party  to  an  action-or  special  proceeding  in  a 
conrt,  or  before  a  judge,  of  a  sister  state,  may  obtain  the  testi- 
mony of  a  witness  residing  in  this  state,  to  be  used  in  such  action 
or  proceeding,  in  the  cases  mentioned  in  the  next  two  sections. 

N.  Y.  C.  C.  P.  S  1883^ 

C.  G.  Pi— 5fi. 
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^  JI036.  If  a  commiaBion  td  take  each  teetimony  baer  been 
issued  from  the  coiii't  or  jadge  before  whom  sach  action  or  pro- 
ceeding is  pending,  on  producing  the  commi88i(m  to  a  district  or 
a  coanty  judge,  with  an  affidavit  satisfactory  to  him  of  the  mv 
teriality  of  the  testimony,  he  may  issae  a  sabpoena  to  the  witness, 
requiring  him  to  appear  and  testify  before  the  commissionei; 
named  in  the  commission,  at  a  specified  time  and  place. 

N.  Y.  C.  C.  P.  S  1834. 

$  9037.  If  a  commission  has  not  been  issaed,  and  it  appears 
to  a  district  (or)  county  judge-or  justice,  by  affidavit  satis&ctory 
to  him — 

1.  That  the  testimony  of  the-  witness  .is  material  t&  either 
party. 

2.  That  a  commission  to  take  the  testimoDy  of -flach  witneaa 
has  not  been  issued. 

3.  That,  according  to  the  law  of  ^he  state  where  the  action  or 
special  pi*oceeding  is  pending,  the  deposition  of  a  witness  taken 
under  such  circumstance,  and  before  such  judge-or  justice,  will  be 
received  in  the  action  or  proceeding — 

He  must  issue  his  subpoena,  requiring  the  witness  to  appear 
and  testify  before  him  at  a  specified  time  and  place. 
K.  Y.Cf.  C.P.81885. 

$  9038.  Upon  the^  appearance  of  the  witnesSi  the  judge  or 
justice  must  cause  his  testimony  to  betaken  in  writing,  and  mosft 
certify  and  transmit  the  same  to  the  court  or  judge  before  whom 
the  action  or  proceedipg  is  pending,  in  aachPmanner  f|ii  (be  law  of 
that  state  requires. 

if.T.c.cp.siaii^ 


^I  GENERAL  RULES  OV  EXAMINATION.      $$  204:2-2044 

ARTICLE  VI. 

fafBinERlL   RULES  OF  EXABTTKrATIOTr. 

BbCTIos  2012.  Order  of  proof,  how  regulated. 

2043.  Witnesses  uot  under  examination  may^  be  excluded. 

2044.  Court  may  control  mode  of  interrogation. 

2045.  Direct  and  cro86*examination  defined. 
2043.  Leading  question  defined. 

2047.  When  ^vitness  may  refresh  memory  from  notes. 

2048.  Cross-examination,  as  to  what. 

2049.  Tarty  producing  not  allowed  to  lead  witness. 

2050.  Witnrss,  how  examkied.    When  re-examined. 

2051.  Uow  impeached. 

2052.  Same. 

26C3.    Evidence  of  good  character,  when  allowed. 
2C54.    'Writing  shown  to  witness  may  be  inspected  by 
adrerse  party. 

^  2042.  The-order  of  proof  must  be  regulated  by  the  sonnd 
discretion  of  the  conrt.  Ordinarily,  the  party  beginuiug  the 
case  must  exhaast  liia  evidence  before  tlie  other  party  begiaa. 

K.  Y.  C.  C.  r.  §  1837;  Or.  C.  C.  P.  §  820. 

6  Gal.  137 ;  6  Cal.  170;  8  Cal.  49;  15  CaL  199;  26  GaL€06;  27  Cal.  248;  33 
Cal.  (j08;37Cul.4a8. 

Vide  §§  2045,2050. 

^  2043.  If  either  ^wrrtyTeqtiJres  it,  the  jtidge-may  exclude 
from  the  courtroom  any  witness  of  the  adverse  party,  not  at 
tbe  time  tinder  examinatioDr  so  that  he  may  not  hear  the  testimony 
of  other  witnesses. 

N.  Y.  C.  C.  P.  &  1888;  Or.  C.  G.  P.  S  821. 

$  2044.  Tbe  court  must  exercise  a  reasonable  control  over 
tlie  mode  of  iuterrogafiou,  so  as  to  make  it  as  rupid,  as  distinct, 
as  little  annoying  to  tbe  witness  and  as  effective  for  the  extraction 
of  the  truth  as  may  be  ;  but  subject  to  this  rule — the  parties  may 
put  such  pertinent  and  legal  questions  as  they  see  fit.  The  court, 
however,  may  stop  the  production  of  further  evidence  upon  any 
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particular  point  when  the  evidence  upon  it  ia  already  so  full  •■ 
to  preclnde  reasonable  doubt 

N.  T.  C.  C.  P.  S  1840;  Or.  G.  C.  P.  I82S. 

F{(f0  §§2065,2066.  % 

$  a045.  The  examinatioi^f  a  witness  by  the  party  |m>diic* 
ing  him  is  denominated  the  direct  examination ;  the  eximination 
of  t1)e  same  witness,  upon  the  same  matter,  by  tlie  adverse  party, 
the  cross-examination.  The  direct  examination  must  be  com- 
pleted before  the  cross-examination  begins,  unless  the  ooart 
otherwise  direct. 

N.  Y.  C.  C.  P.  S 1841;  Or.  C.  C.  P.  S  8M. 
Vide  §  2042. 

^  a04e.  A  question  which  suggests  to  the  witness  the  answer 
whicli  the  examiuiug  party  desires,  is  denominated  a  leading  or 
suggestive  question.  On  a  direct  examination,  leading  qnestions 
are  not  ullowed,  except  in  the  sound  discretion  of  the  court, 
under  special  circumstances  making  it  appear  that  the  interests  of 
justice  require  it. 

^.  Y.  C.  C.  P.  8 1842;  Or.  C.  C.  P.  « 82i. 

$  $804:7.  A  witness  is  allowed  to  refresh  his  nfooaory  respect- 
ing a  fact,  by  anything  written  by  himself  or  under  his  directioir 
at  the  time  when  the  fact  occurred  or  immediately  thereafter,  or 
at  any  other  time  when- the  fact  was  fresh  in  his  memoiy  and  he 
knew  that  the  same  was  correctly  stated  in  the  writing.  But  in 
such  case,  the  writing  must  be  produced  and  may  be  seen  by  the 
advefcte  party,  who  may,  if  he  choose,  cross-examine  the  witness 
upon  it,  and  may  read  it  tD  the  jury.  So,  also,  a  witness  may  tes- 
tify from  such  a  writing,  though  be  retain  no  recollection  of  the 
particular  facts,  but  such  evidence  must  be  received  with  caution. 

N.  Y.  C.  C.  P.  $  1843;  Or.  C.  C.  P.  1 8261 

^  2048.  Tlie  opposite  party  may  cross-examine  the  witness 
as  to  any  facts  stated  in  his  direct  examination  or  connected 
therewith,  and  in  so  doing  may  put  leading  questions,  bnt  !f  he 
examine  him  as  to  other  matters,  such  examination  id  to  be  eab- 
ject  to  the  same  rnles  as  a  direct  examination. 

N.  Y.  C.  C.  P.  k  1844;  Or,  C.  C.  P.  8  827. 

5  Cat.  430;  14  CaL  18;  25  Cat  212;  33 Cal.  W,M1 ;  96  CaL 
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^  MMtO.  The  party  prodocing  a  witness  is  not  allowed  to  im- 
peach his  credit  by  evidence  of  bad  character,  bat  he  may  con- 
tradict hiro  by  other  evidence,  and  may  also  show  that  he  has 
made  at  other  tiroes  statements  inconsistent  with  his  prepent  tes. 
(iuMMiy,  as  provided  in  section  two  thonaaud  and  fifty -two. 

K.  T.  C.  C.  P.  S  1845;  Or.  C.  C.  P.  S  828. 
MCal.884. 

^  9050*  A  witness  once  examined  cannot  be  re-examined  as 
to  the  same  matter  without  leaye  of  the  ooart,  bat  he  may  be  re- 
examined as  to  any  new  matter  upon  which  he  has  been  examined 
by  the  advense  party.  And  after  the  examinations  on  both  sides 
are  once  conclnded,  the  witness  cannot  be  recalled  without  leave 
of  the  coart.  Leave  is  granted  or  withheld,  iu  the  exercise  of  a 
■oond  discretion. 

K.  T.  C.  C.  P.  S  1846;  Or.  C.  C.  P.  S  82». 
rtdeSa042. 

^  9051.  A  witness  may  be  impeached  by  the  party  against 
whom  he  was  called,  by  contradictory  evidence  or  by  evidence 
that  his  general  repatation  for  truth,  honesty  or  integrity  is  bad, 
but  not  by  evidence  of  particular  wrongful  acts,  except  that  it 
may  be  shown  by  the  examination  of  the  witness,  or  the  reoord 
of  the  judgment,  that  he  has  been  convicted  of  u  felony. 

K.  Y.  C.  C.  P.  S  1847;  Or.  C.  C.  P.  S  8S0;  ttats.  1887-8,  p.  19M. 

Vide  SS  1847-1879  and  note. 

12  Cal.  306 ;  27  Cat.  630 ;  3d  Cal.  614, 697.    Vide  S 1847 

^  a059,  A  witness  may  also  be  impeached  by  evidence  that 
be  has  made,  at  other  times,  statements  inconsistent  witii  his 
present  testimony  ;  bat  before  this  can  be  done  the  statements 
must  be  related  to  him,  with  the  circumstances  of  times,  places 
and  persons  present,  and  he  must  be  asked  whether  he  made  such 
statements,  and  if  so,  allowed  to  explain  them.  If  the  statements 
be  in  writing,  they  must  be  shown  to  the  witness  before  any 
question  is  put  to  him  tonceming  them. 

K.  T.  C.  C.  r.  S  1848:  Or.  G.  C.  P.  S  831. 

S  Cal.  326;  16  Cal.  173, 222 ;  25  Cal.  567 ;  89  Cal.  482.    Vkt€  1 1847. 

f  9053.  Evidence  of  the  good  character  of  a  party  is  not 
admisaible  in  u  civil  action,  nor  of  a  witness  in  any  action,  until 
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the  character  of  such  party  or  witneas  baa  been  impeaebodt  or 
nnless  the  issue  iuvolves  biB  character. 

N.  Y.  C.  C.  r.  S  18«;  Or.  C  C.  P.  S  dSL 

27  Cal.  300. 

^  S0S4.  Whenever  a  writing  is  shown  to  a  witness,  it  may 
be  inspected  by  the  opposite  party,  and  if  proved  by  the  witness 
TDUSt  be  read  to  tho  jury  before  his  testimony  is  cloeedj  or  it  can- 
not be  read  except  on  recalling  the  witnesa. 

K.Y.CCr.&lSSOt  Or.aCP.SttS. 
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V 

TITLE  IV. 

OP  THE  EFFECT  OP  EVIDENCE?. 

SBOTXOsa061.    Jury  jadges  of  *effect  of  eyidence,  bat- to- be  in- 
structed on  certain  points. 

$  a061.  The  jury,  subject  to  the  control  of  the  court,  in  the 
cases  specified  in  this  code,  are  the  judges  of  the  effect  or  value  of 
evidence  addressed  to  them,  except  when  it  is  declared  to  be  con- 
clusive. They  are,  however,  to  be  instructed  by  tho  court  on  all 
proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence  is  not 
arbitrary,  but  to  be  exercised  with  legal  discretion,  and  in  sub- 
ordination to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  with  the 
declarations  of  any  number  of  witnesses,  which  do  not  produce 
conviction  in  their  minds,  against  a  less  number  or  against  a  pre- 
sumption or  other  evidence  satisfying  their  minds. 

3.  Tliat  a  witness  false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed 
with  distrust,  and  the  evidence  of  the  oral  admissions  of  a  party 
with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must  be 
proved,  and  when  the  evidence  is  contradictory  the  decision 
must  be  made  according  to  the  preponderance  of  evidence  ;  that 
in  criminul  cases  guilt  must  be  established  beyond  reasonable 
doubt. 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  im 
trinsic  weight,  but  also  according  to  the  evidence  which  it  is  in 
the  power  of  one  side  to  produce  and  of  the  other  to  contradict; 
and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satibfactory  was  within 
the  power  of  the  party,  the  evidence  offered  should  be  viewed 
with  distrust. 

N.  Y.  C.  C.  P.  8 1852;  Or.  C.  C.  P.  8  835. 
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8  Cal.216;  9  Cal.  585;  12  Cal.  SOO;  17  Gia.  186;  92  C«1.SI8;  S4Cal.888;  40 

Oal.  272. 

Hde8»  806, 2102. 

SubdlvlslOB  2.— 15  Cal.  888 :  38  CaL  6t. 
BabdiviBlon  4.— Fufe  8 1870, 2  A  S. 
BoMlvlaion  5.— Ftde  8 1961. 
SaMlvision  7.-5  CaL  249 :  9  CaL  480. 
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TITLE  V. 

OP  THE  BIGHTS  AND  DUTIES  OP  WITNESSES. 

Sxonov  2064.  WitoewM  bound  to  attend  wlien  snbpomaed 

*  i^.65.  Witnesses  boond  to  answer  qoestioniS. 

2066  Bight  of  witnesses  to  protection. 

2067.  Witnes8c#  protected  from  arrest  when  attending, 

or  going  or  returning. 

2068.  Arrest  to  he  made  void,  and  party  making  arrest 

liable,  etc. 
2069    To  make  affldarit  if  arrested. 
2070.    Conrt  to  discharge  witness  iVom  arrest. 

^  9004.  (^  407.)  A  witness,  served  with  a  BabpoBoa,  must 
attend  at  the  time  appointed,  with  any  papers  nnder  bis  centred 
reqaired  by  the  sabpoena,  and  answer  ail  pertinent  and  legal 
qaeations  ;  and,  nnlees  sooner  discharged,  must  remain  until  the 
testimony  is  closed. 

See  Or.  G.  C  P.  ft  836. 

14  Gal.  18;  33  Gal.  641 ;  96  Gal.  22l 

^  S065.     (^  408.)     A  witness  must  answer^neatiooB  legal  sod 

pertinent  to  the  matter  in  isaae,  though  his  answer  may  establish 

a  claim  against  himself ;  but  he  need  not  give  an  answer  which 

will  have  a  tendency  to  subject  him  to  punishment  for  a  felony ; 

nor  need  he  give  an  answer  which  will  have  a  direct  tendency  to 

degrade  his  character,  unless  it  be  to  the  very  fact  in  issue,  or  to 

a  fact  from  which  the  fact  in  issue  would  be  presumed.    But  a 

witness  must  answer  as  to  the  &ct  of  bis  previous  conviction  for 

felonv.  * 

Or.  G.  C.  P.  f  837. 

7 GaL  164; 35  Gal.  89;  39  GaL  449. 

^  9060.  It  is  the  right  of  a  witness  to  be  protected .  from  ir> 
relevant,  improper  or  insulting  questions,  and  from  harsh  or  in- 
sulting demeanor ;  to  be  detained  only  so  long  as  the  interests  of 
justice  reqnire  it;  to  be  examined  only  as  to  matters  legal  and 
pertinent  to  the  issue. 

N.  T.  G.  G.  P.  1 1855;  Or.  G.  G.  P.  if  838. 
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^  9067.  ($  415.)  Every  person  -who  has  been,  in  good 
faith,  served  with  a  sabpoena  to  attend  as  a  witness  before  a 
court,  judge,  commissioner,  referee  or  other  person,  in  a  case 
where  the  disobedience  of  the  witness  may  be  punished  as  a  con- 
tempt, is  exonerated  from  arrest  in  a  civil  action  while  going  to 
the  place  of  attendance,  necessarily  remaining  there  and  retam- 
ing  thereform. 
.    6  Cal.  32. 

^  $d068.  (^  416.)  The  arrest  of  a  witness,  contrary  to  the 
preceding  section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt oj  the  cov.rt ;  and  the  person  making  it  is  responsible  to 
the  witness  afresied  for  dovblc  the  amount  of  the  damages 
which  may  be  assessed  against  him,  and  is  also  liable  to  an 
action  at  the  suit  of  the  party  serving  the  witness  with  a  snbpana^ 
for  the  damages  sustained  by  him  in  coiisequence  of  the  arrest. 

IS.  Y.  C.  C.  P.  §  1856;  Or.  C.  C.  P.  S839. 

^  a069.  ($  416.)  An  officer  is  not  liable  to  the  party  for 
making  the  airest  in  ignorance  of  the  facts  creating  v  e  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the  party,  if 
•ttch  party  claim  the  exemption  and  make  an  aflSdavit  stating — 

1.  That  he  has  been  served  with  a  subppena  to  attend  as  a  wit- 
ness before  a  court,  officer  or  other  person,  specifying  the  same, 
the  place  of  attendance,  and  the  action  or  proceeding  in  which 
the  subpoena  was  issued ;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement, 
with  the  intention  of  avoiding  an  arrest. 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or 
rertumiug  therefrom,  or  remaining  there  in  obedience  to  the  snb- 
poena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him 
from  liability  for  discharging  the  witness  when  arrested. 
See  Or.  C.  C.  P.  §  840. 

^  59070.  The  court  or  officer  issuing  the  8ubp<»na,  and  the 
eonrt  or  officer  before  whom  the  attendance  is  required,  may 
discharge  the  witness  from  an  ari*ebt  made  in  violation  of  sectiom 
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two  thomand  and  nxty-aeTen.  If  the  comt  have  a^KMunad 
before  the  anreet,  or  before  applicatioii  for  the  duchaige,  a  jn^ga 
of  the  oonri  or  a  county  judge  may  giant  the  diMhaiga. 

K.  T.  a  c.  P.  I  iw;  Or.  c  c.  r.  I  ao. 
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TITLE  VI, 

OGP  EVIDENCE  IN  PARTICULAR  CASES,  AXD  MISCEL- 
LANEOUS AND  GENERAL  PROVISIONS. 

oChaptxu       I.    Evidence  in  particular  cases. 

II.    Proceedings  to  perpetuate  testimont. 

III.  Administration  of   oaths  and    affirma- 

tions. 

IV.  General  provisions. 


CHAPTER  I. 

EVIDENCE  IN  PARTICULAR   CASES. 

'Saonoir  2074.  An  offer  equivalent  to  payment. 

.2075.  Whoever  pays  entitled  to  receipt. 

:2078.  Objections  to  tender  mun  be  specifiKl. 

2077.  Rules  for  construing  description  of  lands. 

2078.  Coinpromifie  offer  of  no  avail. 

2079.  In  action  for  divorce,  admission  not  lufllcient. 

^  $3074.  An  offer  in  writing  to  pay  a  particular  sum  of  money, 
or  to  deliver  a  written  iDstrumeut  or  specific  personal  property, 
is,iif  not  accepted,  equivalent  to  tbe  actual  production  and  tender 
of  the  money,  instrument  or  property. 

N.  Y.  C.  C.  P.  8 1859;  Or.  C.  C.  P.  §  842. 

1  Cal.  337 ;  5  Cal. 339;  14  Cal.  519;  19  Cal. 208, 876;  25  Cal.  502;  26  Cal. 
585;  32  Cal.  liiS;  UXial.  616,666. 

^  2075.  Whoever  pays  money,  or  delivers  an  instmment  or 
(>roperty,  is  entitled  to  a  receipt  therefor  from  the  person  to  whom 
tbe  payment  or  delivery  is  made,  and  may  demand  a  proper  sig- 
nature to  such  receipt  as  a  condition  of  the  payment  or  delivery. 

N.  Y.  C.  C.  P.  S  I860;  Or.  C,  C.  §  843. 
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^  9076.  The  person  to  whom  a  tender  is  made,  mnst,  at  the 
time,  specify  any  objection  he  may  have  to  the  money,  instrament 
or  property,  or  be  mast  be  deemed  to  have  waived  it ;  and  if  the 
objection  be  to  the  amount  of  money,  the  terms  of  the  instrament, 
or  the  amount  or  kind  of  property,  he  must  specify  the  amoant, 
terms  or  kind  which  he  requires,  or  be  precluded  from  objecting 
afterwards. 

K.  Y.  C.  C.P.  S 1861;  Or.  C.  C.  P.  S 841. 

^  9077.  The  following  are  the  rales  for  constming  the  des- 
criptive part  of  a  conveyance  of  real  property,  when  the  con- 
fltmction  is  doubtful  and  there  are  no  other  sufficient  circamstan- 
ces  to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained  particulars 
in  the  description,  the  addition  of  others  which  are  indefinite, 
anknown  or  false,  does  not  frastrate  the  conveyance,  bnt  it  is  to 
be  construed  by  the  first  mentioned  particulars. 

2.  When  permanent  and  visible  or  ascertained  boundaries  or 
monnments  are  inconsistent  with  the  measurement,  either  of 
lines,  angles  or  surfaces,  the  boundaries  or  monuments  are  para- 
moont. 

3.  Between  different  measurements  which  are  inconsistent 
with -each  other,  that  of  angles  is  paramount  to  that  of  surfaces, 
and  that  of  lines  paramount  to  both. 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the  road  or 
the  thread  of  the  stream  are  included  in  the  conveyance,  except 
where  ^e  road  or  bed  of  the  stream  is  held  under  another  title. 

5.  When  tide  water  is  the  boundary,  the  rights  of  the  grantor 
to  low  water  mark  are  included  in  the  conveyance. 

6.  When  the  description  refers  to  a  map  and  that  reference  is 
inconsistent  with  other  particulars,  it  controls  them  if  it  appear 
that  the  parties  acted  with  reference  to  the  map ;  otherwise  the 
map  is  subordinate  to  other  definite  and  ascertained  particulars. 

N.  Y.  C.  C.  P.  8  1862;  Or.  C.  C.  P.  8 845. 

10  Cal.  589:  Ferris  v.  Goover,  24  Cal.  435:  25  Cal.  296.440;  29  Cal.  386; 
30  Cal.  468 ;  34  Cal.  334 ;  36  Cal.  122, 606 ;  37  Cal.  432.     Vide  §  1860. 


Subdivision  1.— 27  Cal.  57;  34  Cal.  624. 

Bion2.— lOCnl.  589; 
.385;  32  Cal.  219;  a 

C  €•  P.— SO. 


Subdivision  2.-10  Cnl.  589;  22  Cal.  496;  25  Cal.  296;  26  Cal.  615;  26  Cal. 
175;  29  Cal.  385;  32  Cal.  219;  34  Cal.  334. 
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Subdivision  4.-22  Cal.  484;  25  Cal.  122. 
Subdivision  G.-IO  Cal.  589;  24  Cal.  485. 

$  $9078.  An  offer  of  compromise  is  not  an  admission  that  any 
thiug  is  due. 

N.  Y.  C.  C.  P.  §  1863;  see  Or.  C.  0.  P.  §  84& 

$  2079.  Ill  an  action  for  divorce  on  the  ground  of  adalterj< 
fi  confession  of  adultery,  whether  in  or  oat  of  the  pleadings,  is 
not  of  itself  suflScient  to  justify  a  judgment  of  diTorce. 

N.  Y.  G.  G.  P.  S  18M;  Or.  C.  C.P.SMt 
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CHAPTER  IT. 

PROCEEDINaS  TO  PERPETUATE  TESTIMONY. 

Sbotton  2083.  Evidence  may  be  perpetuated. 

2084.  Manner  of  application  for  order. 

2085  Notice  oftime  and  place  to  be  given. 

2086.  Manner  of  taking  the  deposition. 

2087.  Deposition  to  be  filed. 

2088.  When  the  evidence  may  be  produoed. 

2089.  Effect  of  the  deposition. 

^  9083.  ($  437.)  The  testimony  of  a  witness  may  be  taken 
and  perpetuated  ns  provided  in  this  chapter. 

Stit.  ISM,  120 ;  Stat.  1859, 219,  iDserted, "  or  witnesses.' 
Or.  C.  C.  P.  §  848.  ^ 

$  9084:.  ($  438.)  The  applicant  must  produce  to  a  district 
judge,  or  to  a  county  judge,  an  affidavit  stating — 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a 
court  of  this  state,  and  in  such  case,  the  names  of  the  persons 
whom  he  expects  will  be  adverse  parties ;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the 
title  to  property  in  which  he  is  interested,  or  to  establish  mar- 
riage, descent,  heirship,  or  any  other  matter  which  may  here- 
after become  matenal  to  establish,  though  no  suit  may  at  the  time 
be  anticipated,  or  if  anticipated,  he  may  not  know  the  parties  to 
Buch  suit ;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of  resi- 
dence, and  a  general  outline  of  the  facts  expected  to  be  proved. 
The  judge  to  whom  such  petition  is  presented,  must  niuko  an 
order  allowing  the  examination  and  prescribing  the  notice  to  he 
given,  which  notice,  if  partiee  are  known  and  reside  in  this  state, 
must  be  pei-soually  served  on  them,  and  if  nnknowu,  such 
notice  must  be  served  on  the  clerk  of  the  county  where  the 
property  to  be  affected  by  such  evidence  is  situated,  and  a  notice 
thereof  published  in  some  newspaper  to  be  designated  by  the 
judge  making  the  order. 

Stat.  1859,  219,  substantially  the  same.  Inserting  "  a  petition  verified  hy 
the  oath  of  the  applicant,"  instead  of ''  affidavit^' 
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Subdlvistoii  4.-22  Cal.  484;  25  Cal.  122. 
Subdivision  6.-10  Cal.  589;  24  Cal.  4)5. 

$  $9078.  An  offer  of  compromise  is  not  an  admission  that  any 
thing  is  dae. 

N.  Y.  C.  C.  P.  S  1863;  see  Or.  C.  C.  P.  §  84& 

^  S079.  lu  an  action  for  divorce  on  the  ground  of  adulterj. 
fi  confession  of  adaltery,  whether  in  or  oot  of  the  pleadings,  is 
not  of  itself  safficient  to  jastify  a  jadgment  of  diTorce. 

N.  Y.  G.  G.  P.  S  18M;  Or.  G.  C. P.  SMt 
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CHAPTER  ir. 

PROCEEDINaS  TO  PERPETUATE  TESTIMONY. 

Sbotton  2083.  Evidence  may  be  perpetuated. 

2084.  Manner  of  application  for  order. 

2085  Notice  of  time  and  place  to  be  givea. 

2086.  Manner  of  taking  the  deposition. 

2087.  Deposition  to  be  filed. 

2088.  When  the  evidence  may  be  prodaoed. 

2089.  Effect  of  the  deposition. 

^  2083.  (^  437.)  The  teBtimony  of  a  witness  may  be  taken 
and  perpetnated  as  provided  in  this  chapter. 

Stat.  1851, 120 ;  Stat.  ISiJS,  219,  inserted, "  or  witnesses.' 
Or.  C.  C.  P.  §  848.  ^ 

^  2084:.  ($  438.)  The  applicant  mast  prod  nee  to  a  district 
jndge,  or  to  a  coanty  judge,  an  affidavit  stating — 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a 
court  of  this  state,  and  in  sucli  case,  the  names  of  the  persons 
whom  he  expects  will  be  adverse  paities ;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the 
title  to  property  in  which  he  is  interested,  or  to  establiuh  mar- 
riage, descent,  heirship,  or  any  other  matter  which  may  here- 
after become  material  to  establish,  though  no  suit  may  at  the  time 
be  anticipated,  or  if  anticipated,  he  may  not  Ivuow  the  parties  to 
each  suit ;  and, 

3.  The  name  of  the  witness  to  be  examined,  liis  place  of  resi- 
dence, and  a  general  outline  of  the  fact«  expected  to  bo  proved. 
The  judge  to  whom  such  petition  is  presented,  must  make  an 
order  allowing  the  examination  and  prescribing  the  notico  to  he 
given,  which  notice,  if  parties  are  known  and  reside  in  tltis  state, 
mnst  be  personally  served  on  them,  and  if  nnknown,  such 
notice  must  be  served  on  the  clerk  of  the  coanty  wiiere  the 
property  to  be  affected  by  such  evidence  is  situated,  and  a  notice 
tliereof  published  in  some  newspaper  to  be  designated  by  the 
judge  making  the  order. 

Stat.  1359, 219,  siihst^ntlallv  the  same,  Inserting  "  a  petition  verified  hy 
the  oath  of  the  applicant,"  instead  of ''  affidavit^' 
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Stat.  1851 ,  120.  read :  '*  Tbe  applicant  sball  prodace  to  a  district  judge ^ 
or  to  a  county  Judge,  an  aflSdavit  stating— 

1.  That  the  applicant  expects  to  be  a  party  to  an  action,  in  a  court  In 
this  state. 

2.  Thai  the  testimony  of  a  witness  residing  in  this  state,  whose  place 
of  rfsidcnce  is  stated,  is  necessary  to  the  prosecution  or  defense  of  such 
action ;  und  generally  the  facts  expected  to  be  proved. 

3.  That  the  party  named  who  is  expected  to  be  adverse  to  theapidl'' 
cant,  resides  or  is  ai  the  time  in  this  state.  The  Judge  may,  thereupon* 
in  his  discretion,  malco  an  order  allowing  the  examination,  and  prescrib- 
ing how  long  before  the  oxaminatiou  the  order  and  notice  of  the  time  and 
place  thereof  shall  be  served." 

^  S085.  (^  439.)  Upon  proof  of  service  of  the  notice,  the 
person  before  whom  the  depositions  are  ordered  to  be  taken 
roost  proceed  to  take  the  depositions  of  the  witnesses  named  in 
the  petition  apon  the  facts  therein  set'  forth,  and  the  taking  of 
the  same  may  be  continaed,  from  time  to  time,  in  the  discretion 
of  SQch  person. 

Stat.  1869,  219,  substantially  the  same,  inserting  "Judge"  Instead  of 
*^  the  person  "  and  "  such  person."  * 

Stat.  1851 ,  120,  read :  "  Upon  proof  of  personal  service  upon  the  person 
who  is  expected  to  be  the  :va verse  party  of  the  order,  copy  of  the  affidavit, 
and  of  a  notice  that  the  examination  will  be  taken  before  a  district  Judge, 
or  county  Judge  c>f  ihc  county  wlaerein  the  witness  resides,  or  may  be  as 
a  specified  time  an(P place;  such  Judge  may  take  the  deposition  of  tJie 
witness,  and  the  examination  may,  if  necessary,  bo  adjourned  from  time 
to  time.*' 

^  2086.  (^  440.)  The  examination  mnst  be  by  qaestion  and 
answer,  and  if  the  testimony  is  to  be  taken  in  another  state^  ii 
must  be  taken  upon  interrogatories  settled  in  the  sante  manner 
as  in  cases  of  depositions  ^  nnl^sa  the  parties  otherwise  agree. 
The  deposition,  when  completed,  most  be  carefully  read  to,  and 
snbscribed  by,  the  witness,  then  certified  by  the  judge,  and  im<» 
mediately  thereafter  filed  in  the  office  of  the  clerk  of  the  connty 
where  it  was  taken,  together  with  the  order  for  the  examination 
of  the  toitnesst  the  affidayit  on  which  the  same  was  granted,  and 
the  affidavit  of  service  of  the  affidavit,  order  and  notice. 

N.  Y.  C.  C.  P.  g  1868;  see  Or.  C.  C.  P.  §  851.  • 

Stat.  1859, 219,  read :  '*  Taken  "  instead  of  "  completed ; "  also  Inserted 
the  words,  "of  the  district  court"  between  "clerk"  and  "of  the  county ;" 
also  the  words,  "  the  petition  on  which  the  same  was  granted,  and  the 
proof  of  service  of  notice,"  instead  of  the  last  clause  beginning  with  "  the 
affidavit  on  which,"  and  omitted  words  in  italics. 

Stat  1851, 120,  omitted  Italicized  words. 

$  2087.  ($  441.)  The  affidavits  filed  with  the  depositions, 
or  a  certified  copy  thereof,  are  primary  evidence  of  the  facts 
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stated  therein,  to  show  compliauoe  with  the  provisious  of  this 
chapter. 

N.  Y.  C.  C.  P.  i  1869;  Or.  C.  C.  P.  S 852. 

Btat  1851, 121. 

Stat.  1859,  ':]9,  inserted  "^or  other  proof"  after  *'  sflldavltfi ;  "  slso  omit- 
ted the  last  clause;  '*  also  read  **frima/aeig  "  Instead  of  "  primary." 

$  28088.  (^  443.)  If  a  trial  be  had  between  the  parties 
named  iu  the  petition  as  parties  expectant,  or  their  sQccessors  in 
interest,  or  between  any  parties  wherein  it  may  be  material  to 
establish  the  facts  which  soeh  depositions  proye,  or  tend  to 
prove,  npon  proof  of  the  death  or  insanity  of  the  witnesses  or  of 
their  inability  to  attend  the  trial  by  reason  of  age,  sickness  or 
settled  infirmity,  the  depositions  or  certified  copies  thereof  may 
be  used  by  cither  party,  sabject  to  all  legal  objections ;  bnt  if 
the  p&<^i^  attend  at  the  examination,  no  objection  to  the  form  of 
an  interrogatory  can  be  made  at  the  trial,  unless  the  same  was 
stated  at  the  examination. 

l!^.  T.  C.  C.  P.  S 1870;  see  Or.  G.  G.  P.  S  853.    SUt  J859, 219. 

Stat.  1851,  121.  read:  *'AffldaTit"  instead  of  '* petition,"  and  omitted 
the  words,  *'or  between  any  parties  wherein  it  may  be  material  to 
establish  the  facts  which  such  depositions  prove  or  tend  to  prove.' ' 

^  9089.  The  deposition  so  taken  and  read  in  evidence  has 
the  same  effect  as  the  oral  testimony  of  the  witness,  and  no 
Qtlier,  and  every  objection  to  the  witness  or  to  the  i*elevancy  of 
any  question  pnt  to  him,  or  of  any  answer  given  by  him,  may  be 
made  in  the  same  manner  as  if  iie  were  examined  orally  at  the 
trial. 

X.  T.  C.  a  p.  S 1871 ;  see  Or.  €v>0.  P,  1 894. 
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CHAPTER  in. 

ADMINISTRATION  OF  OATHS  AND  APPIBMATIONfif, 

Section  2008.    Jadicial  and  certain  officeis  anthorized  to  adminli* 
ter  oaths. 
2094.    Form  of  ordinary  oath  to  a  ^tness. 
2085.    Form  may  be  varied  to  suit  witness'  belief. 

2006.  Same. 

2007.  Any  person  who  prefers  it  may  declare  or  affirm. 

^  a093.  (^  443.)  Every  conrt,  every  judge  or  clerk  of  any 
court,  every  justice  and  every  notary  public,  and  every  officer  or 
person  authorized  to  take  testimony  in  any  action  or  proceeding, 
or  to  decide  upon  evidence,  has  power  to  administer  oaths  or 
affirmations. 

K. T.  C.  C.  P.  g  1872;  Or.  C.  C.  P.  § 85«. 

Stat.  1851, 121,  Inserted  the  words,  "of  this  state"  after  "court; "  also 
"of  the  peace"  after  "justice;"  also  "In any  proceeding"  after  "evi- 
dence ; "  omitted  "  or  person;  "  also  "  in  any  action  or  proceeding." 

^  S094:.  An  oath  is  usually  administered  as  follows:  The 
person  who  swears,  expressing  his  assent,  when  addressed  in  the 
following  form  :  <*  You  do  swear,  in  the  presence  of  the  ever- 
lasting God,  that  the  evidence  you  shall  give  in  this  issue  (or 

matter)  pending  between tend ,  shall  be  the  troth, 

the  whole  truth  and  nothing  but  the  truth,  so  help  you  Qod." 

Bee  N.  Y.  C.  C.  P.  S 1B73, 1874 ;  and  Or.  C.  C.  P.  S  857. 

^  S095.  Whenever  the  court  before  which  a  person  is  offered 
ns  a  witness  is  satisfied  that  he  has  a  peculiar  mode  of  swearing, 
connected  with,  or  in  addition  to  the  usual  form  of  administration, 
which,  in  his  opinion,  is  more  solemn  or  obligatory,  the  court 
may  in  its  discretion,  adopt  that  mode. 

N.  Y.  C.  C.  P.  « 1875;  Or.  C.  C.  P.  S  858. 

^  S09G.     (^  444.)     When  a  person  is  sworn  who  believes  in 
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any  other  than  the  cbristian  religion,  he  may  be  sworn  according 
to  the  peculiar  ceremoDies  of  his  religion,  if  there  be  any  sach. 

N.  T.  C.  C.  P.  S 1876;  Or.  C.  C.  P.  i  859. 
Stat  1859, 219. 

(  3097.  (^  445.)  Any  person  who  desires  it  may,  at  his  op- 
tion, instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  following  form  : 
''Yon  do  solemnly  affirm  (or  declare)  that,"  etc.,  as  in  section 
two  thousand  and  ninety-fourc 

N.  Y.  C.  C.  P.  8 1877;  Or.  C.  C.P.  §  860. 

Stat  1851, 121,  read :  "  Any  -witness  who  desires  it,  may  at  his  option, 
instead  of  taking  an  oatb,  make  his  solemn  affinnation  or  declaration,  by 
assenting  when  addressed,  in  the  following  fonn :  **  Ten  do  solemnly 
affirm,  that  the  evidence  3'oa  shall  give  in  this  issue,  (or  matter)  pending 

between and ,  shall  be  the  troth,  the  wIjoIo  truth,  and 

nothing  bnt  the  truth."  Assent  to  this  affirmation  shall  be  made  by  the 
answer, ''  I  do."  A  fiilse  affirmation  or  declaration  shall  be  deemed  per- 
Joiy,  equally  with  a  false  oaUu" 
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CHAPTER  IV. 

GENERAL    PROVISIONS. 

Seotiov  2101.    Questions  of  fact  to  be  decided  by  the  Jury,  and  tiie 
evidence  addressed  to  them. 
2102.    Questions  of  law  addrcf^sed  to  the  court. 
210^).    Questions  of  fact  by  court  or  referees. 

^  $2101.  AH  questions  of  fuct,  other  than  those  mentioned  in 
tlic  ii'Xt  Hoctiuii,  are  to  be  decided  by  the  jury,  and  all  evidence 
thereon  addressed  to  them,  except  when  otherwise  provided  by 
tills  code. 

N.  Y.  C.  C.  r.  §  1879. 

4  Col.  260 :  0  Cal.  565;  18  CaL  S76i  82  Cal.  2U;  M  CaL  e63;  40  Cal.  272. 

Vide  §g  608, 2061. 

^  aiO^  AH  questions  of  law,  indnding  the  admissibility  of 
testimony,  the  facts  preliminary  to  such  admission,  and  the  con- 
struction of  statutes  and  other  writings,  and  other  rules  of  evi- 
dence, are  to  be  decided  by  the  court,  and  all  discussions  of  law 
addressed  to  it.  Whenever  the  knowledge  of  the  court  is,  by  this 
code,  made  evidence  of  a  fact,  the  court  is  to  declare  such 
knowledge  to  the  jury,  who  are  bound  to  accept  it. 

N.  y.  C.  C.  P.  §  1880. 

6  Cal.  119;  15  Cal.  27,  S61 ;  24  Cal.  268;  30  Cal.  548. 

^  ai03.  The  provisions  contained  in  this  part  of  the  code 
respecting  the  evidence  on  a  trial  before  a  jniy,  are  equally  ap- 
plicable on  the  trial  of  a  question  of  fact  before  a  court,  referee, 
or  other  officer. 

N.  Y.  C.  C.  P.  §  1881. 
Approved  March  Ih  i87S. 
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ABAXEMENT. 

action  not  to  abate  by  death  or  other  disability*  8  883. 

action  not  to  abate  by  transfer,  383. 

of  nuisance,  action  for,  731. 
Absbbcb  at  trial  wsiveB  Jury,  631. 

from  state,  effect  on  statute  of  limitations,  361. 

of  evidence,  ground  for  oontinuance,  596. 
Absemteb. 

defendant,  attorney  may  be  appointed  for,  413. 

appointment  for  in  probate  proceedings,  1718. 
ABSiSAcr,  in  partition  sales,  800. 

costs  for,  when  aIlow«id.  799. 

to  be  verified,  800. 
AcciDEirr. 

a  ground  for  new  trial,  667. 

ACCOVMT. 

copy  of,  may  be  demanded,  i54. 
how  stated  in  pleadings,  454. 
items  of,  need  not  be  pleaded,  464. 
fiuther  account  may  be  ordered,  464. 
to  be  rendered  by  surviying  partner,  1686. 
to  bo  rendered  by  special  administrator,  1417. 
to  be  rendered  by  persona  trusted  with  estate,  1461. 
order  to,  may  issue  against  public  administrator,  1736« 
of  joint  guanlian  may  be  allowed,  1775. 
of  public  administrator,  when  to  be  made,  1739. 
ACCOUKXiNa  AND  Sh^ttlemehtb. 

action  for,  for  rents  i)ending  redemption,  707. 

by  executors  and  administrators.    See  B^ucouroiw  ▲»!>  Admin- 

ISTIUTOBS. 

Act.    (See  Ck)DB  of  oim.  pboobdubb.) 
AonoN. 

definition  of,  15. 

one  form  of,  only,  807. 

does  not  abate  by  death,  etc.,  383. 

are  of  two  kinds,  17. 

against  husband  and  wife,  when  wife  may  defend  alone,  371. 

against  joint  debtors,  989>994. 

against  steamers,  boats  and  vessels,  813-827. 

against  sheriff  for  official  acts,  1055. 

against  sureties  on  arrest  and  bail,  490 

against  two  or  more,  proceedings  thereon,  414 

between  husband  aud  wife,  370. 

by  assignee,  367,  368. 
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Action  by  executors  and  administrators,  S8  1582,  1683,  1581*  1687, 
1588,1590.  ^  ^„^  _- 

by  father  or  mother,  for  injury  or  death  of  chila,  d76. 
by  father  or  mother,  for  seduction  of  daughter,  375. 
by  guardian,  for  injury  or  death  of  ward,  315. 
by  guardian,  for  seduction  of  ward,  376. 
by  guardian,  for  property  of  ward,  1769, 
by  purchaser,  at  shcrifif 's  sale  after  eviction,  708. 
by  representative,  for  death  of  person,  377. 
by  fetate,  440. 

by  surety,  to  compel  satisfaction  of  a  debt,  1050. 
by  unmarried  female,  for  seduction,  374.  ,  ,«.« 

consolidation,  in  proceedings  for  condemnation,  of  land,  1243. 
causey  of,  which  may  be  united,  427. 
continuance  in  Ci;so  of  death,  etc.,  383. 
costs,  when  all  jwed  in,  1022-1039. 
costri,  when  S3veral  actions  are  united,  1023. 
definition  of,  15. 
depositions  in,  2020,  2021. 

lor  coademna,tion  of  lands,  proceedings  in,  1243- 1263. 
for  damigcg(  against  defaulting  witness,  1992. 
for  damages  for  u  jurpation  of  office  or  franchise,  807. 
for  death  or  injury.  >vho  may  sue,  376,  377. 
for  delivery  of  personal  property,  509-521. 
for  foreclosure,  form  of,  726-728. 
for  foreclosure  of  liens,  1191-1199, 
for  libel  and  slander,  460. 
for  lieos  may  bo  consolidated;  1196. 
for  nuisance,  731. 

for  partition  of  real  property,  752-797. 
for  recovery  of  estate  sold  by  guardian,  1806. 
for  recovery  of  real  property,  740. 
for  cjnvtrsion  by  administrator,  1583. 
for  seduction,  who  may  sue,  374,  376. 
for  trespass,  733. 

for  trespass  by  administrator,  1583. 
for  ursurpation  of  office  or  franchise, ^802-809. 
for  waste,  732. 

for  waste  by  administrator,  1683. 
includes  special  proceedings,  363. 
how  commenced,  406. 
how  commeuced  in  justices'  courts,  839. 
limitation  of  action  on  guardians'  bond,  1805. 
limitation  of,  for  recovery  of  estate  sold,  1806. 
limitation  of  actions,  312-362. 
limitation  of,  how  affected  by  code,  7. 
limitation  of,  on  preferred  claim  for  wages,  1206. 
may  be  dismissed,  681, 1037. 
may  be  consolidated,  1048. 
m  y  be  continued,  595,  774  874-876. 

may  be  retried  on  failure  of  verdict  or  discl^ge  of  jury,  616. 
may  be  prosecuted  by  receiver,  568. 
may  be  prosecuted  in  Spanish,  where,  1056. 
may  proceed  after  judgment  against  one  of  several  defendants, 

579. 
on  undertaking  on  attachment,  552. 
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Action  on  nndertaUng  on  daim  and  delivery*  S  521. 

cm  undertaking  after  difBmissal,  581. 

on  gnbrniaaion  to  arbitration  revoked,  1290. 

on  1x>nd  of  administrator,  may  he  bronght  hy  co^administra- 
tor,  1586. 

on  bond  of  goardian,  1804. 

parties  in,  how  designated,  908. 

parties  to,  367-387. 

pendency  of— notice,  when  given,  409,  756. 

I>cndency  of  another,  ground  for  demurrer,  i90 

I>ending,  when  deemed,  1049. 

personal  may  be  had  for  lien  of  labor,  etc.,  1197.. 

place  of  trial  o^  392-400. 

place  of  trial  in  >iBtice8'  courts,  832. 

place  of  trial,  change  of.  397-400. 

place  changed  in  justices'  courts,  832-838. 

questions  of  fact  not  in  issue,  how  tried,  309. 

register  of,  to  be  kept  by  clerk,  1052. 

state  not  required  to  give  bonds  in,  1058. 

snccessive  actions  on  same  contract,  1047. 

testimony,  when  to  be  taken  by  clerk,  1051. 

time  of  commencement  of,  312-362. 

to  be  prosecuted  by  real  party  in  interest,  367. 

to  compel  an  accounting  for  rents  and  profits  pending  re- 
demption, 7o7. 

to  determine  adverse  claims  to  real  property,  738-748. 

to  determine  adverse  claims,  1050. 

to  foreclose  a  mortgage,  726-728. 

to  quiet  tiUe.  738. 

to  redeem  from  jadlcial  sale,  346. 

when  dismissed  and  nonsuit  granted,  581. 

who  may  appear  in,  in  justices'  courts,  842. 
Acnons,  in  justices'  courts. 

appearance  in,  842. 

arrest  of  defendant  in,  861-865. 

attachment,  when  may  issue,  866-869. 

claim  and  delivery,  proceedings  in,  870. 

how  commenced,  8;i9-850. 

pleadings  in,  851-859. 

place  of  trial,  832-838. 

place  of  trial,  change  of,  833. 

proceedings  after  change  of  venue,  836. 

provisions  of  code  ai>plicable,  925. 

Acts  of  foreign  executive,  as  evidence,  1918. 

of  municinal  corporation  as  evidence,  1918. 

or  dcclta..^.on  of  i>arty,  as  evidence,  1870. 
A.  D.  t;rm  ucfintd,  8. 

lur  term  for  absence  of  judge,  139. 

for  term  discharges  jury,  6x7. 

of  district  court,  when,  77. 

in  absence  of  jury,  flrom  lime  to  time,  617. 

of  supreme  court,  46. 

testimony  may  be  taken  by  deposition  on,  596. 

to  non- judicial  day,  effect  of,  1U5. 
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Administration. 

of  estate,  to  whom  granted,  8  1366. 

who  disqualified,  1369. 

•when  may  be  summary,  U69. 

of  oaths  and  affinnations,  2093«2097. 
Administrator. 

costs  in  actions  by  or  against,  1031. 

may  sno  alone  in  his  legal  capacity,  369. 

may  sue  for  death  or  injury  of  person,  377. 

may  be  excused  from  giving  bond  on  appeal,  946. 

to  render  account  to  probate  court,  97. 

powers  of,  may  be  suspended,  167. 

See  Executor  and  Administbatobs,  Special  Adminiis- 

TRATOBb. 

Admission. 

by  failure  to  verify  answer,  446. 

of  fact,  to  avoid  postponement,  595. 

of  genuineness  cf  instrument  by  failure  to  verify  answer,  147. 

of  genuineness  of  instrument  by  plaintiff,  448. 

of  service  of  summons,  415. 

when  genuineness  of  instrument  not  admitted,  449. 
Advebse  claim. 

to  real  property,  action  to  determine,  738. 

to  personal  property,  action  to  determine,  1050. 
Adverse  party. 

on  appeal)  who  is,  938. 

in  intervention,  385. 

when  notified  to  produce  written  instrument,  1938. 
Adverse  possession. 

by  actual  occupation,  326. 

occupation  under  written  instrument,  when  aeemed.  -324. 

to  legal  title,  must  bo  shown,  323. 

what  constitutes,  325. 
Affidavits. 

definition  of,  2003. 

may  be  used  for  what,  2009. 

before  whom  to  be  taken,  2012. 

before  whom  taken  within  United  States,  2013. 

bet  ore  whom  taken  in  foreign  country  or  state,  2014. 

certificate  required  to  foreign  affidavit,  iM)I5. 

for  arrest  of  judgment  debtor,  715. 

for  attachment,  v.'hat  to  state,  538. 

for  attachment  against  steamer,  boat  or  Teasel,  817.. 

for  a  contempt,  1211. 

lor  an  injunction,  527. 

for  judgment  by  confession,  1133. 

for  mandate,  requisites  of,  1087. 

for  prohibition,  1103. 

for  order  to  allow  amendment,  473. 

for  order  of  arrest;  481. 

for  order  of  arrest  in  justices*  court,  862 

for  order  to  examine  imprisoned  witness^  1996. 

for  postponement  of  action,  595. 

for  postponement  in  justices'  courts,  876.  ,  , . 

for  publication  of  summons,  412. 

for  publication  in  partition  suits,  757.  -  ^ 
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AffldftTits  for  review,  when  and  by  whom  made.  §  1069. 

for  BubmitiiDg  contruvefHy  without  aciion,  ll;j8. 

in  proceedings  to  contebt  election,  11 16. 

in  proceedings  to  contcHt  adminlBtrator's  bond»  139i» 

in  proceedlDgs  against.  Joint  debtors,  991. 

in  proceedings  to  try  right  of  office,  804. 

in  proceedings  to  perpetua  e  tcbiimouy,  2064. 

in  replevlD  where  delivery  is  claim  d,  510. 

may  be  taken  by  judicial  officers,  179. 

of  cunc'  almei  t  or  materiality  of  witness,  1988. . 

ot  costs  aud  d  sburKemeuts,  1033. 

of  justification  of  bail,  495. 

of  manners' claim  of  w:g(.s,  825. 

of  notice,  of  filit  gawtrd,  1286. 

of  plaintiff  den\  ing  <  xecution  of  instrument.  4481 

of  property  due  judgment  debtor,  717. 

of  solo  trader.  1818. 

of  service  and  mailing  of  notices,  1306. 

of  return  of  bummon«t.  410. 

of  service  of  summons,  415. 

of  sureties  on  bonds,  1057. 

of  publication,  whut  to  specify,  2010 

of  publication,  where  filed,  2. 11. 

of  titio  to  property  claimed  by  third  p8^*ty,  619. 

of  witness  for  exoneruti  n  from  contempts,  20C9L 

on  application  fur  writ  of  review,  10t>9. 

on  applicaiioD  for  iujuuction,  626. 

on  application  to  perpetuatd  testimony,  9084, 

on  claim  aud  delivery.  610. 

on  motion  for  contiauauce,-  595. 

on  motion  to  dissolve  iu junction,  632. 

on  motion  for  a  new  trial,  whi  •  to  be  filed  and  Berredy  668» 

on  objections  to  appointment  of  referee,  t4i. 

on  submission  of  controversy,  1138. 

service  of  copy,  in  arrest,  484. 

service  of,  in  replevin.  612. 

service  of,  in  injunction,  527. 

to  accompany  summons  against  judgment  debtor/  991. 

to  be  flied  by  sheriff  in  rej^levin,  520. 

tobill  of  costs,  1033. 

to  compel  judgment  debtor  to  answer,  715. 

to  complaint  for  injuuction,  627. 

to  copy  <  f  assignment  to  redemptioner,  706. 

to  dischar«;e  attachment,  657. 

to  dissolve  iu  junction,  532. 

to  oppose  discharge  of  attachment,  667. 

to  oppose  dissolution  of  injunction,  632. 

to  petition  to  obtain  further  security  from  admlnlstiator,  1397. 

to  show  mi'^conduct  of  jury.  657. 

to  vacate  order  of  arrest,  503. 

verifying  plea<Ung8,  446. 

when  affiant  is  non-resident,  446. 

when  affiant  is  a  coiporation,  446. 

when  state  is  a  party,  not  required,  446. 

when  valid  though  defective,  1046. 
▲fiibmaticn,  equivalent  to  oath,  2097. 

0.0,-p.— 5T 
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Agent,  appointment  of.  to  take  property  on  distribution,  f  1691. 

to  furnish  bond  in  such  cabO,  1692. 

liability  oi;  on  boiidH,  1C95. 

to  re.^der  annual  account  to  probate  court,  16M. 

deciaratioud  of,  1870. 
Alixn. 

effect  of  alienage  on  limitation  of  actions,  854. 
Alienation. 

after  suit  commenced,  effect  of  in  partition,  758. 
Allegations. 

affirmutive,  by  whom  must  be  proyed,  1869. 

denials  of,  how  made,  437. 

in  auHwcr  deemed  controverted,  462. 

in  coKipilaint  for  injunction,  what  esseatial,  636. 

in  ^deadingti  aguicRt  Joint  debtons,  993. 

irrelevant  to  be  stricken  out,  463. 

material,  what  are,  463. 

material  only  need  be  proved,  1867.    . 

tu  be  liberally  constri^ed,  452. 

when  deotned  admitcdl,  462. 

when  deemed  controverted,  462. 

who  to  adduce  proof  ott  1981. 
Allowance.  . 

for  support  of  family  of  dfioedeiit»  1464. 

how  to  oe  paid,  1467. 
Abxbiouity. 

as  a  ground  for  demurrer,  430. 
Ambnpmsnts. 

after  demurrer  filed,  472. 

by  adding  or  striking  out  n^rty,  473. 

by  coiTectii.g  name  of  party,  473. 

mast  be  filed  and  served,  432. 

of  course,  472. 

of  pr  cess,  128. 

t(  rms  may  be  imposed,  473. 

to  complaint,  wben  allowed,  464. 

to  comj)iaiQt,  how  served,  «SQ, 

tu  pleadings  ( r  proceedings  generaUj,-473. 

to  pleadings  in  justices'  courts,  869. 

upon  affidavit  and  notice,  473. 
Amicaule  actions,  1138-1140. 

another  action  pending  ground  for  damuiref,.480>i 
Answeb,  as  a  plcadibg,  422. 

amendment,  when  allowed,  464-472. 

by  whom  verified,  and  form  of  veriflcati'«n,  446;. 

copy  of  iustr-ument  in,  effect  of  pleading,  448. 

cross-demands  in,  439. 

counter  claim  in,  438. 

defenses  in  must  be  separately  stated,  440. 

effect  of,  omission  to  set  up  counter  claim  iWr^tfffv, 

in  cases  for  contempt,  1217. 

in  libel  and  slander  suits,  461. 

in  pirtition  suits,  768.  * 

in  actions  to  quiet  title,  789. 

in  aoiions  against  steamboats  and  vOMnls,  831» 

irrelevant  or  redundant  matter  in,  453. 
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isfioe  raised  by,  688. 

iflsaeof  fact  raised  by,  590. 

in  actions  in  justices'  courts,  856w 

Jodgment  on  failure  to,  685. 

Ibaterial  allegatious,  wbat  are,  463. 

may  be  made  to  part  of  compUii^  440l 

may  be  filed  witb  demurrer,  i31. 

may  contain  iseveral  defeuses,  440. 

must  be  verified,  when.  446. 

of  joint  debtors,  after  jud^pnent,  999U 

of  attorney  to  accusation,  296. 

on  intervention,  383. 

pleading  judgment,  466. 

pleadiug  conditions  precedent,  45T. 

pleading  a  private  stiitut ',  469. 

supplemental  defined,  464. 

time  to  file  may  be  granted,  473. 

to  application  for  mandate,  K  89. 

to  amendiHl  complaint,  432, 860. 

to  be  filed  on  demiirr.  r  overruled,  473. 

to  complaint  on  written  instrument,  447. 

to  mandamoB,  1089-1094. 

wbat  to.contain,  437. 

want  of  verification,  what  admits^  446. 

when  defendant  must  file,  407. 

when  contains  new  matter,  437. 

when  may  be  Siricben  out.  463. 

when  deemed  controverted,  463. 

who  need  not  verify,  446. 
Apfkals  in  oenebal. 

costs  on,  how  claimed,  1034. 

dismissal,  when  and  wh.  n  not  allowed,  964. 

dismissal,  effect  of,  955. 

from  what  may  \>e  taken,  939. 

from  county  cour  s,  how  aod  when  taken,  939,966. 

from  district  courts,  how  and  when  taken,  939.  963. 

from  proba'e  courts,  how  and  when  taken,  1713-1716,939. 

from  order  grantin^^or  refunlng  new  trial,  939. 

from  ju  'gment  on  case  submitted,  1140. 

fiom  judgment  for  delivery  uf  documents,  943. 

from  judgment;  for  executiug  conveyance,  944. 

from  judgment  for  sale  or  delivery  of  real  property,  946. 

from  judgment,  pap  tb  to  be  used  on,  950. 

from  order,  papers  to  bo  used  on,  951. 

fix)m  order  granting  or  refusing  new  trial,  papers  to-  be  used, 
952. 

fro^  judgment,  what  may  be  reviewed,  966. 

how  taken,  940. 

judgments  nnd  orders  not  final  when  maybe  appealed  from,  936. 

Justification  of  sn  eti(  s,  proceedings  thereon,  948. 

notice,  time  for  caun  t  be  extended,  1064. 

orders  out  of  court  without  notice^  how  reviewed,  987. 

parties),  h'>w  designated,  938. 
court,  969. 

papers  on,  how  certified,  963. 
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AppealB  in  general,  remedial  powers  of  ftppellate  couxt  on,  §  WT. 

reinitt  tur  to  be  certified  to  co  irt  b  low,  958. 

stay  <'f  procee  tings,  when  e£fected,  946. 

undertaklDg  on,  041. 

undertaking  to  stay  proceedings,  942. 

undertaking  may  be  in  one  or  sevc  ral  instmmentSi  94t« 

undertaking  in  cas-s  not  specified,  949. 
Appeals  fbom  c  )Unty  coubts. 

in  what  cases  may  be  taken,  966. 
Appeals  fbom  distbict  coubts. 

in  what  cases  may  be  taken,  963. 

what  orders  appealable,  963. 
Appeals  fbom  pbobaie  coubts. 

costs  on,  1720. 

from  what  may  be  tiken,  969. 

must  be  taken  within  sixty  days,  1715. 

provision  of  code  as  to  appeals  to  apply,  1714. 

.reversal,  effect  of  on  acts  of  administrator,  971. 

undertaking,  wh.n  not  required,  970. 

what  orders  appealable,  969. 
Appeals  to  county  coubts. 

from  judgment  of  Justices'  and  police  comtSj  974., 

statement  pn,  975. 

statement,  when  not  necessary,  976. 

cases  to  be  transmitted,  977. 

undertaking,  justifi;  ation  of  sureties,- 978. 

execution,  when  stayed,  979. 

review  on  appeal,  980. 

trial  on,  how  coudncted.  980. 

Judgment  on,  effect  of,  980. 
Appeabakce. 

by  demurrer  or  answer,  1014. 

failure  of,  waives  findings,  634 

failure  of,  waives  jury,  631. 

failure  of,  in  justices'  courts,  884. 

of  parties,  is  waiver  ( f  notice,  JS06. 

voluntary,  waives  service  of  summons^  416. 

waives  issuance  of  summons,  406. 

what  constitutes,  1014,  * 

Appellant. 

must  file  undertaking,  941. 

executors  and  administrators,  when  need  not  file,  946. 

must  furnish  papers,  950. 

whit  to  f  arni'^h,  on  appeal  from  order,  9  )0. 

what  to  furnish,  on  order  for  new  trial,  952, 

who  is,  938. 
Appellate  jubisdiction. 

of  supreme  court,  44. 

of  county  court,  86. 
Appbaiseb. 

may  be  appointed  at  chambers,  167. 

to  be  appointed  by  prob    e  court.  97. 

who  a'-e.  and  by  whom  appointed,  1444. 

to  be  sworn,  1445. 

duty  of,  1445. 

appointment,  what  to  include,  1445. 
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AppnlMT,  larratory  to  be  tign^d  b7.  HMO. 
of  after  dlseovered  p  operty,  1461, 
doty  of  w  to  homestead,  1476. 
leport  of,  <  n  bomestend,  1477. 
leport,  bow  conflrmed,  1478. 
reappolDtment,  wben  made,  1479. 
dttty  of,  aa  to  common  property,  1483. 
new  appraiaemeot,  wbcn  to  be  made,  1484. 
appointment  of,  on  eatate  of  ward,  1773. 

ASBmATIOlf. 

wbat  may  be  anbmitted  to,  and  when,  126t« 

■ubmiaalou  to  be  in  writing,  1282. 

snbmlasion  entered  aa  order  of  cowt,  1288. 

xerocation  of,  1288. 

powers  of  arbit  atora,  1284. 

minority  m'4y  decide  question,  1288. 

arbitrators  must  be  sworn,  1288. 

mnat  all  meet,  1063. 

•ward  must  bo  in  writing,  1286. 

Judgment  on  award,  when  entered,  1286. 

•ward  vacated  in  certain  cases,  128T. 

court  may  modify  or  correct  awards,  1288. 

decision  on  motion  subject  to  appeal,  1289. 

judgment,  when  not  su'  Ject  to  appeal,  1289. 

if  submission  to,  is  revoked,  measure  of  damaget,  1290. 

ABOmiSKT. 

case  reserved  for,  when  to  be  brought  ttp|.4)6ff. 

AKD  BAIL. 

affl<1avit  for  order  of.  481. 

affldavit  in  JuMtices'  courts,  862. 

arrest,  how  made,  485. 

bail,  allowance  of,  496. 

bail,  allowance  of  on  arrest  fort»nteaipt,  1215. 

bail,  how  given,  487. 

bail  may  be  reduced,  604. 

bail,  liabUity  of.  490. 

bail,  substituted  for  dei>osit,  499. 

custodian  of  will  when  subject  to,  130i 

deposit  to  secure  discharge,  497, 

deposit,  when  to  be  refunded.  600. 

deposit  to  bo  paid  into  court,  498. 

discharge,  how  effected,  486. 

execution  in  action  on,  what  to  state,  682. 

exoneration  of  bail  by  death,  491. 

exoneration  by  rc^arrcst,  488. 

for  refuftal  to  obey  citation  in  probate  court,  146C. 

for  refusal  of  adminlHtrator  to  answer  on  oath,  1440 

for  forcible  c  ntry.  when  made,  1168. 

for  contempt,  am'Stwhen,  1214. 

in  what  cuBcs  arrest  muy  bo  made,  479. 

in  probate  court  for  euibezzlement  of  estate,  1460. 

in  Justiceti'  courts,  proceedings  on,  8Gd«866. 

Justification  of  bail,  495. 

liability  of  officer  for  arrest  of  witness,  when,  2069. 

notice  cf  arrest  to  ba  given  plaintiff  in  Justices'  court,  864. 

notice  of  Justification  of  bail,  493. 


fffS  INDEX. 

Arrest  and  tMil,  no  arreot  to  be  made  except  under  «ode.  I  478. 
of  Judgment  debtor,  716. 
of  usurper  of  cfflce,  when,  804. 
of  public  admiultitrator,  for  refusal  to  sobmU  to  examinatton. 

1734. 
ordf  r  of  arrest,  by  whom  made,  480. 
order,  form  t  f,  and  return,  483. 
order,  whur  to  require,  483. 
order,  may  be  vac^ited,  6x/3,  504. 
order,  how  served,  484. 
of  witDess  for  refusal  to  testify,  1994. 
of  witness,  when  void,  •2068. 
proceedings  fur.  iti  Justices'  court,  863. 
proceediuKH  agninst  sheriff,  lor  escape,  602. 
qualificai  ions  of  bail,  494. 
releaso  from,  ex  .>mpte  from  re-arrest,  xiOS. 
sher  ff  liable  on  ai^  escape.  501. 
surrender  of  defendant  by  bail.  489. 
usurper  uf  office  may  be  arrested,  804. 
undertaking  of  plaintiff,  482. 
undertuklug  of  defeivlant  for  release,  493. 
witness,  when  exonerated  from.  2067. 
witness,  when  entitled  to  discharge  from,  2070.. 

ASBAT'LT  AND  BATTEBT. 

Jurisdiction  of  Justices'  cour's,  117. 
Assessment  of  value  of  property  condemned.  1248« 
AssiUNEK  may  sue,  868. 
AssiaNMEMf. 

of  accounts,  etc.,  367. 

not  to  prejudi  e  right  to  set-off,  868. . 

not  to  bar  counter  claim  in  answer,  439. 

rcderaptioner  to  produce  copy  of,  705. 
Associates  may  Le  sued  by  name  of  association,  386. 
Attachment. 

action  on  undertaking  for  release.  652. 

adminibtrator  subject  lo,  for  not  obeying  citstioii*  16a7* 

affidavit  on.  what  to  show,  638. 

affidavit  in  ju  ti  es'  court,  866. 

affidavit,  for  discliarge  of,  657. 

applications  fur  discharge  of,  666. 

against  steamers  and  vessels,  817-823. 

claim  of  third  person,  tr,lal  of  righiS,  549^ 

discharge  of,  for  irregulG^k-ity,  566. 

d  fendant  may  be  c  xamined  on  oath,  645« 

lorm  of,  and  requirements,  640 

gamisht-e  may  be  examined  on  oath,  646. 

in  what  cases  issued,  637. 

in  Justices'  courts,  provisions  to  app]7»-809U 

Judgment,  how  satisfied,  660. 

Judgment  for  defendant,  663. 

instructions  to  sheriff  in  writing,  643. 

liability  o^  framishee,  644. 

may  be  taken  out  for  lien  of  labor,  etc.,  119T. 

memorandum  to  be  famished  by  garnishee,  646. 

of  realproptrtvstandii^K  in  defendunt's  name,  542^> 

of  real  property  on  records  in  other  name,  642. 


Attachment,  of  perfional  property,  S  542. 

ot  8tock»,  and  Bhares  of  stocks,  642. 

of  debits  and  credits,  542. 

of  credits  in  hands  of  third  party,  544. 

property  ordered  to  be  sold,  548. 

proceeds  of  property,  how  applied,  551* 

released  upon  undertaking,  654. 

satisfaction  of  plaintiff's  claim,  650. 

several  writs  simultaneous,  540. 

sheriff  to  make  inventory,  646. 

sheriff  may  sell  per.shable  property,  647. 

sheriff  may  collect  debts,  647. 

to  compel  attendance  of  adminifitrator,  may  issue,  1440. 

time  and  manner  of  executing  writ,  642. 

to  be  directed  to  sheriff,  5^0. 

undertaking,  effect  of,  5S9. 

tmdertaking  on,  release  of,  640,  555. 

undertaking  on,  against  ste  mers,  818. 

what  wages  are  preferred  claims,  1206. 

wh.n  to  issue  for  a  contempt,  1212. 

when,  and  what  case  i  to  i^iiue,  537. 

what  subject  to  attachment,  541,  542. 

when  sheriff  to  return  writ,  559. 

when  to  Iksuo against  fiteam^rs,  813-819. 

when  to  be  discharged,  555,  558. 

when  not  to  bo  discharged,  in  case  of  steamers,  825. 

writ,  to  whom  directed  f  om  justices'  court,  8o8. 
Attekdakce,  of  witnesses  may  be  compelled,  177. 

of  witnesses,  how  procured,  1985-1997. 
Attorney. 

accusation  against  must  be  in  writing,  290. 

accusation  must  be  verified,  291, 

acts  which  subject  him  to  contempt,  1209. 

admission  to  practice,  how  effected,  275. 

answer  to  accusation,  hew  made,  294-296. 

appointment  by  court  for  absent  defendant,  413. 

appointment  for  non-resident,  413, 

appointment  for  absentees  in  probate.  1718. 

appointment  on  crtntest  of  probitu  of  will,  1307. 

appearance  of,  sufficient  proof  of  notice,  1718. 

appearance  of,  on  day  of  ti  ial.  2)3. 

cannot  be  appointe  1  receiver,  when,  566. 

certificate  of  admission  of,  to  county  and  district  cooxts,  277. 

change  of,  in  actions,  284. 

citation,  to  answer  acccusation,  292. 

compensation  of,  1021. 

conviction  for  felory,  effect  of,  288. 

copy  of  amendments  to  be  served  on,  432. 

death  <  r  removal  of.  notice  rt  quired,  286. 

demurrer  of,  to  accusation,  295. 

exempt  fr-oiu  jury  duty,  lOO. 

general  duties  of,  282. 

in  certain  cases  not  to  testify,  1881. 

Judgment  against  on  accusaiion,  299. 

license  of,  276. 

may  instruct  sheriff  what  to  attach, 
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Attorney,  may  require  eheriff  to  take  property  in  xeplevto,  I  611. 

may  consent  to  -waive  jnry,  C31. 

may  waive  finding  of  facts,  634. 

measure  and  mode  of  compensation,  1021. 

notice  of  change  of,  in  action,  285. 

oath  of,  on  admission,  278. 

of  other  state  how  admitted,  279. 

penalty  for  practicing  without  license,  2BL. 

privileged  communications  of,  1881. 

proceedings  for  removal  of,  287-299. 

qualifications  necessarj'  for  admission,  276. 

reference  on  accusution  against,  298. 

removal  and  suspension  of,  287. 

roll  of,  to  be  kt^pt,  280. 

service  of  papers  on,  to  be  made,  1016. 

trial  of,  on  accusation  filed,  297. 

who  may  praciice  in  justices'  courts,  842. 

ATTOBNET-GENEKAIi. 

duty  of  in  proceedings  for  escheated  estatei^  126IU 

need  not  verify  pleading,  446. 

may  bring  action  for  usurpation  of  office,  802L 

AWABDS.     See  ABBiTSATION. 

Bail,  defendant  discharged  on  giving,  486. 

deposit  made  instead  of,  497. 

in  contempts,  1216. 

justification  of,  493-495. 

may  be  given  by  defendant  on  arrest,  ^ST. 

may  surrender  defendan  t,  488. 

may  arrest  defendant,  489. 

may  be  exonerated,  491. 

may  be  examined  as  to  qualifloations,  495.- 

qualifications  of,  494. 

substituting,  for  depostt,  499. 

to  be  given  by  usurper  of  office  or  franchise,  804. 

whencharciCdonuDdertuking,  489. 

when  finally  charged,  490. 

when  sheriif  liable  as,  601. 
Bahiff  of  supreme  coubt,  how  appointed,  266. 

tenure  of  office,  266. 
Bin,  at  ad  ministration  salf>,  how  received,  1649. 

what  amount  to  be  bid,  1650. 
BXDDEB,  refusal  topny  bid  at  sale. 

proceedings  against,  696. 

judgmc  nt  and  proceedings,  695. 
Bill  of  items,  practice  on,  454. 
Bill  of  costs. 

verification  and  filing  of,  1033. 
Bill  of  Iexchanoe. 

notice  to  drawrrs  and  indorserfi,  how  con6trQed,'1865, 

assignment  of,  368. 

parties  joined  as  defendants,  381. 
Blank,  in  process  in  justices'  courts  to  be  filled,  920. 
Boats,  liability  of,  liens  for,  813. 

damages  not  otherwise  provided  for,  814. 

complaint,  what  to  designate,  816. 
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Boats,  smnmonfl,  how  served,  t  818. 

attachment  may  issue,  817. 

isffuoxice  of  writ,  818. 

writ,  how  directed,  819. 

release  of  w  it,  819. 

execution  of  writ,  820. 

appearance  and  defence,  821. 

proceediuga  how  conducted,  823. 

discharge cf  attachment,  terma  of,  823» 

sale  under  Judgment,  824. 

pro<«eedM,  how  disposed  of,  824. 

claims  for  wages  prefem4,  82S. 

claims,  how  enforced,  825. 

claims,  how  proved,  826. 

notice  of  sale,  827. 
Boud  of  administrator  form  and  requisltef  of,  IStt.- 

separate  bonds  required.  1391. 

not  void  on  first  recovery,  1392. 

sureties  must  Justify,  1393. 

when  may  he  dibi)eused  with,  1396. 

of  admAistrator,  with  wiU  annexed  1426. 

of  purchaser  at  ndminiKtratr  r's  sale,  when  reqatradrlMT. 

action  on  administrator's  bond,  1586. 

to  executorfi  b}  listribute'  s  of  estate,  166L 

suit  npondistnbutces^  bond,  1662. 

of  agent  appointed  ?or  absent  distributees,  16KL- 

of  pub  ic  administrator  on  special  letters,  1727^ 

of  guardian,  conditions  of,  1754. 

of  testamentary  guardian,  1758. 

of  guardian  onsalo  of  property,  1788. 

new  bond  of  gaardian,  when  required,  180$. 

must  bo  filed  action  on,  1804. 

provisions  of  code  to  apply  to.  1809. 
Books  containing  laws  presuia  d  to  be  correct*  1900^^ 

of  science,  art  &c.,  as  evidence,  1936. 

of  records  of  wills  to  bo  kept,  1318. 

Judgment  book  to  be  kept,  668. 

judgment  to  bo  entered  in  amicable  actions  1190L 

inspection  may  be  ordc-ed  and  copy  given,  1000. 
Bbeach  of  peace,  Jurisdiction  iu  actions  n>r,  117*. 
Buildings. 

proceedings  to  enforce  liens  on,  1183-1199. 

what  public,  exempt  Arom  execution,  680. 
BuBDEK  OF  PBOOF,  ou  whomit  rests,  1981, 1982w 

Calendab.  causes  to  be  entered  on,  by  clerk.  693;> 
Cafacitt,  want  of,  ground  for  demurrer,  490, 
Causes  of  action. 

may  be  Joined.  427. 

must  be  separately  stated,  427. 

where  laid,  392-396. 

misjoinder  of,  ground  for  demurrer,  430. 

in<>ufflc.ency  of,  ground  for  demurrer,  430r 

CXBZIFICATB. 

of  sale  of  i)er8onal  property  under  exf  cution,  690^ 
of  sale  of  inuuovable  perbonal  property,  699. 
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Certificate,  of  sale  of  real  property,  g  700. 

what  must  show,  70). 

duplicate  to  be  filed,  700. 

of  proof  of  lost  will,  1340. 

of  proof,  to  be  at  -achf -d  to  -will  1317. 

of  service  of  STimmonn,  415. 

of  clc'rk  to  papern  f  r.rnishcd  on  appeal.  953. 

of  foreign  justice  to  transcript  of  docket,  1922; 

offiv  ial,  what  to  contain,  1923. 

official  seal  to  be  uf&xed  to,  1923. 

on  review,  what  to  be  certified.  1076. 

to  claimant  of  uncalled  for  (-state,  1G96. 
Cebtiorabi,  to  be  hereafter  known  as  review,  1067. 

See  Review 
Challenoes. 

peremptory,  four  allowed,  601. 

grounds  of,  for  cause,  G02. 

for  cause,  how  tried,  €03. 

in  justicoh'  courts,  885. 

CHAMBI':S8. 

power  ot  supreme  justices  in,  46,165^ 
of  district  judge  in,  166. 
of  county  judge  in,  166. 
of  probate  judge  in,  167, 1305. 

writs  of  review,  mandate  and  prohibitioiXr  mar  be  Issued  In. 
1108. 
Okange  of  names. 

application  for,  how  made,  1276. 
hearing  Application  and  remonstrance,  1278. 
jurisdiction  in  proceedings  for,  1276. 
publication  required,  1276. 

CkaKOE  OF  PI^CE   OFTBIAL. 

grounds  for,  397. 

where  cause  may  be  transferred  to,  398.- 

transfer  from  probate  court,  4U0. 

costs  on  transfer,  ti99. 

in  jus  ices' courts  833. 

on  disability  of  justice,  other  justice  may  sit,  922. 

not  to  be  changed  more  th-m  once,  834. 

where  cause  must  bo  transferred  to,  835. 

proceedings  on,  in  justices'  courts,  836, 

e£fect  c  f  order  of  ju  tice  for,  837. 

transfer  to  district  court,  838. 
Chabge  to  juby,  what  to  contaiin,  608.. 
Chief  justice,  who  is,  41. 
Citation. 

to  attorney  to  answer  accusation.  292. 

to  heirs  resident  in  couity,  1304. 

to  executor  named  in  will.  1304. 

on  contei^t  of  will,  or  of  probate,  1328. 

on  contest  of  grunt  of  letters*,  1384. 

on  justification  of  sureties  in  probate,  1394. 

on  applicat'on  for  new  sureties,  1398-1402. 

on  application  for  release  of  sureiies.  1403. 

to  person  in  charge  of  decedent's  property,  1469-1401. 

to  minor,  by  probate  judge,  1749. 


INDIEX. 

Olttttton,  of  ezecaton  or adminifitntoni,  forirMto»  IS  1487--1M0. 

to  render  an  czbibit,  16*23-1625. 
to  render  an  account^  1628. 
to  pay  on  partition  bond,  1662. 
time  uf  service  and  ruturn.  1711. 
when  issued,  1708. 
how  served,  1709, 1710. 
Crnr,  summons,  bow  served  on,  411. 

need  not  give  security  in  actions,  1068. 

GiVil.  ACTIONS. 

for  re^l  property,  limitation  of,  315. 
may  be  consolidated  on  lien,  1196. 
may  be  consolidated  on  condeinnatian  of  luicl*  UM. 
how  c<>mmenced,  405. 
when  to  bo  commenced,  312. 
when  deemed  commenced,  350. 
whence  arise,  18. 
when  and  how  prosecuted,  23. 
limitation  of  against  corporation,  359. 
limitation,  where  cause  arises  in  other  state,  861. 
how  commenced  in  po.ice  courts,  929. 

questions  involved  in,  may  be  submitted  -to  aKfattlBttou»  U8I. 
See  Actions. 
OlaJMB,  by  third  person  in  replevin,  619. 
by  third  i)erson  in  attachment,  649. 
by  third  i>erson  n  ezccutiun,  689. 
of  lienhol'ler,  when  to  be  filed,  1167. 
for  wages  of  mariner,  preforred,  825. 
adverse  for  personal  i>roi>erty,  1060. 
adverse  for  real  property,  7^. 

OStMH  AKD  D£XIV£RT. 

delivery,  when  to  be  claimed,  509. 
affidavit  and  its  requirements,  610. 
requisition  to  sheriff,  611. 
seciuity  on  part  of  plainti£^  513. 
service  of  p.ocess,  512. 
undertaking  of  pMntiff,  612. 
jusUflcation  of  sureties,  613. 
exceptions  to  sureties,  proceedings  on,  518^ 
defendant,  when  entitled  to  re-delivery,  6]i> 
justification  of  defendant's  sureties,  616* 
qualificatiODs  of  sureties,  616. 
concealed  property^  how  taken,  517. 
property,  how  kept,  618. 
claim  by  third  party,  proceedings,  519. 
notice  of  claim  and  affidavit  to  be  filed,  8SM|* 
undertaking,  action  on,  621. 
judgment  on,  to  be  an  altematiTO,  667. 
limitation  of  action  in,  338. 
injustices'  courts,  how  enforced,  870i;i. 
finding  of  jury  in  actions  for,  627. 
execution  on,  to  whom  issued,  687. 
execution,  what  to  recite,  682. 
judgment  in,  how  enforced,  684. 
costs  siUowed  on  actions  for,  lOM* 
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CujMB  AQAXsvr  20TATB8,  wben  must  be  presented    See  RffroTM  or 

DECEASED  PEBSONS. 

Cleboyvan  OB  PBIE8T,  whcD  Qot  to  he  witDesg»l  1881. 
Clebx. 

-when  to  take  down  testimony,  1051. 

must  cndorss  on  complaint,  what,  406. 

must  keep  register  of  actions,  1052. 

duty  of,  in  contested  elections.  1118. 

duty  of,  on  confession  of  judgment,  1134. 

duty  of,  on  submission  to  arbitration,  1283. 

wl^at  to  transmit  on  verdict  on  mandate,  1093. 

of  tribunal  to  return  writ  of  review  with  transcript,  1070. 

to  invest  proceeds  on  parti  ion  sales,  789. 

duty  of,  on  investment,  791. 
CitVBX;  OF  pbobate. 

to  file  and  record  certificate  of  proof,  1318. 

to  file  petition  for  letters,  1371. 

to  post  notices,  1373. 

to  issue  citation,  1384. 

to  record  letters,  &c.,  1387, 1684, 1778. 

to  issue  letters,  1356, 1412. 

to  give  transcript  and  certificate,  1.129. 

when  to  issue  subpoenas  and  citatlona^  1707, 1706. 

to  enter  claims  on  register,  1497. 

to  sign  citation,  1707. 
Code  op  crviii  pbooedube. 

existing  actions,  how  a£fected  by,  6. 

how  divided.  1. 

limitation  of  actions  not  affected  by,  7. 

not  retroactive,  3. 

provisions  of,  applicable  to  enforcement  of  Ileus,  1198. 

provisions  of,  effect  on  existing  statutes,  5. 

provisions  appli  able  to  justices'  courts,  869. 

provisions  of,  applicable  to  proceedings  for  condemnation  of 
land,  1256. 

rule  of  construction  of,  4. 

terms,  how  employed,  8. 

when  to  take  effect,  2. 

OOMMENCBMENT  OF  ACTION. 

actions,  how  commenced,  405. 
summons,  issuance  of,  407. 
alias  sammons,  when  to  issue,  408. 
notice  to  b ;  filed  in  real  actions,  409- 
in  police  courts,  929. 

OOMPENSATIOK. 

to  tenants  in  partition,  sales  to  be  made,  778. 

to  bo  fixed  by  courts  in  such  cases,  779. 

to  owner,  on  condemnation  of  land,  1249. 

on  unequal  partition  of  land,  792. 

of  appraisers  in  probate,  1444. 

of  refen^e  in  probate.  1508,1636. 

of  executor  by  will,  1616. 

renunciation  of  same,  1616. 

further  allowance,  1618. . " 

of  agent  of  absentee  ozi  partition,  1602. 

of  guardians,  1776. 


r 


INOIPL. 


685 


OoTtPLAxvrr^  as  a  pleading,  8  4S2.     . 

flrot  pleading  1u  action, 425, 

amendments  to,  to  be  filed  and  served,  433.* 

cauBeB  of  action  wbich  may  be  joined,  427. 

causes  of  action  must  be  separately  Btat('d^42Z* 

conditions  precedent,  how  pleaded  in,  457. 

demand  fur  relief,  426. 

for  injunction,  muHt  be  verified,  627. 

in  justices'  courts,  wliat  to  contain,  853. 

indorsement  of  clerk  to  be  mado  on,  iaOk 

in  forcJI>le  entry  and  detainer,  1166. 

in  actions  against  steamers  or  boata^  816. 

in  actions  for  usurpation  of  oflQyce,  804. 

in  actions  for  partition,  753. 

in  proceedings  for  condemnation  of  land,  1243. 

on  applicai^n  for  voluntary  disbolution  a(  corpontioiii  U28« 

part  of  judgment  roll,  670. 

service  to  be  made  of  copy  of,  410. 

statement  of  cause  of  action,  how  made,  426. 

statement  in  proceedings  to  contea:  electionfi^UJfiu. 

supplemental,  whoo  may  be  made,  464. 

to  he  amended  in  certain  cases,  1173. 

what  to  contain,  426. 
GoMPBOMisB,  o£fer  of  defendant  to,  997, 

proceedings  on  offer  to,  997. 

of  debt  dv»  estate  of  decedent,  1588. 

of  debt  due  estate  of  ward,  17o9. 
Gompxttahon  of  sime,  how  made,  11.  •       . 

time  of  performance  of  act  may  be  eltended,  1054. 
0ONC1CAI.GD,  property,  possession  of,  how  demandedy  517. 

defendant,  service  how  made  on,  412. 

witness,  subpoena,  how  served  on,  1988. 
GoNCLUStvB  LviDEMOs,  defined,  1837. 

how  restricted,  1978. 

COKDVMNATXON  OF  JJLHD.     ScO  EmIMEST  DOMAIN. 

GoNDinoN  PBECEDEMT,  ];)erf ormance  of,  howpleadrd^-457. 
GaiiFBBBioN  OF  JUDQMKMT,  may  be  made  for  debt  due  cs  Sot  oontin- 
gent  UabiUty,  1132. 

statement  on,  1133. 

filing  statement  and  entering  judgment,  1134. 

In  justices'  court,  how  made,  1135. 

jurisdiction  governed  by  amount  due,  1132. 
Consanguinity,  as  a  disqualification  in  a  jtklge.  170 

ground  of  challenge  to  juror,  602. 

ground  of  objection  to  referee,  641* 
Ck>NsouDATioN,  of  actious  for  liens,  1196. 

of  causes,  in  condemnation  of  lands.  1243. 

of  actions  when  may  be  oadered,  1048. 
Ck>N8TBUCTiON,  of  words  and  plunses  in  code,  6. 
CoNXEMPT,  judicial  officers  may  punish  for,  178. . 

second  application  for  order  deemed  a,  183L> 

what  acts  or  omissions  are,  1209. 

reentry  on  property  after  eviction,  1210. 

in  presence  of  court,  how  punished,  1211. 

in  absence  of  court,  what  necessary  to  show,  121I. 

wairrant  may  issue  on  notice  to  show  oaxme,  1212 

0#  o.  p, — 5^ 
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Oontempt,  bail  tioay  be  given  by  party  anested  for,  1 121S. 

duty  of  shcr  ff  <  n  cxt  st,  1214. 

bail  bond,  toAa  and  concitions  of,  1216. 

officer  (o  retur.i  warrant  end  nndertaking,  ISlflL 

bearing  on  cbarge )  referred,  1217. 

judgment  and  penalty  for,  1218. 

omissionB,  how  punished,  1219. 

&ilare  to  appear  at  hearing,  proceedings  thereon,  IMND. 

illness  sufficient  r  zcuse  for  uon-''ppearance,  1221. 

judgments  and  orders  la  cases  of,  are  final,  12^2. 

in  juiitices  courts,  acts  and  omissions  constitoting.  ^mtmet- 
ated,  906. 

in  presence  of  Justice,  how  punished,  907. 

not  in  presence  of  Justice,  proceedings  on,  906. 

punishment,  measure  of,  in  justice's  court,  909. 

conviction  for,  to  be  entered  in  justice's  docket,  916. 

previsions  of  codo  as  to  service  of  process  not  to  apply,-l01&. 

refusal  to  obey  citation  in  probate  court  is  a,  1U6,  U61, 
OasTKffnsQ  EuecnoNs. 

who  may  c  n  es^,  grounds  of,  1111. 

elections,  when  a-^nulled  f  r  irregnlarify,  1112. 

when  net  annulled  for  malconduct,  1113. 

iliegal  votes,  when  not  to  vitiate  elections,  1114. 

proceedings  on  conti-itt,  1115. 

statement  of  cause  of  contest,  1116. 

list  of  illegal  votes,  when  to  be  furnished.  1116. 

want  of  form  of  statement,  not  to  vitiate,  U17. 

«p  -cial  term  of  coivt  for  trial  of,  1118. 

citation  to  issue  to  respondent,  1119. 

witnesses,  attendance  how  enforced,  1120., 

powers  of  court  in  proceedings  on,  1121. 

adjournment  may  be  ordered,  1121. 

rules  to  govern,  on  trial,  1122. 

decision  on  trial,  what  court  may  dedaze,  IISS."" 

fees  of  officers  and  witnesses,  1  24. 

costs  in  proceedings,  who  liable  for,  1129. 

appeal  lies  from  decis'on  on,  1126. 

appeal  when  to  bo  taken  within  ten  days,  1127. 
GovTEBTisG  PROBATR.    See  Pbobatb  uf  wsll. 
Go.NTiNUAVCE,  for  absence  of  testimony,  what  required,  606. 

in  proceedings  for  mandate,  when  may  be  ordered.  1090. 

not  allowed  on  amendment  of  complaint  in  fozcible  entry, 
1173. 

for  non  return  of  commission  to  take  testimony,  2027. 
.  costs  as  a  condition  for,  in  discretion  of  court,  1029. 

in  justice's  court,  when  may  be  ordered,  874. 

on  consent  of  patties,  876. 

on  application  of  either  party,  what  must  be  shown,  676. 

affidavit,  when  required,  876. 
CoKTBACTOBs,  li^us  whicli^  may  be  secured  by,  1183. 

See  Lien,  xmvobokmkbt  of. 
Oohtbactb,  conditions  precedent  in,  how  pleaded.  467. 

express  or  implied,  may  be  united  in  complaint,  437. 

attachment,  when  may  issue  in  actions  on,  637. 

when  defendant  may  be  arrested  in  actions  on,  479* 

trial  by  jury,  how  waived  inactions  on,  631. 
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Oontrftcts,  judgment  by  delaidt  may  he  taken  in  action  on,  1 585< 

judgments  in  gold  coin,  when  m^y  b^  ts^jn  on,  C67. 
C!oMTBiBUTXoN,  may  be  enforce^i  by  oae  of  several  judgment  debton, 

among  legatees  on  distribution  of  estate,  1664. 
CoNVENiuMCK,  ox  wituesses,  gruimd  far  change  of  venue,  897.. 

Ck)NVCYANCfi. 

judi  ial  officers  may  take  acknowlv  dgment  of,  179. 

murt  bgo  not  to  bo  deemed  a,  741. 

of  land  o  i  execution  sale,  when  to  be  made,  703. 

of  laud  by  executors  and  udministrutcrd,  1597-1607. 

and  sa  e  of  lands  t  j  pay  decedent's  deb;s,  1536-1&76, 
Ck>BPOBATiuK8,  pleadings,  new  verified  by,  44d. 

summons,  how  strved  on,  411. 

appointment  of  receiver  in  insolvency  of,  564. 
CoBPOBATioNs,  DXiiSOLTriioM  (  F,  may  bo  voluntarily  dissolTed*.ia27. 

appLcailjn  fcr,  what  to  contain,  1223.  ^^  ^  ^JjL*  4 

application,  how  signed  a  d  Vi.rifled,  1229.        1^*-€:«-<^>^ 

filling  appiicati(  n  and  publ.shing  notice,  X230/«  w>^  *-•  ^  >/ 

objections  m  yb3  filed,  1231.  '-«0^tXX4^  ^ 

hearina  of  j  pplication.  1  3*2.  ^?uy^^»'/iA^tA^  e^Ct^'- 

judgment  roll,  what  constitutes,  1233.  JT^      — y*^ 

,  appeal  lies  from  judgment,  1233.  i?"*"*^  CU<Z/»COM 

appointment  of  rsceiver  in  proceedings  upon,  o66.  ^^         ^^      ^         r 
Ck>BB0B0UATivu  EVIDENCE,  defined,  1839.  Cc^D  GdttSS^ 

Costs,  and  interest  must  be  included  in  Judgment,  1035.  ^ 

may  bu  imposed  as  a  condition  for  continuance,  1029« 

verified  mL-morandnm  of,  to  bo  filed,  1033. 

fees  of  referees,  ratj  allowed,  1028. 

fees  ot!  refer  jes  may  be  apportioned  in  partition,  76d. 

in  actions  for  wages  and  salaries  a  preferred  claim,  1206^ 

in  proceedings  for  condemnutiou  of  land,  1255. 

in  proccediags  to  contest  elections.  1124. 

in  actions  for  usurpation  of  offi  e,  809. 

in  actions  by  or  again  t  administrator,  L03L 

of  abst  act  of  titlo  in  partition,  799« 

of  p  loY  action  for  part  tion,  798. 

of  partition  as  a  \\s.  n,  796. 

of  appeal,  when  discret.onary,  1027. 

on  appeal,  how  claimed  and  recovered,  1034. 

on  f  avolous  appeal,  damages  may  be  added,  957« 

on  di3claimcr  in  actions  to  quiet  title,  739. 

on  s^v  ral  ac  ions  brought  una  bin  le  cause,  1033. 

on  review  other  than  by  appeal,  032. 

security  for,  when  may  boroquiro'l,  1036. 

seciuity,  if  not  given,  action  wi  1  bo  dismissed.  103t. 

when  allowed,  cf  course,  to  plaintiff,  1022. 

when  allowed,  of  course,  to  defendant,  1024« 

when  allowed  in  discretion  of  court,  1025. 

when  to  bo  severed,  1026. 

when  teuder  was  made  before  suit,  10^. 
.  in  probate  proceedings,  by  whom  paid,  1720. 

on  sidt  for  cliim. against  estate,  15U3. 

on  app  ication  for  sharo  of  estate,  1661. 

on  action :  {^ainst  executor,  1509. 

on  trial  by  reiexees  in  probate  proceedings,  1608. 
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Goeta,  on  application  for  Bale  of  xrard's  estate.  I  1786. 
on  contcstins  vnlidity  or  pr«tbate  of  will,  ^332. 
on  revocation  of  pi'obate  of  will,  l-i32. 
in  justice's  courtt),  wlieu  allowed,  924. 

CtoUNSELOBS  AT  LAW.     BCO  ATTOB.VETd. 

GousTflB  CLAIM,  may  b3  demurred  to,  443. 

nut  barred  by  death  or  assignment,  439. 

may  bo  set  up  by  defendant  on  answer,  437. 

omission  to  set  up,  effect  of  in  justice's  concfaB,  856^ 

what  constitutes,  438. 

judg'cent  on,  G6C. 

findings  of  jury  on,  628. 
Couimr,  Hummons,  how  served  On,  411. 

costs  in  actions  against,  how  paid,  1039 

need  not  give  security  in  actions,  1068. 
Oommr  coubt,  to  bj  in  c  ch  county,  82. 

to  have  seal,  147, 140. 

judges  of,  election  and  term  of  office,  83. 

jurisdiction,  original  and  app()llate,  84. 

original  jur  sdittion.  cases  enumerated,  86. 

appellato  jurisdiction,  when  it  attaches,  86. 

presumption  in  favor  cf  judgments,  87. 

tcrm^  of,  in  respective  coimties,  88. 

terms  to  b3  held  at  county  geat,  90. 

idwayn  open  for  certain  purposes,  89. 

Jurisdiction  i  i  fo  'ciblo  i  ntry  and  detain<*r,  1163. 

jurisdiction  in  dissolution  of  corporations.  1227. 

jurisdiction  in  proce  -dings  for  chanje  of  names.  1275. 

powers  of,  in  prvocecdingd  to  contest  elections,  1121. 

rules  to  govern  in  contest  of  elections,  1122. 

8i)ccial  terms  of,  in  proceedings  to  contest  elections,  lUft. 

to  transmit  indictment  to  municipal  court,  106. 

statement  ou  appeal  to,  975. 

what  may  bo  reviewed  on  appr^al  to,  980. 

pruvisions  cf  codo  not  to  apply  to  appeal  tQ»  959. 
€k>T7NTT  juDOic,  io  hold  couuty  court,  82. 

term  of  office  of,  83. 

may  hold  court  in  other  county,  161. 

to  bo  probate  judge,  93. 

IK>W('r  of  at  chambers,  166. 

to  determine  suecessor  of  justice  of  peace,  918. 

when  to  hear  application  for  dischuge  froxa  impriaommfflit, 
1144. 
CtouisTT  OFFiCEBs.  exempt  ftom  jury  duty,  200. 
CoiTBT  COMMI8SIOXEB,  how  appointed,  358. 

powers  of,  2.>9. 

not  to  nave  partner,  173. 

reference  may  b  t  made  to,  640. 

to  report  within  ten  days,  643. 

effect  of  findings  of,  C4  K 

exceptionn  to  findin  s,  review  of,  645«  * 

CouBis  OF  JUsncB,  (  numer::ted,  30. 

which  are  courts  of  record.  31. 

for  trial  of  imi>eachments,  34. 

BittiDgs  to  be  publ  v,  124. 

exception  in  divorce  cases,  125. 
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OoartB  of  JoBtioe,  powe^  of,  §128. 

place  of  lioldiug  to  bo  provided,  144. 

place  of  holding,  when  may  be  changed,  142. 

to  have  uealH,  147. 
CoTJBTs  OF  itEcoBD,  what  coTuts  are,  31. 
Gbkdibiliit  of  witness,  collateral  facts  may  be  inquired  into,  1868. 

See  WiTMLSs. 
Gbeditobs,  when  en  itled  to  adminiRter.  1366. 

cannot  euf.  special  adminiBtrator,  1416. 

tu  present  claims  against  estate,  time  when,  1493. 

proceedings  of,  on  prescntrtlon  of  claim,  1494-1504. 

may  apply  for  order  of  sale  of  estate,  1546. 

may  require  suits  brought  to  recover  property  of  estate,  1590. 

may  except  to  adminlstrator'i'  account ,  1635. 

entitled  to  dividend  on  insufficiency  of  estate,  1G45. 

may  assent  to  deduction  on  <.<outingent  claim,  1648. 

may  lAve  ezeaution  issued  upon  judgment  in  probate  court, 
1C49. 

claim  of,  not  included  lu  order  of  payment,  how  diflposed  of, 
16  0. 
Cbxminax<  ArrioNS,  provisions  for,  in  crimmal  code.  24. 
Cboss  dkmakds,  not  barred  by  death  or  transfer,  439. 
GiJUUL.^Tivi£  KviDKNCK,  defined,  1838. 
Custody,  of  abstract  of  title,  in  pa  tition,  799. 

of  will,  duty  ol  cas  odian.  1298. 

custodian  of  will,  when  subject  to  arrest,  1302* 

custodiau  of  public  writings,  duty  of.  1S&4. 
bee  Shkbiff. 

Dakaoks,  relief  claimed  in  complaint,  426. 

when  to  be  ass  ssed  by  jury,  585. 

excessive,  ground  for  i^ew  trial,  657. 

allowed  for  waste,  732. 

double,  awarded  in  proceedings  to  recover  embezzled  estate, 
1460. 

trpbled,  in  actions  for  unlawful  entry  and  trespasSt  J35L 

improvements  when  set  off,  to  claim  for,  741. 

iu  proceedJsigs  for  muidate,  1095. 

in  proceedings  for  usu  patibn  of  office,  807. 

for  neglect  to  retu'  n  inventory  in  probate,  llSOu 

for  misc  nduct  in  probate  Sile,  1571, 1572. 

on  appeal  tai^en  fur  delay,  957. 

on  disobedience  to  subpoena,  1992. 
Dbath,  of  party  uot  to  abate  action,  383, 

not  to  b  T  counter  claim,  440. 

of  httomey,  ret^ppointment  tu  be  made,  286. 

effect  of,  on  right  to  i>os808sion  of  land,  329. 

after  ju<lgment,  not  to  btay  execution,  086. 

not  tu  invalid:' to  judgment  in  partition,  166. 

after  verdict,  judgment  may  be  rendered,  669» 

who  may  sue  for  injury  causing,  :{7<:,  377. 

wages  in  ccse  cf,  a  p  eferrcd  claim,  1205. 

to  be  reported  to  public  administratur,  1728. 
Dkbtob  of  D^BTou,  may  puy  claim  of  creditor,  716« 

examination  of,  how  conducted,  717. 

trial  of,  how  conducted,  718. 


Debtor  of  debtor,  property,  how  applied,  g  719. 

proceedings  on  denial  of  indebtedness,  720. 
DxBiB,  of  deced  nts,  estate  to  be  listed,  1445, 1447,  lag 

to  bo  collected  by  expcutor  1581. 

when  may  be  compounded  and  compromised,  158&. 

when  executor  not  accountable  for,  1615. 

statement  of,  when  to  bj  filed,  1512. 

payment  of  debts  of  decedent,  1643*1663. 
Debts  amd  cbedits,  how  attached,  542. 

how  seized  on  execution,  688. 

may  be  collected  by  sheriff  on  attachment.  64T. 
DxcxszoN,  of  court,  must  be  in  writing,  632. 

must  be  filed  within  twenty  days,  632. 

of  motion  for  a  new  trial,  060. 

facts  and  conclusion  h  must  bo  separately  siated^fiSS. 

exceptions  to,  when  jnay  h-.  taken,  646. 

When  deemed  excepted  to,  647. 

when  subject  to  review  on  appeal,  956. 

on  motion  to  modify  awrrd  is  final,  1289. 
DB€n[^RATioNs,  of  partiCS,  how  far  binding  1848-lS5i. 

of  parties,  when  may  b  •  proved,  1 170. 

of  deceased  as  to  pedigree,  effect  of,  1852. 
See  tviDENCE. 
Default,  may  be  ent<:red  on  failure  to  answer  amftudAd  conmlaiiii. 

4o2.  ■■■■4 

when  judgme^  t  to  be  rendered  on,  wj5. 
mandate,  not  granted  by,  108S. 
relief  to  be  awarded  to  plaintiff  on,  580. 
Defect,  of  parties,  grouna  for  demurrer,  430. 

of  account,  furilicr  account  may  be  ordered,  454. 
in  pleadings,  wh'en  disregarded,  476. 
Defendant.    See  Parties. 

Djbfenhes,  several  may  be  set  forth  in  answer,  441. 
must  be  separately  stated  in  answer,  441. 
when  plaintiff  may  dvmur  to,  443. 
When  founded  on  writt.  n  instrument,JI48^ 
in  actions  for  Lbcl  ani\  nlandtr.  4t>l 
Defxmitxons,  o'(' terms  end  phrases,  8. 

courts  take  judicial  notice  of,  1875. 
See  flviDENCE. 
Deobees  of  evidence,  enumerated,  1828. 
Deijveby,  of  property  at  execution  sale,  how  made,  698.d99L 
Demand,  of  bill  of  items,  how  and  when  mado,^  454. 
Demubrer,  must  specify  grounds,  431. 
may  accompany  answer,  431. 
not  waived  by  simultaneous  answer,  472. 
amendment H  of  course  and  effect  of,  472. 
overruled,  effect «  f  on  answer,  472. 
grounds  of,  to  petition  for  probate,  1312. 
grounds  of  generally,  430, 
may  bo  taken  to  part  of  pleading,  431. 
may  be  taken  lo  answer  in  mandate,  1091.. 
to  answer,  whon  to  bo  take.^  443, 
to  accusation  n  r^inst  attorney,  296. 
objf>ct1on«,  wh  Ki  deemed  waived,  434 
.     wh&t  issues  are  laised  by,  689. 
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DemtiRer,  when  defenchknt  imy  demur,  8  430. 

in  JttBtioes'  cou.ts,  854. 

proceedings  on  in  justices'  courts,  858. 

to  Amended  pleading,  when  to  bo  taken,  432.860. 
Dknial,  efliect  of  failur.:  to  deny.  462. 

must  be  specific,  to  verified  complaint.  4;)7. 
DspoBir,  to  secure  discharge  from  arrest,  486» 

may  bo  made  Instead  of  bail,  497. 

to  be  paid  into  court,  498. 

released,  on  giving  bail,  '99.  ' 

how  applied.  In  satisfaction  of  judgmentr  60O. 

of  fees,  on  trial  of  rights  to  property,  689. 

of  summons,  in  post-office,  -il5. 

in  post-ofllce,  on  service  by  mail,  1013. 

no  limita  ion  to  action  for  mon<*y  le*t  on— following  i  345. 
DxFOsrr  in  ooubt,  of  money  in  hands  of  trustee,  572. 

to  be  placed  by  clerk  with  caunty  treasurer,  SIX 

order  for,  how  enforced,  )74. 

of  surplus  money,  in  foreclosure  suits,  727. 

of  surplus,  nfter  sale  of  steamer  or  boat,  82SL 

on  substitution  of  new  defendimt,  386. 

on  uppeal,  9il-949. 

on  appsal,  may  be  waived,  948. 

for  costs,  in  justices*  courts,  923. 
BsPOsmoNS,  depose,  term  defined,  8.  * 

definition  of  deposition,  2004. 

form  of  taking,  200G. 

when  miy  bo  used,  2019. 

of  witness  out  of  state,  wh^'n  taken,  2020. 

of  witness  in  the  state,  when  tak^n,  2021. 

of  witness  out  of  state,  how  taken,  2024. 

commission,  to  whom  to  issue,  2024. 

interrogatories,  when  to  i;>e  ^irepared,  202S. 

authority  and  du  ies  of  commiasioners,  2026. 

non-return  of  commission,  whua  trial  vriU  bs  coni>Qn0d»3Sk27. 

by  whom  may  bo  used,  2028. 

of  witness  in  the  state,  bofore  whom  taken,  2031t 

how  token,  and  by  whom  may  be  used,  20J3. 

when  may  be  exclud  d,  20. J3. 

once  taken  may  be  read  at  any  time,  2034. 

to  be  used  in  other  states,  2035. 

of  witness,  how  procured  upon  commission,  2036i. 

how  procured  if  no  commission  isoue,  2037. 

when  may  be  taken  without  commission,  2037. 

testimony  of  witness,  how  taken.  2038. 

of  wiiHess  may  be  taken  in  case  of  a4Journmentr<09&i 
See  EviDENOE. 
Dbsobiption,  of  real  property  in  pleadings,  455. 
Devisee.    See  Pbobate  oy  wiix  ;  sutates  ov  ""^F^ffy* 
DxBECT  EVIDENCE,  defiucd,  1831. 

what  sufficient  to  prove  facts,  1844. 
DiaauLhT,  not  tiMibate  action,  383. 

of  justice,  proceedings  thereon,  922. 

when  to  be  availed  of,  357. 

When  two  or  more  exist,  338. 

Bee  ABiTBMKNT ;  umhaiiov  or  AomxHK 
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DsBBOBflXXEN-^s,  wTiea  allowed  in  actiozis,  I  lOOL 
WU  of,  by  whom  verified,  1033. 

DxaOHABOE  FBOM  UiPniSONMENT. 

of  persons  in  civil  actions,  1143. 

for  failure  of  plointUf  to  furnish  weeUy-sappoirii,  JQS^ 

notice  of  application  for,  1141. 

service  of  notice,  1145. 

examination  of  prisoner  before  judge,  lltiU 

Interrogotorios  may  b  j  in  wYiting;  1147. 

oath  to  be  administered,  1148. 

order  of  discharge,  1149. 

successive  applications  for,  1160. 

when  final,  1161. 

judgmeut  may  be  enforced  against  estate,  lfl$2, 

prisoner  not  subject  to  rc-arrost  after,  1153. 
DIB0HA.BOB  OF  EXEcuTOBs,  from  debt  due  decedent;  CH'C  lUi^ 

order  for,  1G47. 

by  judgment  or  decree,  1697. 

See  ExECXTEOBs  and  admikdtratobs. 
"DfaasoEnos  of  ooubt,  on  allowance  of  costs,  1025. 

costs  of  appeal,  when  in,  1027. 

costs  on  postponement  of  trial,  are  in,  1029. 

costs  on  proceedingd  for  condemnation  of  laud  in,  126&» 

granting  stay,  under  ^vrit  of  review  iu,  1072. 

ordering  issues  iu  mandate  to  be  tried  by  jury  in,  1090. 

evidence  on  collateral  questions,  admitted  in,  1808. 

view  I 'y  jury  of  premises,  allowed  in,  1954. 

order  of  pr  jof  in,  2012. 

form  of  administering  oath,  in,  2095. 
DnofissAL,  of  action,  for  failure  to  furnish  secuzitT-fior  COBbh  }087« 

'when  either  party  may  take  a,  694. 

when  action  m  y  be  dismissed,  581. 

of  appeal,  for  failure  to  fumiaU.pap6rat  9&L 

of  appeal,  cffcc:  of,^  gSti. 

I>Z80BE0'ENCE.     SoO  CONTEMPTS. 
Dl8QXJALIFIC<VTtOKS,  of  jUdgC,  170. 

of  judge,  ground  fo.'  removal  of  cause,  Sdl. 

executor  may  qualify  on  removal  of,  1354. 

of  piobato  judge,  proceedings  on,  1430. 

of  jurors,  enumerated.  602. 

of  referee,  enumerated,  G41. 
DxsTBiBurioN.    See  £stat£.s  <  f  deceased  PKBfloaik 
DiBTBXCT  coubt,  to  havc  a  seal,  147,  149. 

to  bo  in  each  district,  55. 

judge  of,  election  and  term  of  office,  66. 

terms,  where  to  bo  held,  75. 

term  continued  till  busiuess  completed,.  76. 

terms  of  in  t.ie  various  dibtricts  58-74. 

iurisd'ction  of,  57. 
n  proceedings  relative  to  escheated  estates,  1269U 
jurisdictiou  ou  liens,  1191. 
In  coudeomation  of  lands,  1243, 1247. 
power  of,  in  condemnation  of  lands,  1247. 
judgments  an  J  orders  of,  may  be  entered  in  vacation,  78. 
DiszBiOT  cox^KT  OF  Sacbamento,  Jurisdiction,  in  prooeedixigB"bj 
claimant  of  escheated  estate,  1272. 
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DiBixiCT  Jimas,  election  and  term  of  oflElce,  i  66. 

may  take  acknowledgments  and  affidavits^  179. 

eligibUity  to  office   167. 

not  to  act  aa  attorney  at  law,  172. 

power  of,  at  chambers,  166. 

residence  of.  in  San  Francisco,  158. 

m-iy  hold  court  in  any  district,  160. 

to  reside  in  liis  district,  158. 
S  e  JuDOi. 
DiTOBCx.    SittiDgs  uf  court  may  be  priyate  in,  12Sw 
Pocket,  of  judgment,  to  be  kept  by  clerk,  671. 

what  constitutes,  672. 

entries  in,  how  made,  672.    • 

to  be  open  for  public  inspection,  673. 

transcript  of,  may  be  filed  in  other  counties,  674* 

satisfaction  of  judgment,  to  be  entered  in,  675. 

cf  juslice  of  peace,  pleadings  io  be  entexed  in,  SfiL^' 

of  jUMtice,  what  to  contain,  911. 

of  justice,  as  primary  evidence,  912. 

index  to  be  kept  by  justic  \  913. 

of  j  istlce,  to  be  delivered  to  successor,  914. 

proceedings,  on  office  becoming  vacant,  915. 

execution  may  issue  on,  916. 

transcript  of  docket,  of  foreign  justice  as  evidence*  1^1. 

transcript,  how  authenticated,  1922. 

copy  of,  to  be  produced  by  rcdemptioner,  705. 

Ejxotbcent.    Action  of.  not  prejudiced  by  alienationr  740. 

costs  allowed  in  actions  of,  1022. 

claims  may  be  united  in  actions  of,  427,. 

findings  of  jury  in  actions  of,  625. 
EUBonoN,  of  supreme  justices,  40. 

of  district  judges,  56.  w 

of  county  judges,  88.  .   .. ,, 

of  probata  judge  of  San  Erancisco,  96. 

of  municipal  judge,  105. 

eligibility  to  judicial  office,  156,  157. 

contesting,  proceedings  thereon,  1111-1127. 
See  G0NT£SXiMO  elections. 
Embezzlemeiit,  of  money,  a  ground  for  arrest^  -479.. 

of  estate  of  decedents,  1458-1461. 

letters  of  administration  may  be  revoked  for,  Jl626w 

of  proiwrty  of  ward,  1800. 
EansEST  domain.    All  former  laws  aoolished,  1258. 

sode,  when  to  take  effjct,  1258.. 

definition  of,  1237. 

pmposes  or  its  exercise,  1238. 

estates  which  may  be  acqui  ed  under,  1239. 

privae  property  defined,  classes  enumerated,^  1240'^ 

facts  to  be  found  before  condemnation,  1241. 

parties  may  locate,  may  enter  thereon,  1242. 

jurisdicti.n  in  district  courts,  1243. 

complaint,  contents  of,  1244. 

summons,  what  to  contain ;  issuance  and  servicer  1245. 

fuoawcr,  what  .o  show  and  how  verified,  124G. 

jurisdiction  to  regulate  crossings  and  common  use,  1247. 
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Emiiient  domftln,  odort  or  Jury  to  aa^esB  damagefi,  |  UIS. 

compcQsation  and  measure  tliereof*  1249. 

new  proceodlngs  to  cure  defective  titla,^  1250. 

payment  of  damages,  1251. 

payment,  to  whom  made,  1262. 

final  order  of  condemnation,  what  to  oointain*  199^ 

order  when  filed,  title  vests,  1253. 

putting  plaintiff  in  possession   1254. 

coftts  apportioned  in  discretion  of  court,  1265. 

rules  of  practice  in  proceeding  under,  1250. 

new  trialH  and  appeals,  provisions  of  code  to  ^pply»  12SI. 

construction  of  code  as  to,  1258. 
ESbbobb.    Immaterial  to  be  disregarded,  475. 

of  law,  ground  for  new  triu,  6;37. 
Escheated  estates.  Proceedings  relative  to,  howooimmenoed»  JL209. 

receiver  of  rents  and  profits  may  he  appointed,  1270. 

appearance,  pleadings  and  trial,  1271. 

proceedings  by  claimant  of,  1272. 
Estate  fob  life  on  yeabs.    How  set  off  in  iMHrtitiooi«  770* 
Estates  of  de£;ea0ed  pebsoms. 

Inventaty,  appraistment  and  possenion  <»A 

inventory  to  be  returned,  including 'homostoad*  1443* 

appraisement  and  pay  of  appn  isers,  1444. 

apmraiaers,  by  whom  rc^pointed*  1444. 

oath  of  appraisers,  1445. 

inventory,  how  made,  1445. 

inventory  to  account  for  money,  1446. 

if  aU  money,  no  appraisement  necessary,  1446. 

claim  against  executor  to  be  inc'udrd  in  inventory,  1447. 

difichai^e  of  debt  or  bequest  in  will  to  be  included.  1448, 

appraisers  to  make  oath  to  inventory,  1449. 

revocation  of  lettert^  for  fieglcct  to  return  inventory,.  1460. 

Inventory  of,  after  discovered  property,  1461. 

administrator  and  executor  to  i^ssess  estate,  1463. 

to  deliver  estate  to  heirs  and  devisees,  when,  1463. 
JUmbezglenunt  and  turrtnder  of  property  of, 

embezzlement  before  grant  of  letters  testamentary,  JL458^ 

citation  to  isBuo  to  person  suspected,  1469. 

penalty  for  refusal  to  obey  citation,  1460. 

disclosures  may  be  compelled  by  imprisonment,  14fi0. 

liability  for  double  damages,  1460. 

persons  entrusted  with  estate  may  be  cited  to  account,  1481. 
Cif  provision  for  support  of  family. 

widow  and  minor  children  may  r(>naain  in  decedent's  honae, 
1464. 

property  exempt  from  execution  txn  apart  for  family  use,  1465. 

court  or  Judge  may  make  extra  allowance,  14C6. 

payment  of  allowance  pref  rrcd  to  other  charges,  1467. 

property  set  apart,  how  apportioned,  1168. 

estates,  when  to  go  to  wife  and  child,  1460. 

estates,  when  to  be  summarily  administered,  i4€0. 

when  all  property  to  go  to  children,  1470. 
Cf  the  homestead. 

rights  of  survivor  to  homestead.  1474. 

selected  and  recorded  homestead  to  be  set  oft,  1475. 

snbeisting  liens  to  be  paid  by  solvent  estate,  147S. 
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•ppraiaera,  wbcn  to  carve  out  of  origijuii,  |  1476. 

report  of  appraisers  thereon,  1477. 

mtviority  and  minority  repor  s,  which  conflxindd,  1477.. 

day  to  Im  set  for  confirmation  or  rcj .  ction,  147d. 

if  report  rejected,  other  apiu*.  iacrs  to  be  appointed^  K79. 

if  again  rejected,  partition  buit  to  be  brought,  14T9U 

instead  of  dividing  homestead,  what  steps  max  bs  UkeD, . 

1480. 
homestead,  when  may  be  petitioned  for,  1481. 
court  to  direct  partition  suit,  when,  1482. 
court  may  cause  appraisement  of  conimon  or  Mparate  prop> 

erty,  1483. 
new  appraisement,  when  ordered,  1484. 
public  sale  of  property,  when  may  bo  ord^^red«  1484. 
costs  of  proceedings,  to  whom  chargeable^  1485. 
snccessorD  to  lights  of  homestead  owners^,  powers  and  titflte' 

of,  1485. 
certified  copies  of  final  <nder  to  be  reooisclfiCU  1486. 
0/  cZouns  againsi  the  eslcde. 

notice  to  bo  given  to  creditors,  1490. 

notice,  how  given,  1490. 

xemoval  of  executor  fur  neglect  to  giiaa  notioe^  1611.. 

time  expressed  in  notice,  1491. 

copy  of  notice  and  afiidavit  to  be  filed,  1492. 

time  wi.hin  which  to  present  claims*  1493. 

claims  to  be  sworn  to,  interest,  1494. 

claim  may  be  presented  by  probate  Judge>  1496, 

allowance  tb  bu  indorsed  on  clBim»  14^6 

rejection,  what  deemed,  1496. 

approved  claims  or  copies  to  hA  filed,  1487. . 

dutyof  clerk,  1497. 

claims  secured  by  liens,  how  described,  1497, . 

rejected  claims,  when  to  b  ^  sued  for,  1498. 

claims ba  red  by  statute  not  to  be  allowed,  1499.. 

examination  of  claimant  on  oath,  1499. 

claims  must  be  presented  before  suit,  1600. 

exceptions  as  to  liens,  1500. 

Unutation  of  time,  how  affected  by  vacancy  of  adjniBistnlloB, . 

1501. 
claims  in  actions  pending  before  oeoease,  1602. 

J>art  allowance  of.  claixo,.  1508. 
udgment  against  executor  equivalent  to  auowmnce  of  claim, . 

1504. 
execution  not  to  issue  after  deatn,  wnen.  1506. 

J>roperty  levied  on  may  be  sold,  proceeds,  how  H^^led*  JL606. . 
udgment,  when  not  a  lien,  1506. 
doubtf«l  claims  may  be  referred,  1607. 
allowance  or  rejection  by  referee,  effect  of,  1607« 
trial  by  ref*.  ree,  how  confirmed^  effect  of,  1608. 
costs  oUiCont^St  cf,  liability  for,  1509. 
claim  of  executor,  to  whom  presented,  1610. 
suit  by  executor  for  d^m  rejected,  how  conuoeneed  IBIA. 
exeoutCMTtareti^m  statement  of,  1619. 
statement,  what  to  oontaio*.  1612. 


EitAXWi  aw  DSOEASKD  TKUom— iSolef  and  eqiwqftmce  ^fjgmfiol^  ^. 

peraonal  estate  first  ctaaigeable  for  debts,  i  1610. 

real  estate,  ivhen  to  bo  sold.  151ff. 

no  sales  valid,  except  bj  order  of  cotnt,  1517. 

petitions  for  orders  of  lude,  sho'sring  required,  1618. 

out  one  petition,  order  and  sale  io  bo  had,  1519. 

-pcrisbable  and  depreciating  property  to  be  sol^  1622, 

order  to  sell  personal  property,  1523. 

portnersbip  interest  and  choses  in  action,  bow  sold.  1621. 

order  of  sale,  what  to  direct,  1525« 

what  to  be  first  sold,  1525. 

sale  of  personal  proi)erty  to  be  maae  as  anctioo,  1629. 

mines  may  be  sold,  how,  1529. 

petition  for,  who  may  file  and  what  to  con%ain,  1530. 

or^Lcr  to  show  oanse,  how  made  ;  notice,  1531. 

order  of  sale  of  mines,  how  and  when  made,  1532. 

provisions  of  code  applicable  to  sale  of  mines,  1533. 

real  estate  may  be  sold,  when,  1536. 

verified  petilion  for  sale,  what  to  contain,  1637 » 

to  what  ];)etition  may  refer,  1537. 

order  to  interested  persons  to  appear,  1538. 

order  to  f>how  cause,  mabt  be  previously  served*  1689i 

notice,  when  to  bo  served,  15C9. 

notice  to  bo  dispensed  with,  when,  1639. 

hearing  of  petition  after  proof  of  srrvice,'  1610. 

presentation  of  claims  at  hearing,  1540. 

who  may  be  examined  at  hearing,  1641.  * 

court  may  authorize  sale  of  all  or  part  o^  1643» 

order  of  sale,  when  to  bo  made,  1543. 

order,  what  to  contain,  1544. 

sale  may  be  public  or  private,  1644. 

any  penson  inU  rested  may  apply  for  order,  1646. 

form  of  i)etiti»n  by  party  interested,  1545. 

executor  to  be  served  with  copy  of  order,  1646. 

notice  of  sale  to  be  posted  and  publidied,  1547. 

time  and  place  of  sale,  1548, 

grivato  sale,  how  made ;  notice,  how  given,  \MS, 
ids,  where  and  how  recorded,  1549. 
ninety  per  cent,  of  appraised  value  must  be  offered^  18S0. 
purchase  money  on  credit  sale,  how  secured,  1551. 
return  of  proceedings  on  ealo  to  be  made,  1552. 
ti^aring  upon  return,  proceedingsihereon,  1552. 
•     nHien  a  re-sale  may  be  ordered,  loo2. 

objections  to  confirmation,  who  may  file,  i553. 

order  of  confirmation,  when  and  when  not  to  be  made*  166i. 

conveyance,  when  to  be  executed,  1555. 

■order  of  confirmation,  what  to  state,  1666. 

sale,  where  may  be  postponed,  1557. 

notice  of  postponement  to  be  given,  1568. 

sale  or  real  estate  to  pay  legacy,  1559. 

where  payment  of  debts  is  provided  for  by  will,  1M0.. 

Mie  without  order,  when  may  be  made,  1561. 

where  provision  by  will  is  insufficient,  1562. 

estate  subject  to  debts,  proi>ortionate  Uabilify,  1668. 

contribution  among  legatees,  when  to  be  had,  16M. 
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Interest  in  contract  for  purchase  of  lands  may  oe  soicU  I  1660. 

coDditioDB  of  sale  of  interest  in  contract,  1666. 

purchaser  to  give  bond,  1567. 

assignment  of  contract  on  confirmation  of  sale,  1968. 

sales  of  lands  under  mortgage  liens,  1669. 

holder  of  mortgage  or  lien  may  purchase,  1670. 

his  receipt  for  claim  a  ralid  payment,  1570. 

administrator  or  executor  liable  for  misconduct  in  salOi  1671. 

liabi  ity  in  double  the  value  for  fraudulent  sale,  1672. 

limitation  of  actions  for  vacating  sale,  1573. 

minority  and  other  disability  to  avoid  limitation,  167i.. 
'    account  of  sale  to  be  returned,  1575. 

executor,  etc.,  not  to  be  purchaser,  1676. 
€f  conveyance  of  real  ettcUe  xn  certain  cases. 

execators  to  complete  contracts  for  sale  of  real  estate,  1697. 

petition  for  conveyance  and  notice  of  hearing,  1698. 

interested  parties  may  contest,  1099. 

conveyances,  when  ordered  to  be  made,  1600. 

executi  >n  of  conveyance  an  J  recprd.  how  enforced,  1601. 

rights  of  pctitiuncr  to  enforce  contract,  1602.  " 

elfect  of  conveyance,  1C03. 

effect  of  recording  copy  of  decree,  1604. 

recording  decree  not  to  supcr.-tcde  power  of  court,  160S. 

successors  to  party  having  right  to  conveyance,  1jS06. 

when  deer  e  to  direct  possession  given,  1607. 
Paytnent  of  debts  of. 

order  in  which  to  be  paid,  1643. 

where  property  insufficient  to  pay  mortg^e,  1644. 

dividend,  when  to  be  paid,  1645. 

expanses  of  funeral  and  of  last  sickness  and  family  allowance^ 
1646. 

order  for  payment  of  debts  and  discharge  of  executor,  1647. 

provision  for  disputed  and  contingent  claims,  1648. 

after  decree,  executor  personally  liable,  1G49. 

claims  not  included  in  order,  how  disprsed  of,  1650t 

order  for  payment  of  legacies  and  extension  of  time,  JL661.- 

final  account   when  to  be  made,  1652. 

neglect  to  render  final  account,  how  treated,  1663. 
Partial  distribuHon  prior  to  final  settlement  of. 

payment  of  legacies  rpon  giving  bonds,  1658 . 

notice  of  application  for  legacies,  1659. 

who  may  resist  application,  1660. 

decree,  to  require  bond,  which  must  be  given,  1661'. 

decree  may  order  whole  or  part  of  share  delivered,  1661» 

partition,  where  necessary,  how  made,  1C61. 

costs  to  be  paid  hy  applicant,  1661. 

order  of  payment  of  bond  and  suit  thereon,.  166SL' 
J>istril>tUion  on  fined  settlement. 

distribution,  how  made  and  to  whom,  ,1666. 

what  the  decree  must  contain,  li'66. 

decree  of  distribution  final,  1666. 

distribution  when  decedent  was  foreign  resident,.  1687  i. 

decree  to  be  made  only  after  notice,  1668. 

taxes  to  be  paid  before  distxibution,  1669.. 


688  ZMSEZ. 

Xraies  ot  2>eoka8ED  TVB»OTia~^IHaribuH<m  ond  porUHon. 

partition  to  be  made  of  estate  in  common,  §  1G75. 

petition  for  partition,  notice  thereof  to  be  given,  1676. 

estate  in  different  counties,  how  divided,  1C77. 

partition  after  some  heirs  have  parted  with  the'r  interest,  16''8. 

shares  to  be  set  out  by  metes  and  bounds,  1679. 

whole  estate  may  be  assigned  io  one,  when,  1680. 

equality  of  partition  ;  payments  for,  bv  whom  made«  1681. 

estate  may  be  sold  and  proc  eds  distributed,  1682. 

notice  before  partition,  to  whom  given,  1683. 

commissioners,  duties  of,  1683. 

commissioners,  to  report  and  i>artition  to  be  recorded,  1684. 

commissioners,  when  not  necessary  to  appoint,  1685. 

advancements  made  to  heirs,  how  heard  and  detenninedttdSC 
Agents  for  ai>sent  interested  partieg. 

court  may  appoint  agent  for  absentee,  1691. 

agent  to  givo  bond,  compensation  of,  1692. 

unclaimed  estate,  how  disposed  of,  1693. 

real  and  personal  property  of  absentee,  when  to  be  (Mid.  1694. 

liability  of  agent  on  his  bond,  1695. 

certificate  to  claimant  of  money  in  treasnry,«1696. 

final  settlement,  decree  and  discharge,  1697. 

discovery  of  property  after  final  settlement,  1698. 
See  EXECUTOBS  JkXD  amcmmtbatoiw, 
EviDBNOH.    Demons  qf. 

judicial  evidence,  1823. 

proof.  182i. 

law  of  evidence,  1825. 

original  evidence,  1829. 

secondary  evidence,  1830.' 

direct  evidence,  1831. 

indirect  evidence,  1832. 

indirect  evidence  classified,  ,1957> 

primary  evidence,  1833. 

partial  evidence,  1834. 

satisfactory  evidence,  1835. 

indispensable  evidence,  183d. 

conclusive  evidence,  1837. 

conclusive  evidence,  how  resttfutedf  1978.^ 

cumulative  evidence,  1838. 

corroborative  evidence,  1839. 

inference  defined,  1958. 

presumption  defined,  1959. 
Degree  of  proof. 

what  required  to  establish  fact,.  1826. 

kinds  of  evidence,  1827. 

degrees  of  evidence,  1828. 

one  witness,  when  sufficient  to  prove  -a  fact,  1844. 
Oeneral  principles. 

direct  evidence,  what  sufficient  to  prove  a  fact,  1844* 

testimony  confined  to  personal  knowledge,  1845. 

testimony  td  be  in  presence  of  persons  affected,  1846L 

witness  presumed  to  speak  the  truth,  1847. 

presumption,  how  repelled,  1847,  2051,  2062. 

ohe  person  not  affected  by  acts  of  another,  1848. 

declacfttions  of  predecessor  in  title,  as,  1849. 
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dcclarat.oiitt  wbich  ure  part  of  tmn*«etioii.  1 18'0. 

eyid  nco  r  laiiiig  to  third  person— primary,  when,  1851. 

declaration  of  di  cetlent,  cvldeDco  of  pedigreo,  185'i. 

dec  ar  tiona  of  decedent  evidence  iigui..i>t  Kucceuor   1853* 

p.rt  of  tran«acti<n  proved,  the  whole  udmiaidble,  1854. 
•  contentii  of  vrlting.  how  proved,  1855. 

agreement  in  writing,  deeme  J  the  whole,  1850. 

confftracton  'f  writing,  relates  to  pi.  ce,  1857. 

construction  of  statutes  imdiiii>trum<'uts,  rule  of,  1858. 

intention  uf  1  gisla  ure  or  parties  t  •  bo  pursued,  18«4^. 

circumstances  to  be  considered,  18dii. 

terms  to  bo  construed  by  gi-nenl  ucoepta'lon,  18G1. 

written,  to  control  print  d  words,  iit  blu  k  form,  18G3. 

persons  skilled  to  decipher  characters   1863. 

of  two  coustractions,  wh  ch  to  be  pn'ferre«l.  1804. 

written  instrumunt  construe  1  as  i.nderstooJ  by  parties,  1860. 

construction  to  be  in  favor  4>f  uotu  al  right,  IttuG. 

mater  ai  allo^^ations  only.  ne«d  bo  provcU,  18  7. 

evidence  to  bo  i  elevant  to  question  iu  dispute,  18C8. 

evid<  n  e  on  collateral  questions  in  diMcrtoiion  of  court,  1868. 

afflmativo  ol  et{ati  ^nn  only  to  ba  proved.  18C9. 

facts  which  may  bo  proved  on  trial,  loTO. 

judicial  notice,  of  what  facts  comrt  wiU  take,  1875. 
Kindt  and  degrees  of  evidence. 

knowlfdgo  of  court,  facts  within,  i875. 

of  witnesaes.    See  Wxtnessks. 

of  writings.      See  Wbitimos  ;    Pdblxo  Wbrxhcui  ,    Fbivaxi 
WniTZNOs. 

of  material  objects  presented  to  tne  senses,  i954. 

when  an  infer  nco  arises,  1900. 

presumptiuuH.  when  may  be  controverted.  1901. 

specification  of  conclusive  pcbumptions,  IOC*. 

spociUcation  <'f  controvertible  presumptions,  1908. 

what  evidence  indi«pen8«ble,  J9o7. 

perjury  and  treason,  evidence  required  to  prove»  19C8. 
&atule  0/  frauds.  ^ 

Will,  to  be  in  writing.  19C9. 

revocation  of  wiU,  what  required  to  prove,  1970. 

transfer  of  real  property,  evidence  required,  1971^  1972. 

agreement  not  iu  writing,  when  invaliJ,  1073. 

representation  as  to  credit  of  thi^d  party,  1974 
JfVodtfcticn  of  evidence. 

by  whom  to  be  produced,  1981. 

writing  a  tered,  who  to  explain,  1982. 

manner  cf  pr  duction — testimony,  how  taken,  2009. 

See  Aftid.ivit  ;  Deposxiioms  ;  Ex  misatio3»  of  WxrazasBS. 

means  of  production.    See  &unp<SMi,  Wjxneosss. 
JBffect  of  evidence. 

jury' to  judge  of.  2061. 

concliisivo  evidence.  Jury  not  to  Judge  effect  of.  2001« 

to  bo  msiriict.  d  by  court  aa  to,  2UG1. 
URacdUsntotAi  pr4-visions  as  to  evidence. 

.an  offer  cqiiivdeut  to  payment,  2074. 

whoever  pays  is  entitled  to  a  receipt,  2075. 

objections  to  tender,  at  wlut  time  lo  be  taken,  2076.. 
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rales  for  conatmiiig  description  of  land,  f  2077. 

Offibr  of  comprainiso  no*  sn  admissioii  of  debt.  2IIT8L 

confcssiou  cf  adultery,  effect  of  in  divorce,  _2«i79. 

proceedings  to  perpc  taste  testimony.    Eke  TssmcoHZ^ 

«dminii>tnition  of  oaths  and  affirmations,    iee  Oazb. 

questions  of  fact  to  be  decided  by  jury,  2101. 

what  qucsticns  to  be  decid  d  by  court,  2102. 

qacs  ions  of  facts  to  be  decided  by  court  or  referees,  210S. 
Ezamhiatioh.  of  debtor  of  judgment  debtor,  proceedings  In,  717. 

trial  of.  how  conducted,  718. 
EXAXiNA.ioN  OF  wi  NfiHS.    iiTal  exMnJustion  deftiund,  flOOfi* 

order  of  proof,  how  regulated,  2042. 

when  witnesst- s  may  be  excluded,  2C43. 

court  may  control  mode  of  interrogaticn,  2041. 

direct  and  cro»>s^x  mination  definoi,  2445. 

leading  question  defln  d,  2046. 

witness  m£y  refresh  memory  by  noteSf  when,  9(i«« 

cross-examination,  as  to  what,  2048. 

party  producius  not  i^lowed  to  lead  witness,  SOtil. 

witnesses,  when  and  how  examined,  2030. 

now  impeached,  gene  al  reputation,  2051. 

impeachment  of  witness,  inconsiscent  statements,  2069L< 

evidence  of  g  od  character,  when  allowed.  2053; 

writing  shown  to  witness  subject  to  inj»i>Qcti<»i,  SMKSCr 
See  WiTNEssxs. 
ExGEPnoKs.  maybe  token,  time  when,  MUb 

what  deemed  excepted  to,  647. 

form  of.  C48.  ' 

to  bo  signed  oy  judge  and  filed  with  c]iFvlE,4MIL 

how  taken  on  notice  to  adverse  party,  65J. 

af  ler  judgment,  huw  taken   651. 

proceedm  si  on  refusal  of  court  to  allow,  652.  ^^ 

whe  o  ju  igo  ce  :ses  t4)  hold  oiiLce,  file,  how  settM*-  659^ 

may  bo  taken  to  report  of  ref  e .  ee,  646.  ^ 

bill  of,  necessary  on  motion  for  new  trial,  66lf. 

bill  of,  p  rt  of  judgment  roll.  670. 

to  sureties  on  undertakings,  how  taken,  948.  U 

io  sureties  in  replevin,  wUen  to  be  taken,  613. 
Excessive  Damaoi-is,  as  ground  for  new  trial,  657.^ 
Er^VXiON.  within  what  time  may  issue,  681. 

who  may  issue,  form  of,  what  to  require^  682, 

when  made  returnable,  683. 

money  judgmen  s  and  others,  how  enforced,  684. 

execution  after  five  years,  when  allowed,  685. 

when  may  issue  after  death  of  par.y,  686. 

how  and  to  whom  issued,  C87. 
'    what  liable  to  seizure  on,  088. 

property  not  affected  till  levy  made,  688. 

right  of  proi)erty  claimed  by  third  party,_bowiiied 

dejMsit  of  fdes  on  trial  of  light,  689. 

property  exempt  ftt>m,  690. 

writ  of,  how  cxt  cuted.  691. 

notice  of  sale  under,  how -given,  692. 

selling  without  notice,  penalty  attachedr  693. 

sales,  how  conducied,  694. 
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Szecniion,  wlio  may  not  be  purchaser  at  sale,  8  CM. 

order  of  sale,  -who  may  direct  CM.  ! 

refus  1  of  purchaiier  to  puy  bid,  resale,  G95. 

Biimmarv  proceeding  against  purchaser  refusing  to  pay.-^Qtf. 

liability  of  officer,  limiUtion  uf.  697. 

personal  property  capable  of  manual  delivery,  how  deliyered. 

698. 
personal  property  not  capable,  how  delivered,  699. 
real  property,  when  absolute  sale  or  not,  700. 
when  not,  what  cercificatc  should  contain,  700. 
real  prop<'rty  sold,  by  whom  my  be  redeemed,  701. 
when  may  be  redeemed,  and  redemption  coney.  70iiL 
successive  redemptions,  w  hen  may  bo  made,  703. 
notice  of  redemption  to  be  givun  sheriff,  703. 
effect  of  redemption.  703. 

in  default  of  red^mpUon,  conveyance  to  be  made,  703. 
on  redemption,  to  whom  payments  to  be  made»  7M.  * 

redcmptioner,  what  must  do  ta  red' em,  705. 
court  may  restrain  wjste,  pending  redcmntion,  706. 
on  goM  cmse  E>hown  it. junction  may  isbue,  745. 
rents  and  profits,  who  entitled  to,  707.  . 

eviction  after  purchase,  what  purchaser  may  recover,  708. 
when  judgment  1o  be  revived,  7. 8. 

petition  for  revival  of  judgment,  how  and  by  wnom  made,  708. 
party  who  pays  more  than  his  share,  may  compel  contribu- 

tion.  709. 
proceedings  supplementary  to  execution.  See  Sttfflemektabz 

Pboceedinos. 
against  steamers  and  boats,  proceeds  of  sale,  how  applied*  82i« 
notice  of  sale  of  steamers  to  be  given,  827. 
stay  of,  on  appe^  to  county  court,  979. 
flrom  justices'  courts,  within  what  time  may  issue,  90L 
contents  of  justices'  execution,  9 .2. 
may  be  renewed  in  justices'  court,  903. 
duty  of  officer  receiving  execution,  901. 
proceedings  Fuppl^^mcntury,  provisions  of  code  tu  applji  ^906. 
may  isf^e  against  married  women  in  forcible  entry,  IIGI. 
what  wiges  are  preferred  claime  under.  1206. 
XXCCUTOBS.    To  whom  letters  on  proved  wJl,  to  issue,  X849« 
must  appiear  and  qualify,  1349. 
who  incompetent  to  serve  as,  1350. 
wht>  may  file  objections  to  granting  letters  to,  1351. 
marriage,  when  it  extinguishes  right  to  administei^  1801. 
executor  of  an  executor,  disability  of,  1353. 
absence  or  minority  of  co-executor  effect  of,  1854. 
acts  of  a  portion  (»f  executor  va  id,  1356. 
tim  of  letters  testamentaxy,  1360. 
to  take  oalU,  1387. 
to  file  bonds,  1388. 
to  record  letters,  etc.,  1887. 
power  of  court  to  suspend,  167. 
may  sue  without  j  )inlng  party  interested,  869. 
may  s-tc  for  death  of  person,  377. 
renunciation  of  right  to  probate  by,  1801. 
iranscript  of  proceedings,  evidence  of  cxesntorH  authority. 

1429.    Bee  EtECirroBs  a»d  Adicuustbatobs. 
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to  take  oath  and  file  bonds,;  i  1387. 

bonds  to  be  recorded,  1387. 

form  and  requirements  of  bond,  1388; 

additional  bond,  wh^n  required,  1389.) 

conditions  cf,  1390.  - 

eacli  to  give  separate  bond,  13dl, 

successive  suits  on  bond  may  be  maintained,  1392.?       .' « 

sureties  must  justify  and  bonds  be  approved,  1399L 

requirement  of  judge  on  deficient  bond,  1394. 

rijght  ceases  on  insufficient  security,  1395. 

bond,  vrhen  may  be  dispensed  with,  1396. 

further  bond  may  be  required,  1397. 

citation  to  executor  to  snow  cause,  1398. 

further  security  may  be  ordered,  1399. 

revocation  cf  letters  for  neglect  to  obey  ordefr  1400v 

suspension  cf  i>owers  of,  1401. 

power  of  court  to  suspend,  167. 

further  security  ordered  without  applicatiour  1402; 

■release  of  sureties,  1403. 

new  sureties,  order  of  release,  1404. 

forfeiture  of  letters  for  neglect  to  give  new  sureti66^1405^ 

application  to  be  determined,  when,  1406. 

letters  revoked  on  will  subt$equently  found,  1423. 

power  of  executor  in  such  case,  1424. 

when  colleagues  are  disqualified,  remaining -execatoag,  etft^  40-; 
act.  1425. 

who  to  act  when  ell  incompetent,.  1426. 

resignation  of,  when,  1427. 

court  to  appoint  successor,  1427. 

liability  of  out-goer.  1427. 

all  acts  of,  valid  till  power  is  revoked,  1428. 

transcript  from  minutes  of  court  as  evidenoe'of  aotboctty  Of. 
1419. 
JSemwal  and  swpensiom  in  certain  eases, 

suspension  of  powers  of,  for  embezzloment,  143&, 

notice  to  bo  given  and  citation  to  api>ear,  1437. 

who  may  appear  on  herring,  1438.  i 

notice  to  absconding  executors ,  etc. ,  1439. 

court  may  compel  attendance.  1440.  "** 

-   let:ers  revoked  tor  failme  to  fumi^  inventory,  1460^ 
Cf  the  pawers  and  duties  of. 

entitled  to  posseKsion  of  all  decedent's  property,  1462.. 

to  take  poflHCSKiou  of  entire  estate,  1681. 

may  sue  and  be  sued  for  recovery  of  property,  1582. 

may  sue  fur  emb^^^zzlemeut  prior  to  grant  of  letters,  1458.; 

may  sue  for  possension  of  CHtate,  1452. 

may  maintain  action « for  waste,  <  onversion  and  tref<pass,  1683. 

may  be  sued  for  waste  or  trespass  of  decedent,  1584. 

actions  on  boud  of  execut  r  may  be  brought  by  another,  1686. 

what  executors  need  not  b^  i>arties,  1587. 

moy  compound  with  debtor,  1588. 

may  recover  property  fraudulently  disposed  of  by  testator* 
1589. 

When  not  bound  to  sue  for  such  property,  1590w 

disposition  of  estate  recoverud,  1591. 
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may  complete  contractK  of  gale  of  real  estate,  §  1597. 
allowance  and  rejection  of  claims  by.  Bee  EaiJiTtA  c  J*  i>EcnS4asD 

PEBSONS. 

XdabilUies  and  compen$cUion  of. 

-when  personally  liable,  1C12. 

to  be  charged  with  all  estate,  1613. . 

not  to  profit  or  lose  by  estate,  IGli. 

for  uncollected  debts  without  fault,  1615. 

comi>en6a  ion  of ,  161G. 

not  to  purchase  cl-)ims  against,  1617. 

commissions  allowed  to,  1618. 
Aeeountina  and  settlnnents  by. 

to  re.  «Ier  exhibit,  whru,  1622. 

citation  to  account  atthird  term,  1623. 

pstition  for  citatiou  to  render  account,  1G24» 

citation  to  account  on  application,  1625. 

objections  to  account,  who  may  file,  1636. 

attachment  for  disobeying  citation,  1G27. 

io  render  acoountR  at  expiation  of  term,  1628. 

to  account  after  authority  revoked.  1629. 

revocation  of  letters  fo  -  neglect  to  account,  1630. 

to  produce  and  filo  vouchers,  1631. 

vouchers,  wh:n  need  not  bo  produced,  1632. 

Appointment  of  day  of  settlement,  notice  thereof.  1633. 
.  flnal  settlement,  partition  and  distribu  Jon  mp>y  be  sinmUano 
eous,  16J4. 

who  may  filo  exceptions  to  Account,  1635. 

what  matters  may  be  contested  by  heirs,  1636. 

postponement  of  hearing  la  contest  of  account,  1637. 

settlement  of  accounts,  when,  uud  when  not  conclusive,  1637. 

proof  of  notice  must  bo  made  before  settlement,  1638. 

personal  liability  of,  tf ter  decree  for  payment  of  debts,  1649. 

liability  for  failure  to  (-ive  notice  for  presentation  of  claim« 
.1650. 

final  account,  when  to  be  made,  1652. 

neglect  to  render  final  account,  how  treated,  1653, 

final  set  lement,  decree  and  discharge,  1697. 

costs  a  lowed  in  actions  by  and  against,  1931. 

on  appeal  security  may  bo  limited  or  modified,  946. 
EXEMPTTON.    Pi-operty  exempt  from  execution,  C9  '. 

from  jury  duty,  who  are  exempt,  200.    See  I^cdtob. 
ExoNEnATio-v,  of  bail.    See  Abbest  and  Bah.. 
ExPEBTs.    Skilled  persons  may  decipher  charac'^ers,  1863« 

facta  which  may  ba  proved  on  trial  by   1870, 

may  prove  unwritten  l^w  qf  sister  state,  1902. 

See  JEviPENCE.  • 

jPacts.  to  be  stftted  in  complaint,  426. 

insufficiency  of,  ground  for  demurrer,  430. 

special  issues  not  made  by  pieadingn,  how  tried,.  30&  . 

degree  of  certa.nty  required  to  establish,  1826, 

what  facts  may  be  proved  on  trial,  1870. 

issue  of,  how  it  at.scs,  590. 

agreement  on,  on  submission  of  controversy,  1138. 

of  which  court  will  take  judicial  notice,  1875. 
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Fabmeb,  property  of,  exempt  fKon  execn'ion,  I  600. 
Fatbeq,  may  buo  for  seduction  of  daught  ^r,  373. 

may  Bao  for  death  or  injury  of  child,  376. 

rank,  in  order  of  persons  entitled  to  administer,  136(C  - 

entitled  to  guardianship  of  minor,  1751. 
Fees,  tender  .of,  to  be  made  to  witness,  1987. 

of  attorney,  how  to  be  paid,  1021. 

of  referees,  1028. 

on  recording  mechanics'  lien,  1189. 
See  Costs. 
Fictitious  nams,  party  may  be  sued  by,  474. 

ignorance  of  real  name  to  bo  stated  in  complaint,  47iiL 
Fdodsngs.    Referees  to  report  within  twenty  days,  643. 

effect  of  findings  of  referees,  644. 

of  raferce.  may  bo  excepted  to,  645. 

of  fact,  how  waived,  634. 

must  bo  in  writing  and  filed  within  twenty  d^ys,  633. 

of  fact  and  conclusions  of  law,  most  be  sepuately  statedly  63S 

how  prepared,  G35. 

practice  and  proceedings  on^635. 

on  counter  claim.  626. 
'    on  claim  and  delivery,  627. 

general  and  special  defined,  624. 

when  general  or  special  may  be  given,  625. 
FiKEB.  for  neglect  of  juror  to  appear,  238. 

may  bo  imposed  on  usujrpation  of  office,  809u 

QrCtions  for.  in  police  courts,  932. 

imposed  f  r  neglect  to  obey  n^andate,  1097. 

imposed  for  contempts,  1218. 

imposed  on  ttate  officers,  how  enforced..  1091^. 
8ee  Fobfeitube. 
FiBB  ENOiNEs,  exempt  fr  jm  execution^  690«^ 

FOFOSBLE   EMTBY  AND  DETAINEB. 

Jurisdiction  in  actions  for,  85. 
Jiuisdiction  in  county  courts,  1163. 
treblo  damages,  when  allowed,  735. 
forcible  entry  defined,  1159. 
forcible  detainer  defined,  1160. 
unlawful  detainer  defined,  1161. 
notices,  how  served  in,  1162. 
parties  defendant  in  actions  for,  116i.- 
parties  generally,  1165. 
complaint  in  actions  for,  1166. 
day  for  appearance  to  be  fixed,  1166. 
serv'ce  of  sum  nous  and  complaint,  116tf» 
summons,  form  and  service  of,  1167. 
#       practice.    (See  under  1178.) 

arrest,  order  for,  when  made,  1168. 
Judgment  by  default  may  be  entered,  1169. 
de  endant  may  appear,  answer  or  demur,  1170Cb> 
trial  may  be  by  jury,  1171. 
showing  required  of  plaintiff,  1172. 
what  defendant  may  show,  1172. 
complaint  must  be  amended,  when,  1J78» 
verdict  and  Judgment  in,  1174.  * 

complaint  and  aubwer  must  be  verified,  1175 
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Forcible  entry  and  detainer,  appeal  not  to  stayprooeedin^f  vilesB 
BO  directed,  §  1176. 

rales  of  practice  and  procee^'ings  in,  1177. 
new  '  rials  nod  appeals  in,  1178. 

FOBUGN  BESIDENT. 

summons,  how  served  on,  412. 

Ste  AL8ENTEK. 

FoBJECLosTmE     Place  of  tr'al  in  actions  for,  893. 

pvoceedings  iu  action  for,  726. 

surplus  alter  sale,  how  disposed  of,  727. 

proceedings  in  uctions  ou  instalment  loans,  728. 

receiver  may  be  appointed  in,  564. 

remedy  by,  is  exclusive,  744. 

when  action  lies  against  decedent's  estate,  1500. 
See  Mo.itoaGE. 
FoBEiON  WILL,  proceedings  in  probate  of,  1822-1324. 

See  Wnx. 
FoxvEirunE,  limitatlun  of  action  for,  840. 

place  of  trial  in  actions  for,  b93. 

on  sale  under  execution,  without  notice,  603^ 

liability  of  sheriff,  i>97. 

form  of  action,  307. 
Fbakchisk,  actions  for  usurpation  of,  802-809. 

See  Usubpatiom  uf  officx. 
Fbaiid,  a  groimd  for  arr^'st,  479. 
Frauds.    See  Staiutb  of. 
FuRsrruBE,  exempt  from  execution,  690. 
FoBMAXiON  OF  jiJitY.    See  JxmT. 

Oabhishkb,  citation  to  issue  to,  645. 

memorandum  to  be  famished  by,  546. 

when  liable  to  pla.ntiff,  644. 

to  be  served  with  notice  uf  attachment,  4M3. 

property,  how  attached  in  hands  of,  542. 
See  AttachmilNT. 
Oaenxshmekt.    See  Attachmxkt. 
Gold  coik.    See  Judgment. 
OovxBKOB,  to  appoiut,  in  case  of  absence- or  Incapacity  of  Judge, 

160,  162. 
Obading.    See  Likks,  zmfobcement  of. 
Grand  jury,  to  inquire  into  public  offenceB,'85. 

when  to  bo  impannc  ed,  241. 

how  cons  ituti  d,  242. 

pannel.  how  filled,  212. 

proceedings  regulated  by  penal'code,  243. 
Growing  timber,  ao  ion  for  tresspass  for  cutt'ng,  783. 
GuABDiAN  ad  litem  of  infant  to  appear  tn  actions,  372. 

how  appointed,  373. 

how  appointed  in  justices'  courts,  843. 

power  of  court,  how  affected  by  probate  act,  1759. 
Guardian  and  ward. 

appointment  of  guardian,  how  provided  for,.S04. 
€hu^diant  of  minor$. 

probate  judge  to  api>oint,  when,  1747. 

petition  for  appointment,  1747. 

minor  may  nominate,  when,  and  when  not,  1748 
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QUAXDUX  AMD  WASD— (rHOnKoilt  «/ : 

wh<  n  niiocr  ovt  r  fcrorteeii,  |  1749. 

numinstloii  by  miner  after  fourteen,  1750. 

father  anil  mother  entitled  to  appointment,  wlieil*  ITSl, 

mini.r  having  no  father  ncr  mother,  1752. 

powers  and  daticM  cf,  1753. 

bond  of,  and  its  conditions,  1754. 

Iett4  rs  of,  form,  and  when  to  issue,  1754. 

order  appcinticg,  conditions  mty  be  inserted  ia^lTSSi 

letters  of,  and  bond  to  be  reco  ded,  1756. 

maibtencnce  cf  miner,  how  pmyidcd  for,  1757. 

testamentsry  gnardian  to  give  bond,  1758. 

powers  cf  testamentary  guardian  llmiced,  175S. 

powers  of  conrt  fis  to  i»ppointment  of  guardians  ad  UtBao*  IftOW 
afBectcd,  1759. 
Cuardians  of  insane  and  meompdentpatoni. 

vcTihed  petition,  wha'.  to  contain,  176  J. 

appointment  cfter  hearing,  when  will  be  made,  17QI. 

powers  end  u'.ties  of,  17o5. 
Powers  and  duties  of  guardians, 

to  pay  d(  bts  cf  ward  cut  of  ward's  estate,  1768. 

to  1  ecoYcr  debts  due  ward  and  repo^MUt  him,  1769. 

to  manage  ward's  estate,  1770. 

to  maintain  ward,  1770. 

to  sell  real  estate,  1770. 

maintenance  of  ward,  how  enforced,  1771. 

mcy  join  in  assent  to  partition.  1772. 

must  return  inventory  of  ward's  estate,  1773. 

appraisers  to  be  appointed,  li73. 

prucec dings,  en  after  discovered  cr  acquired  propeijijy  177S. 

mu  t  make  acnual  and  other  eettlemeuts,  1774. 

allowance  cf  accounts  c  f  joint  guardians,  1775. 

expenses  and  compensation  of,  1776. 
Saie  ofpn-peHy  and  deposition  of  proceeds. 

may  sell  property  in  certain  cases,  j  777. 

sale  of  real  i  state  to  be  made  on  order  of  court,  177BL- 

application  of  proceeds  of  sale,  1779. 

proc  eds,  how  \  o  be  invi  sted,  1780. 

order  of  bale,  how  obtained.  1781. 

notice  to  n.  xt  of  kin.  how  given.  17R2. 

copy  of  order  to  be  served,  cr  published,  1783 

on  written  consent,  notice  need  not  be  given,  1789L 

hearing  o''  applicaticn,  1784. 

who  may  be  examined  en  hearint?.  1785.' 

costs,  to  wh  m  to  be  awarded,  1786. 

order  of  sale,  what  to  specify,  1787. 

bond  to  b-:  given  before  selling,  178B. 

pEHKeedlngs  to  con'orm  to,  provisiokB  zebtiog^  to  ealaies^ 
deceas  d  persons,  1789. 

order  ci  sale,  limitation  to,  1790. 

conditions  of  sale,  of  estate  cf  minor  heirs,  1791. 

bond  end  mortg  t;e  to  be  given  for  defenxd  paymentBy  1791. 

probate  court  may  crdr  r  investme*«t  of  money,  17M. 
Non^residmt  guardians  and  wards. 

guardians  oi  non-resident  persons,  1793. 

powers  and  duties  of,  1794. 
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GUABDIAN  AND  yTAXD—Ifon-reH'^ent,  to  give  bondB,  1 179S. 
to  what  guardlaDBhip  to  extend,  1796. 
removal  of  non-resident  ward's  property,  1797. 
notice,  and  p  oceet^^gs  on  removal,  1798. 
order  of  removal  to  bo  made,  1798. 
order,  a  discharge  of  person  in  posBession,  1799. 
General  and  miscellaneous  provisions. 

examiuatlou  of  persons  suspected  of  defrauding  or  ooncMl- 

.  ing  ward's  estate,  1800. 
removal  and  resigna<ion  of  guardian,  1801.. 
surrender  of  ebtute,  1801. 
guardianship,  how  terminated,  180Q. 
new  bond,  when  required,  1803. 
bond  to  be  filed,  actiuu  on,  1804. 
limitatiofl  of  action  on  guardian's  bond,  1806. 
limitation,  for  recovt  ry  of  proiHjrty  sold,  1806. 
more  than  one  guardian  may  be  api>ointed,  1807. 
power  of  prob.tis  jadge  in  chambers,  1808, 
undertakings,  requisites  of,  1809. 

Bakd  writinq,  how  proved,  1943. 

evidesco  respecting,  how  given,  1944. 

eompariso  s  of.  how  made,  1945. 

entries  of  decedents  as  evidence,  1946. 

proof  of,  when  admitted  in  probate  of  'wUl*  1315. 
HzoHWAts,  damaged,  for  trespass  on,  733. 

measure  of  damages,  734. 
Husband,  not  liable  for  debts  cf  sole  trader,  1821. 

when  not  to  bo  witnci<8  against  wife,  1881. 

when,  must  testify.  1882. 

when  to  be  J  jined  with  wife  as  party,  370. 
Householder,  property  of,  exempt  from  execution,  690. 
Habeas  cobpus,  jurisdiction,  in  issuance  of  writ,  43,  57,  85u 
S-OMSBTKAD.    Set  apart  to  survivcr,  1474, 1486. 
See  Estates  of  D£OEA.sx:d  pebsons. 

Tmmatebial.    Errors,  may  be  disregarded,  475. 
Impeachment.    Court  for  trial  of,  how  composed*  36. 

jurisdiction  of,  36. 

officers  of  court,  37. 

trial,  provided  for  in  i)enal  code,  38. 
Jmpbibonmekt,  effect  of,  on  limitation  of  actions^  862. 

of  Judgment  debtor,  when  may  be,  716. 

lor  contempt  of  court,  1219. 

for  disobedience  of  mandate,  1097. 

See  DiSCHABOB  FBOM  IMPiilSONUENT. 

Impbovements,  value  of,  wh^n  allowed  as  set  off,  741. 

estimatioa  cf  value  of,  in  emncnt  domain,  1248* 

when  not  assessed  in  eminent  domain,  1249. 
In.u>vebtenoe,  rel  ef  from  by  amendnvsnt,  473. 
Indictments,  jurisdiction  of  county  court  on  trial  of,  86. 

what,  to  be  transmitted  to  municipal  court,  106. 
Indxbect  evidence,  defined,  1832. 

See  Evidence. 
Indibpensable  evidence,  defined,  1836. 
See  EviDEMCK. 
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iMFAST,  to  appew  by  gnazdiaa.  6  873. 

cifcct  of  infancy,  on  limitation  of  actions,  862. 

Bummcns,  how  served  en,  >:ll. 

one  your  after  removal  of  disability  given  to  mfkat  to'  ton* 
tcbt  probate  or  will,  1333. 

leitf'rB  of  administration  durante  mtnore  estate,  1S64. 

fihcre  cf,  on  partition,  to  be  ))aid  to  guardian,  793. 

Bhare  cf ,  on  partition,  securities  may  ba  taken,  777. 

eff  -i-t  cf  infancy,  on  claim  to  escheated  estateSk  IM2^ 

who  entitled  to  guardianship  of,  1751. 
Infebe>ce,  defined,  1958. 

on  what  fouuded,  1960. 

INJXJKCTION.  . 

what  is  and  who  may  grant,  625. 

when  it  may  bu  granted,  626. 

at  what  time,  may  be  granted,  627. 

what  requind  to  obtain.  627. 

after  cnbwer,  upon  notice,  628. 

security  r«  quired  ui>on,  629. 

order  to  show  cause,  630. 

to  suspend  business  of  corporation,  how  «dA  bj  whom  gtant- 
ed,  C31. 

motion  to  vacate  or  modify  application,  how  maOB^ktSi, 

wh  %  will  be  vacated,  53  j. 

t  J  restrain  iixjury  during  foreclosure,  'OS. 

to  r  strain  injury  after  execution,  7i6. 

to  restrain  injury  during  probate,  18i(. 
iRjtTBiES,  kinds  of,  enumerated,  27. 

to  property,  defined,  28. 

to  p  rson  defined,  '29. 

claims  for,  may  be  imited,  427. 

place  of  trial  in  actions  fur,  395,  832. 

liability  of  scejmers  and  vessels  for,  813. 

liability,  on  entry  for  survey  cf  land,  743. 

liability  for,  after  sale  on  execution,  746. 
ISBAivB  PEB80NS,  whcu  guardian  may  bo  appointed  for,  1769( 

appointment  of,  on  hearing,  1764. 

powers  and  duties  of  guardians  of,  1765. 

guardians  to  recover  share  of,  on  partition,  794. 

may  consent  to  partition  and  execute  release,  795. 

service  of  summons  on.  how  made,  411. 

cannot  be  witnesses,  1880. 
iHSAmrr,  cifect  of,  on  limitation  of  actions,  352. 

effect  of,  on  claim  to  escheated  estates,  1272. 
IiTBOLVEKCY,  pr()ceedings  under  statute  to  continue,  182X 

jurisdiction  of  county  court  in  actions  of,  85. 
Imbpechom  of  wbitinos,  refusal  of,  its  effect.  449. 

may  be  demanded,  1000. 

every  citizen  entitled  to  inspect  and  copy  public  writinn,  1892. 

party  inspecting  not  bound  to  produce  writing  in  evidtsnce, 
1939. 

docket  of  judgment  to  be  always  open  for  insi»ectioa.  Of  3. 

produced  by  witness  to  refresh  his  memory,  2647. 

writing  shown  witness  may  be  inspect  ?d  by  adverse  party,  2054. 
iRSXBTTCTioNs  T  >  jtTBT.    Charge,  what  to  state,  608. 

what  must  be  furnished  on  request,  608. 
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InstnicfioiiB  to  jury,  afl  to  flndings  of  fact.  |  625. 
jury  mny  returi  for  further,  614. 
special,  how  glvrn,  609. 
as  to  evidence,  '2061. 

INSTBUMENTS  IN  WRITIMU.     SeO  PbTVATE  WiaTIKa8;-'WmXTSXr  IN8TBU- 
UENTS. 

iNSUFFiciFNCT,  of  facf  8,  grouod  for  demurrer,  430. 

of  evidtncp,  cround  for  new  trial,  657. 
IxsuRhECTioM,  chr'nge  of  plac  •  of  h'>Idlng  covrt,  on  account  of,  142. 
iNTtCREer,  and  costs  f  rm  part  of  judgm  nt.  1035. 
Intebpleadeb,  other  person  may  bo  Hubst.tuted  for  defendant,  384.' 

procecdingt)  on  sub-  titution,  384. 
I^tTEBPJlETKB,  When  may  be  sworn  in  actions,  1:S84. 
Int£RV£ktio.n.  w  hen  it  takee  place,  and  how  made,  387. 

.    parties  ma  •  be  brought  in,  387. 
IBBEGULABITY,  of  proceedings,  ground  for  new  trial,  657. 

».  ffect  of,  in  proceedings  on  judicial  sale,  708. 
IBBELfiVA^T  MATTEB.  Winy  be  Btripkt  n  out,  453. 
LsTEBBOGATOBiEs,  curexed  to  commiBaiott  to  take  teBtimony,  2025. 

See  EviDEN  e. 
Issuics,  definition— kinds  nf,  688. 

of  law,  how  raised,  6  9. 

of  fact,  how  rak-ed,  590. 

of  law,  how  tried,  5  '1. 

of  faet,  how  tried,  692. 

of  law,  to  b  first  disposed  of,  592. 

cates  to  be  plai-ed  on  calcn  cr,  593. 

parties  may  bring,  to  trial,  594. 

postponement  of  i  rial  of,  595. 

proceediugs  to  defeat  pobtponement,  6Mw 

in  partition  suits,  7:<9. 

in  mandate,  when  may  be  tried  T'y  Jury,  1090L 

in  procecdin  s  against  joint  dcbtorB».  S^ 

in  forcible  entry  and  detainer,  Jli71. 

in  justices'  courts,  defined,  878. 

of  law,  how  ra  si'd,  879. 

of  fact,  how  raflaed,  880. 

of  law,  hew  trfed,  881. 

of  fact,  how  tried,  832. 

trial  of  fact  by  jury,  how  waived^  63L 

how  waived  in  justices'  courts,  883. 

trial  of  Issues  by  referees,  638. 
See  TBi.ai. 
IxKMS  OF  ACCOUKX,  need  not  bo  set  out  in  pleading*  454. 

JoiNDEB.    See  Pabttes  ;  Causes  or  action. 
Joint  debtobs. 

proceedings  against,  parties  not  summoned  in  action •inSr7  be 
summoned  after  jnd«;ment.  9b9. 

nonmons,  what  to  contain  a^d  how  served,  990« 

affidavit  to  accompany  summons,  091. 

answer,  when  filidi  and  what  to  contain,  992« 

pleadings,  what  constitute,  993. 

issues,  how  trii  d,  994. 

Terdict,  Tvhat  to  be,  994. 

Judgment,  where  some  of  several  defendants  only  are  served, 
4J4. 
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JuDOX,  not  to  haye  partner,  S  173. 

wbeu  diBqoalified  to  act.  170. 

-when  not  to  act  tis  attorney,  171. 

certain  jodges  not  to  act  is  attorn^,  172. 

relieved  from  oflice,  to  ae  tie  exceptions,  6SS, 

may  be  a  witness,  1883. 
Bee  Tbbm  or  office. 
Jn>aMEirr,  agafnst  -wh  m  may  be  given,  S78i. 

against  attorney  at  law,  t  r  suspensi  m  or  remoral,  399. 

againtit  ono  of  never  ^1  debto  s,  costa  may  bj  %eyered,  1026i» 

against  one,  and  ac.'ion  prp<'«ed  v.»  to  othe  s,  579. 

against  married  woman  In  forcible  entry,  IIM. 

against  sheriff  for  of&cial  act8»  conclusive  on  smDeties^UKSi^ 

against  decedent,  wh(  n  not  a  lien,  150d. 

award,  when  it  has  effect  of.  1286. 

costs,  when  allowed  to  plaintiff,  1022. 

costs,  when  allowed  to  defendant,  1024. 

costs,  when  allowed  to  ono  of  sever  1  dftfrmdantklOSMiL 

costs,  to  be  included  on  judgment,  1036. 

'costs  on  appeal,  in  dis^r^tion,  1027. 

county  courts,  always  open  to  render,  89. 

district  courts,  when  may  enter,  78. 

effect  <  f ,  upon  rights  of  p^-rties,  1908. 

eilect  of,  against  discharged  prisoner,  1189; 

for  contemp%  final,  1222. 

final,  may  be  appealed  f  om,  939. 

final,  in  distr  '-t  court  -  appeal  fn^n^  968.  ' " 

how  enforced,  after  five  years,  685. 

how  pleaded,  466. 

how  reviewed  .^?36,  937. 

intere>^t  and  custs  to  be  included  in,  1035. 

in  supreme  court,  con..urrence  necessary,  4T. 

memorandum  of  costs  to  be  lumishcd,  1033. 

modified  <  n  api)cal,  costs Jn  discretion,  1027. 

of  dismissal  and  nonsuit,'  581. 

of  dismissal  against  non-resident,  lOQf . 

of  Justices'  and  police  courts,  how  appealed  from,  974. 

on  apx>eal  from  inferior  court,  may  be  ap|iealcd  irom,  9S9L 

on  answer  filed,  relief  granted,  68<). 

on  failure  to  answer,  relief  granted,  680. 

.  on  failure  to  answer,  in  wh»t  cases  granted,  586L 

on  confession,  how  ent  red.  1134. 

on  submistaon  of  controversy,  1139. 

on  the  merits  68i. 

on  report  of  referee  in  partition,  766. 

on  review  of  case.  1075. 

on  review,  what  couRtltntes,  1077. 

on  appeal,  part  of  judgment  roll,  958. 

on  appeal,  remittiti>r  to  be  certified  by  clenlr,  968. 

renewal  of.  in  foreclosure,  on  eviction  of  purchaaer,  ^08. 

satisfaction  of,  under  attachment,  6i0. 

supreme  court  always  open  to  render,  48. 

supreme  court  t  >  render  within  six  months,  note  nnderMU  * 

what  deemed  adjudged  oh  former  judgment,  1911. 

what  rights  determined,  in  actions  for  usurpation,  808. 

when  reversed,  restitution  to  be  made,  957. 
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Judgment,  vi\\en  coocltiBlye,  I  1908. 

when  conchvive  in  foreclosure,  726. 

what  treatment  of,  constitutea  contempt^  1209^ 
Manner  of  giving  and  entering. 

book,  to  be  kept  by  clerk,  668. 

case  may  be  brought  for  arenm<*nt,  669. 

docket,  how  kept  and  contents  of,  072. 

docket,  to  be  open  fo  *  Jn-pection,  673. 

gold  coin  or  currency,  667. 

Uen  of,  defined,  671. 

no  lien  on  estate  where  death  occurred  after  verdict,  1S06* 

roll,  what  to  constitute,  670. 

satisfaction  of,  how  made,  675. 

trauKCript  of.  may  be  filed  in  any  county,  674. 

to  be  entered  within  tweuty-four  hou  s,  664. 

upon  death  after  verdict,  not  to  be  a  lien,  669* 

when  counter  claim  exceeds  demand,  6661. 
InpcaUcMlar  octiofu. 

in  replevin,  to  be  an  alternative,  667. 

in  general,  what  is,  677. 

in  special  proc^din^s,  defined,  1064. 

in  actions  to  quiet  tit.e,  740. 

in  furc4>le  entry  and  detainer,  by  deisiilt»  1168* 

in  forcible  enti7,  on  verdict,  1174. 

in  foreclosure,  726. 

in  actions  for  usurpation  of  ofiice,  805. 

in  usurpatiou—flne  may  be  imposed,  809. 

in  partirion  su'ts,  759. 

in  partitipn,  effect  of,  767. 

in  partitifon,  how  enforced,  684. 

in  election  contests,  1122. 

in  mandate,  to  b3  granted,  1095. 

in  actions  for  enforcement  of  liens,  1193« 

in  liens,  what  to  iuclude,  1193. 

in  liens,  rank  of  iiens.  1194. 

in  liens,  docketed  for  deficiency,  119$. 

in  proceiedingj  telative  to  escheated  estates,  1271* 

in  proceedings  to  contest  probate,  1314. 

in  proceedings  to  declare  wife  sole  trades^  1817«. 

in  contempts,  fine  imposed,  1218. 
Jii  justices' oourto. 

on  confession  In  justices'  courts,  889. 
dismissal  in  justices'  courts,  899. 

on  verdict  in  justices'  courts,  891. 

on  demurrer  in  justices'  courts,  892. 

abstract  of.  in  justices'  c  >urts.  897.  j 

abstract  to  be  tiled  and  docketed.  898.  ! 

cos  s,  allowed  in  justices'  courts,  896. 

docket  of  justice,  effect  <  f .  899. 

docket  not  a  lien  unless  abstract  i")  recorded,  i^OOl 

excess  of.  remitted  to  save  jurisdiction  of  justice,  89ik 

on  trial  in  justices' courts.  t92.  I 

on  offer  to  compromise  in  justices*  courts,  895L 

wheu  defendant  hubjuct  to  arrest,  893. 
JODOMENT  Book,  to  b:>  kept  by  clerk,  608. 

:onfe8Bion  of  judgment  to  be  entered  in,  1134. 
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JUDGMBMT  DsBTOB.    Exocntlon  may  issae  «g«ingt»  -I  WL, 

execution  %f ter  death  of,  688. 

property  of,  ex  mpt,  690.  • 

may  indleate  propi^rty  to  levy  oa,  691.. 

may  direct  order  of  sale,  694. 

may  redeem  property  sold,  when,  702. 

to  whom  payments  to  be  xaade,  704. 

Bnpplementary  proceedings  against,  714. 

may  be  imprison  d.  whin.  7iS. 

debtor  of  may  pay  creditors  claim,  718. 

may  be  punish^  for  contempt,  721. 

earning -i  of,  when  exempt  from  execntion,  600. 
JuDOiffSKT  Rou...  Wjat  to  contain,  670. 

to  contain  judgment  on  appeal,  958. 

what  constitutes,  in  proceedings  fordiflMdutioiu  1388^ 
Judicial  Days,  what  are,  133. 

nonjudicial  days,  134. 
'  See  ADJoaBirMBifr. 
JvDiOTAi.  DI8TRICT8,  defined,  54. 
JuDioiAL  Evidence,  deflued,  1823. 
Judicial  Notice,  one  kind  <)fevi<  fence,  1827. 

facts  of  which  court  will  take,  1876. 
Judicial  Officebs,  in  general,  166. 

may  take  acknowledgments  and  affldavits^m.. 

may  take  depositions  in  this  state,  2031. 

exempt  from  jury  du'y,  200. 

incidental  powers  and  duties  of,  176. 

powers  of,  out  of  court,  176. 

enumeration  of  powers,  177. 

may  punish  for  contempt,  178. 

what  acta  of,  are  contempts,  1209. 

invested  with  pow  ^  to  enforce  exercise  of  jmlfldiotKm,  I8T> 
Judicial  Powebs.    By  special  investment,  190. 
JnDiciAL  Reoobd,  defined,  1904. 

how  authenticatcHi,  as  evidence,  1905. 

of  foreign  country,  how  authenticated,  1906. 

oral  evidence  of. «  f  foreign  country,  1907. 

effect  of  jadi<ment  upon  rights,  1908. 

effect  of  judicial  orders,  when  conclnsivA,  W}9u 

when  parties  to  be  de^-med  the  same,  1910.* 

what  deemed  adjndgt^  in.  1911. 

where  sureties  bound,  principal  is  also,  1912. 

of  foreign  state,  itd  effect,  1913. 

of  court  of  admiralty,  1914. 

of  foreign  judghient,  its  effect,  1915. 

manner  of  impeaching,  1916. 

jurisdiction  required  to  sustain.  1917. 

justiceii'  judgment  in  other  state,  how  proredr  1B2L 
See  LviDiCMCB. 
Judicial  Brvedijes,  defined,  20. 

how  divided,  21. 
JuBZBDicnoN.    Acquired  by  volimtary  ajipeanttce  416. 

of  judicial  officers,  179. 

of  justices'  of  peace,  area  of  civil,  116. 

of  jus. ices'   of   peace,  on   taking    acknowledgments,    «ad 
attidavits.  179. 
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Jurifl^lcticn,  of  jnntices  of  peace  iii  petit  lare  ny  and  assault  and  tmt- 
tery,  g  117. 

in  proceedings  <^>n  confession  of  judgment,  1132.  . 

fn  in  olvency  cases,  85. 

fu  cases  for  breaches  of  the  peace,  il7. 

in  proceedings  for  change  of  names,  1275. 

in  proceedings  for  condemnation  of  land,  1243. 

in  proceedings  restive  to  escheated  estates,  1269* 

may  be  carried  into  effect,  187. 

of  supreme  court,  42. 

of  district  c<»urt,  57. 

of  county  court.  85,  86. 

of  pro.  ate  court,  97,  1294. 

of  probate  court,  estate  in  sever?.l  counties,  1295. 

of  municipal  criminal  court,  106. 

of  justices' coorts.  114-117. 

of  justices'  courts,  limited,  925. 

of  probate  court,  limited.  1294. 

want  of,  a  ground  for  d«imnrrer,  430. 

want  of,  ground  for  impeachment  of  reooxd,  ldl<k 

when  acquired,  41C. 

what  required  to  sustain  record,  1917. 
txmoR.    Qualiiications  of,  who  competent,  198,, 

disqualification  of.  199. 

may  be  wiiness.  when,  1883. 

who  exempt  from  service  as,  200. 

discharge  of,  for  sickness  at  trial,  616.  j 

affidavit  of,  to  impeach  verdict,  657.  i 

who  may  be  excused,  201. 
Stieding  and  reluming^  fw  courts  of  record. 

list  of  persons  to  serve  as,  to  be  made,  204. 

selection,  how  made,  205. 

lists,  wh^t  to  contain,  2(36. 

previous  service,  wh  n  to  exclude  from  Ust,  207. 

list  to  bo  placed  with  clerk.  208. 

duty  of  clerk  on  receiving  r St,  209. 

regular  jurors  to  serve  one  year,  210.  i 

Drcuoing—Time  and  manner  qf.  ! 

to  be  draw  i  upon  order  of  judge,  214. 

number  to  be  drawn,  214. 

judgo  and  sheriff  to  be  notified  of  time,  216. 

sheriff  and  jud^e  to  witness  drawing,  216. 

drawing,  when  to  be  adjourned,  217.  j 

proceedingH  in  drawing,  when  to  bu  had,  218. 

drawing,  how  conducted,  219.  I 

after  adjoumm'^nt.  disposition  to  be  made  of  ballots*  220.  j 

copy  of  list  to  be  furnished,  221. 
Manner  of  summoning  jurors.  j 

sheriff  how  t.>  summon,  225. 

court  may  order  drawing,  when,  tPS. 

when  jury  may  be  completed  ftrom  bystanders,  227. 

jurors  for  justices'  i  nd  police  courts,  by  whom  summoned*  230. 

how  summoned   231. 

return  of  officer,  2  i2. 

juries  of  inquest,  how  summoned,  235. 

obedience,  to  summons,  how  enforced,  238. 


^UBT,  deflDAd,  I  190. 

differ  nt  kinds  ot,  191 

for  trials,  defined,  192. 
•     for  trials,  of  vrhat  to  consist,  194. 

of  inquest,  defined,  195. 

-when  grand  jury  to  be  imx»nncled,  241. 

grand  jury,  h  »w  constituted.  242. 

to  b'j  impannelerl  as  peoscribed  in  penal  codOy  343^ 

imponneliug  trial  Jury,  clerk  to  cxdl  Mst,  246. 

munnei*  of  imp  nneliug  trial  Jury,  247. 

jury,  how  drawn,  6oO. 

challenges,  four  p<>remptorT  allowed,  601. 

grounds  of  challLnge  for  cause,  C02. 

challcuf^e  for  cause,  how  tried,  C03. 

jury  io  bo  sworn,  fo-  m  of  oath,  C04. 

on  trial  ( f  right  of  property,  how  summoned,  689. 

how  obtained  in  contebt  of  probate  of  will,  VUL 

how,  and  when  muy  bo  waived.  631. 

how  waiv  d  injustices'  courts,  883. 

may  try  facts  not  in  issue,  when,  309. 

may  be  conducted  to  view  property,  610. 

may  tak   certain  papers  on  withdrawing,  612^ 

verdict  of,  what  is.  624. 

when  may  corrbct  informal  veriUct,  619. 
See  Findings  ;  V>  b  ict. 
luRiOEs'  GouBTd,  to  bo  held  by  justice  of  peace,  112, 

election  of  justice  and  term  of  office,  113. 

civil  jurisdiction  of,  114. 

jurisdiction  not  to  be  extended  to  trial  of  title,  11& 

extent  of  civil  j'lrisdiction  in  city  or  town,  116. 

jurisdiction  of  public  offenses  117. 

courts,  where  to  b )  held— to  be  always  open,  118. 
Place  of  trial  of  ckcUons  in. 

in  what  towiiKhip  or  city  m^y  be  conmenoed,  .832 

pla,^^  may  be  changed  in  certain  cases,  833. 

lim%:tion  on  right  t »  change,  834. 

to  what  court  transjerred,  835. 

proceedings  after  order  changing  venne,  838. 

effect  of  order  changing  venuo,  837. 

transfer  of  cases  to  district  court,  838. 
Adiomy  how  commenced  in. 

by  filing  complaint  and  issuance  of  summoAS,  839t. 

summons  may  issue  within  a  year.  849. 

issuance  of  summonH,  how  waived,  841. 

appearance,  by  attorney  or  in  person,  842. 

guar  lian,  how  appointed,  8i3. 

summons,  how  issued,  and  what  to  contaiiu  84i« 

timo  for  defendant  to  appear,  845. 

alias  summons,  when  may  issue,  846. 

several  alias,  may  b  i  iSHued,  817. 

limitation  upon  time  of  service,  848. 

summons,  by  whom,  and  how  seryedt  349* 
hour  given  lor  appearance,  8M. 
Pleadings  in 

form  of.  851. 

what  coustituies  the,  852. 
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JOBXioxa'  oown.T^Pleadings  tn— complaixit  defined,  8  dSS. 

when  demurrer  may  be  put  in,  851. 

answer,  whflt  to  contain,  855. 

omission  to  set  up  counter  claim,  effect  of,  856. 

when  pi  lin  iff  may  demur  to  answer,  857. 

proceedings  on  demuiter,  858. 

amendment  of  pleadingH,  when  allowed,  839. 

costs  on  allowance  of  amendments,  when,  859. 

time  in  which  to  demur  or  answer  to  amended  pleadings*  800. 
An  est  and  Bail 

order  of  arrest,  and  arrest  of  defendant,  861- 

affidavit  and  undertaking  for  order,  862. 

defendant  arr.sced,  must  be  t  'ken  before  Justice,  862. 

officer  to  give  notice  to  plaintiff  of  arrest,  864. 

officer  to  detain  dufendant,  865. 
Attachment, 

writ  to  imnuo  ujton  Affidavit,  866. 

undertaking  required,  867. 

writ,  substance  of,  868. 

undertaking  may  b  i  taken  by  officer,  868. 

provisions  applicable  to  Juistices'  attachments^  869. 
CnaiM  arid  detivery. 

how  enforced,  870. 
Judgment  by  defaxttt. 

on  failure  of  defendant  to  appear,  871. 

on  demurrer,  872. 
Time  of  trial  and  postponements. 

when  trial  must  comm-  nee,  873 

postponement  on  motion  of  conrt,  874. 

postponement  by  con  ent  of  parties,  87S. 

I>ostponem--nt  on  application  of  party,  876. 

conditions  imposed  for  postponement  877. 
Trials,  conduct  of* 

issues;  defined,  878. 

issues  of  law,  defined,  879. 

issue  of  fact,  defined,  880. 

issue  of  law,  how  tried,  881. 

Issuoof  fact,  hi<w  tried,  882. 

jury,  how  waived,  88  i.' 

trial  io  proceed  if  either  party  fails  to  appear,  884. 

challenges,  perempto  y  and  for  cause  allowed   885. 

inspection  and  copy  of  written  instrument  may  beordeied* 
886. 

genuineness  of  signatures,  when  deemed  admitted,  887. 
Judjmentt  other  than  by  d'fault. 

by  confession,  839. 

by confertsi.n.  p  oceedings  on,  1136. 

of  dismissal .  without  pr^udice,  890. 

upon  veidict,  when  to  bv»  entered,  891. 

on  trial  by  court,  when  to  be  entered,  892.  ^ 

on  arrest,  what  fact  must  be  stated,  893. 

sum  in  excess  of  Jurisdiction  may  be  remitted,  89t«' 

on  offer  of  compromiso  before  action,  895. 

costs  to  be  included  in,  896. 

abstract  of,  form  of,  897. 

abstract  to  be  filed  and  docketed,  898. 
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JXJBTXOBS'  oouKn.-'^udgimentg  other  than  5y  d^fanUt, 

execution  t^iereon  may  isBuc,  wlien,  §  889«. 

not  to  create  lieu  on  lands,  900. 
■Execution, 

may  isBiie  wlf  bin  five  yean,  901, 

contents  of,  902. 

how  renewed,  903. 

duty  of  officer  receiving,  904. 

sapplementary  proceedings  on,  905. 
Cimtempts  in. 

justice  nifif  pnniflh  for,  906. 

in  iounediate  view  of  Justice,  how  pnnished,  90T^ 

not  iu  immeUiale  view,  warrant  to  issue,  908. 

punishments  for,  extent  of,  909. 

conviction  to  be  entered  on  docket,  910. 
Docket  of  justice. 

what  to  contain,  911. 

Entries  in,  primary  evidence  of  facts,  912. 

index  must  ba  kipt,  913. 

must  ba  delivered  to  successor  by  county  clerk,  9^^". 

proceedings  on  va  an  y  of  office,  and  before  appointment,91S; 

Justice  may  issuo  pr  jcess  on  docket  of  predecessor,  918. 

successor  of  Justice,  who  deemed.  917. 

county  jndp;e,  when  to  designate,  918. 
Oeneral  provisions  relating  to. 

Justice  to  issuo  subpoenas  and  final  process,  withixicoqil^,91d. 

blanks,  except  subpoenas,  to  be  filled,  9.0. 

Justice  to  receive  and  pay  out  money,  921. 

may  attend  f  jr  other  Justice  when  disabled,  932» 

may  require  security  for  costs,  923. 

who  en.itled  to  costs,  924. 

provisions  applicable  to  justices'  courts,  925^^ 
JvsxxoB  OF  Peace.    Election  and  t.-rm  of  office  of»  lift. 

extent  of  civil  jurisdiction,  114.  117, 

Jurisdiction,  how  restricted,  115. 

may  take  acknowledgments,  179. 

may  take  affidivits,  179. 

cannot  i^sue  writ  of  review,  1008. 

cannot  issue  mandate,  1085. 

cannot  issue  prohibition,  1133. 
JutTXFiGATioN,  of  su  eties  to  undertaklog,  lOStw' 

of  sureties  on  claim  and  delivery,  513,  515, 

of  sureties  on  urrest  and  bail,  493,  495. 

in  defense,  to  action  of  libel  and  sUoder,  4SU 

Labqbebs.    Liens  of,  1183. 

See  Liens,  enfobodcxst  of. 
Land,  defined,  17.  . 

Law  of  Evidence,  defined,  1825. 
Laws,  aro  cither  wiritren  or  unwritten,  1895L. 

written  law  defined,  1896. 

constitution  and  statutes.  1897. 

public  and  private  statutes  defined,  1898. 

unwritten  law  defined,  1899. 

books  containing,  prcsunied  ooxzect,  19U0Lr 

liow  authenticated,  1901. 

I 


nn>Ez.  WT 

Laws,  oral  evidence  to  prove,  8  1902. 

recitals  in  statnteB,  how  far  eyidence,  1903. 
See  EviDFNCK. 
Leabehou).    When  nnbject  to  redempt'on,  700. 
Legal  GAPAcmr.    Want  of.  ground  for  demnrrer,  490. 
LBZTKnH  OF  Administration. 

form  of,  1360,  13G2. 

of  administrator  with  will  annexed  to  be  signed  by  olerk)  13S6. 

who  may  obtain,  order  in  which  to  grant,  1365. 

pr  ference  of  p  rsonn  equa  ly  entitled  to,  1366. 

when  granted  iu  discretion  of  court,  1367. 

minor,  v/h*  n  entitled,  to  whom  granted,  1368. 

who  disqualified,  1369 

not  to  issue  to  married  women,  1370. 

not  to  issue  to  partner,  1365. 

to  be  recorded,  13R7. 

when  to  issue  on,  foreign  will,  1324. 

may  be  issued  on  lost  will  established.  1340. 

when  issued  after  final  stttlem'^nt,  1698. 

special  le  ters  may  be  issued  out  of  term  time^  lUStt 
Application  for. 

application  for.  how  made,  1371. 

may  be  granted  at  regular  or  special  texm«  1879. 

notice  of  application,  1373. 

contesting  application,  1374. 

heuring  application,  1375. 

evidenoe  of  notice,  1376. 

must  be  granted,  when,  1377. 

proofs  require  d  before  grant  of,  1378. 

may  be  granted  to  others  than  those  entitledr  1979% 
SevocaUon  of. 

when  will  be  revoked,  1383. 

petition  filed,  citation  1o  issue,  1884. 

hearing  of  petition,  1385. 

prior  rights  of  relative's,  18«6. 

revocation  on  subRequent  probate  of  will,  14^. 
See  ExEciTTOBs  and  A.ministbatobs  ;  Wills.- 
liBZiXBs  Testamrntabt.    Form  of,  1360. 

may  issue  after  final  settlement,  1C98. 

jurisdiction  <  f  probate  court  in  issuance  of,  97. 
Bee  ExEcmous  and  Administbatoeb, 
Lkrxbs  with  Will  annexed.    Form  of,  1361. 

when  to  issue,  1350. 

petition  for.  when  to  be  filed,  1351. 

in  case  of  disabil  ty  of  executor,  1354. 

authority  of  administrator  with,  13o6. 

to  be  signc  d  by  clerk.  1356. 

See  Exbcutobs  and  Adminstxutors. 
LiABiLTTT.    Ckinfession  of  Judgment  for  contingent,  113)L 

of  officer  arresting  witQ;;ss.  2U68,  2069. 

of  sh.riif  on  re-sale  under  execution,  697. 

See  t-HEBIFT. 

liZBXL  AND  Slandeb,  hew  stated  In  complaint,  460. 

answer  in  actions  for,  4ri. 

what  may  be  given  in  evidence,  461. 
EjBBABi£8.    Of  whom  exempt  jTrom  executioiii  690. 
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Lm,  of  Judgment,  contixraance  of.  11  669.  071,  674* 
bolder  (  f,  w)  pore  as  r  on  petition.  786. 
actions  fur  fen*  osard  of  mortgige.  726*728. 
See  FoRKCLoeiTBK. 

LlKim,  EirrOBCEMENT  OF. 

definition  of  lien.  1180. 

wbat  p-operty  r  .bject  to  liens,  for  kbor.  etc.,  UBS. 
liens  for  gra  ing  and  filling  lots  and  streets^  USA. 
what  inUtixt  iu  lend  subject  to  lien,  1185. 
effect  of  lieu,  1186. 

daim  of  lien  to  be  filed  in  reoord'r's  of&re.  1187. 
li  ns  ujMn  fteparate  parcels,  how  defdguated,  1188. 
claim  to  bti  recorded,  fet-s  of  recorder,  1189. 
time  of  continuance  of  lien  1190. 
8ervi<»  of  summons  by  publication,  1191. 
snb-contiact'  rs,  who  are,  1192. 
Bub^wntractors.  when  pa  d  out  of  proceeds,  VtUL 
cos  s,  what  may  be  uUttwed.  1193. 
court  to  decUire  rank  of  liens,  1194. 
execution  may  issue  for  deficit.  1195. 
actions  for  liens  may  be  united,  1196. 
lien  not  to  impair  risbt  of  recovery  oi  debt*  119T* 
rules  of  practice,  1198. 
new  trials  and  appeals,  1199. 
for  salaries  and  wages,  12041 

preferred  creciit«»rs  on  assignment  of  property,  1204.' 
prefer:ed  creditors  against  estates,  1205. 
preferred  claim"!  on  attacfamen .  and  execution,  1206, 
upon  Tessels,  steamers  and  boat**,  813-827. 
JjsrE  Iksuba>'CE.  policy  of,  when  exempt  from  executioii^  090» 
IdMiTATiON,  of  time  lor  issuance  of  execution,  G8iL 

of  time  for  redemption,  702. 
Limitation  of  actioks.    Of  civil  actions,  312. 
For  the  recovery  of  real  property. 
when  the  people  wiilnot  sue.  315. 
when  action  cannot  be  l^ugbt  by  grantee  of  state,  316. 
when  actiouH  bv  i>eople  or  grantee  of  sta^e,  to  be  broi^^bft 

within  five  years,  317. 
seizin  within  five  years,  when  necessary,  318. 
when  necestisry  ia  actions,  a  defense  arising  out  of  title' to^  or 

rents,  31^. 
entry  on  real  estate.  320. 
possession,  when  presumed,  321. 
occupation  deemofl  und  r  legnl  title,  unless  adverse.  831. 
occupation,  when  deemed  adverse.  322. 
adverse  possession  undtr  instrument  on   judgment,  wliit 

deemed,  3j3. 
actual  occupation  under  claim  of  title,  deemed  adverae.  824. 
adverse  poHMe^sion  under  claim  of  title  not  written,  what  con- 

stitutcs,  325. 
adverse  poi'seHsion.  how  affected  by  relation  of  tenancy,  326b 
right  of  possesKion  lot  affected  by  d  scent  cast,  327. 
dii>abilitie8  excluded  from  time  to  commence  actions,  838. 
Of  actions  ot/ter  than  for  recovery  of  propaiy. 
periods  prescribed.  335. 
Within  five  years,  336. 
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ItOOTATiOH  or  AonoN8.--Oi/^tiUmybrr«cover3ik<t^lNt»peH^. 

within  four  yeturs,  §  337. 

within  three  years,  338. 

within  two  years,  339. 

within  one  year,  340. 

within  ftix  months,  341. 

within  six  mouths,  claim  against  county,  342. 

for  relief  not  hereinbefore  provided,  343. 

where  cau  e  of  actitm  accrues  on  mutual  account^  344.  I 

actions  by  the  people,  345.  | 

no  limitation  to  actions  for  recovery  of  money  placed  on  de- 
posit, following  g  345.  I 

actiuns  to  redeem,  346.  i 

to  redeem  part  of  mortgaged  premises,  347. 
General  provisions.  ' 

when  an  action  is  commenced,  350.  ! 

exception,  where  defendant  is  out  of  state,  351. 

exception,  as  to  persons  under  disablity,  352. 

In  suits  by  aJienu,  time  of  war  to  ba  deducted.  354. 

provisions,  where  Judgment  has  been  reversed,  355. 

provision,  where  uc  ion  is  stayed  by  injunction.  356. 

provision,  where  penion  entitled  dies  before  limitation  -ex- 
pires,  353. 

disability  must  exist  when  right  of  action  accrued,  357. 

when  two  or  more  disabilities  exist,  etc. .  .35H. 

limitations  applicable  to  actions  againiit  di  ectors,  359. 

acknowledgment  or  new  promise  must  be  in  writing,  360.  I 

of  time  to  set  aside  Judgment  and  answer  to  the  merits,  473.  i 

limitation  laws  of  other  states,  effect  of,  361.  I 

existing  causes  of  action  not  affected,  362.  j 

existing  statut  -s,  how  aflbcted  by  cod^.  9.  | 

the  word  "action,"  how  construed,  363. 

daim  to  escheated  estates,  1272.  i 

contesting  will  after  probate,  1327.  I 

disability,  when  available  on  contest  of  will,  1333. 

action  on  guardian's  bond,  1805. 

for  recovery  of  property  sold  by  guardian,  1806. 

of  one  year  for  contest  of  will  afer  probate,  1327. 

infants,  etc.,  one  year  after  reiiiov^l  of  disability,  1333. 

time  during  vacancy  in  administration,  effect  of,  1601. 
Lib  Pbkdens,  to  be  filed  in  real  actions,  409.  | 

to  be  filed  in  partition,  755.    See  NoncK.  I 

Lost  Paj^kbs.    Copy  of,  when  may  be  filed,  1045. 
Lost  Wiu..    Proceedings  in  probate  of,  1338. 
See  Will. 

Maicdamus,  to  be  hereafter  designated  mandate,  1064»    . 

See  Mandate. 
UiNnATE,  defined,  1084. 

when,  and  by  what  courts  issued,  1085. 

Jurisdiction  in,  issuance  of  writ  of,  67. 

SQ^Teiaa  <couxt  always  open  for  issuance  of,  48. 

power  of  supreme  justices  to  issue  writ  of;  165. 

writ  may  issue  and  be  heard  at  chambers,  1108. 

WTt,  when  and  upon  what  to  issuf,  1086. 

substance,  must  be  either  alternative  or  peremptory,  1087. 
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liandate,  altemstlT«,  when  to  iBsne  8  1088. 

peremptory,  when  to  issae,  1088. 
.adverse  party  may  ansM^  r  ander  oath,  1089. 

Jozy  trial,  when  may  he  ordered,  1090. 

applicant  may  demur  to,  or  countenrail  answer*.  109L- 

motion  for  new  trial,  'vchere  made,  1032. 

inrovlsions  to  govern  new  trials  on,  1110. 

clerk  to  transmit  verdict  to  court,  1093. 

hearing  on  motion,  1093. 

heariug  in  default  of,  or  innufflciency  of  answer,  1094. 

damages,  costs  and  peremptory  mandate,  when  decree^  1095. 

senrioe  of  writ  1096. 

■penaXtj  for  disohedience  of  writ,  1097. 
If  APS  AND  CHABTs,  when  primary  eyldence,  1936. 
Kabinea,  proceedings  to  enforce  claims  of,  826.    . 

proof  of  claims  of,  826. 
See  DoATs. 
Habbiaob,  effect  of,  on  statute  of'  limitations,  852.. . 

not  to  abate  action,  383. 

effect  of,  on  claims  to  escheated  estates,  1272. 

no  defense  in  actions  for  unlawful  detainer,  1164. 

extinguishes  authority  of  executrix,  1352. 

testimony  to  establish,  may  be  peipctuated,  208ih, 
Xabbied  woman,  when  may  sue  alone,  370. 

may  defend,  in  her  own  right,  371 

as  solo  trader,  responsibilities  of,  1820. 

may  become  sole  trader,  1811. 

proceedings  of,  on  application  as  sole  trader,  1812-1821* 

not  to  bo  executrix,  unless  named  so  in  will,  1352. 

cannot  be  app-  inted  administratrix,  1352. 

not  to  be  witness  against  husband,  when,  1881. 
Kasouune.  words  indicating,  convertible  with  fieminixibt  11^ 
Maxehial  alleoatioxs,  defined,  4Ai3. 

only,  need  bo  proved,  1867. 

evidence  to  correspond  with,  1868.    ■ 
Hatebial  objects,  one  Mnd  of  evidence,  1827. 

as  evidence,  admitted  in  dis  -retion,  1954. 

Jury  may  bo  taken  to  view  tho  premises,  610. 
ICat^-b,  in  avoidance,  deem'  d  controverted,  462. 

rtBtdundant,  may  be  stricken  out,  4.)3. 
Meooanxcs,  property  of,  what  exempt  from  executio&f  fl^Q. 

lienaof.    (See Liens,  knpoboement  of.) 
Memobamdxtm,  of  costs,  to  be  furnished,  1038.. 

of  costs,  on  appeal,  1034. 
If  bbgeb,  remedies  not  merged,  32. 
HiNEB,  property  vnd  implements  of,  what  exempt  fron^-exBeixtion. 

690.    . 
HxMiNO  CLAIMS,  customs,  rules  and  usages  to  govern,  748^ 

iurisdiction  of  Justices'  courts,  114. 
iens  of  mechanics  upon,  1183. 
how  sold,  in  probate  proceedings,  1629. 
HiNiNa  CUSTOMS,  proof  of,  in  actions  concerning  mining  ciBiBm,  748 
MiNXSTEBiAii  OFFicEBs.  eloctlon,  powcrs  and  dutieaof,  262. 
conduct  of,  controlled  by  law,  128^ 
SeeOLEBK. 
XxNoa.   See  Imvasv. 


1 


721 

MmoBtTT,  elfetit  of,  on  Umitetion  of  actioiis,  i  863. 

Misconduct,  oi  Jury,  ground  for  new  trial.  657. 

Misdemeanor,  jurludi  Uon  of  justioes'  courts  in  actions  for,  117. 

Mi&roiNDSB,  of  parties  or  cauHes  of  action,  ground  for  demuxvert 

4dU. 
If  lATAKS,  relief  fkt)m,  may  be  bad  by  amendment,  473. 
Mitigation,  may  be  alleged  and  proved  in  libel  and  slander,  461. 
MoDUicATXON,  of  award  by  eourc,  wben,  1286. 

See  AWA&D  ;  JUDOM   NT. 

Month,  defined,  17. 

MoBTUAOK,  not  deemed  a  conreyance,  744. 

S  e  FuB£c  osmut. 
MoTHBB,  may  sue  for  seduction  of  d  lughter,  when,  875. 

may  kuc  for  injury  or  Ueatb  of  cbtid,  when,  87C. 

ruuk  in  ordir  ol  perMOUH  entitled  to  ajmiuisteri  136ft 

when  entitled  to  guardiantitiip  of  minor,  1761. 
Motions  and  obdeks. 

order  and  motion,  defined.  1003. 

di-finition  of,  appUottb  o  tu  special  proceedlngSt  1064. 

wheu  made,  lUi<4. 

not  ce  of  mutiou,  at  what  time  to  be  given,  1006. 

trunKfei-  of,  tobhow  cause.  1  00. 

order  for  x)aym  nt  of  mimcy,  ht»w  enforced,  1007. 

motion  tor  po    punemunt,  upou  what  made,  C96. 

motion  for  uischarge  of  attachment,  grounds  of,  666» 

motion  for  n  w  trial,  when  to  be  heard,  bcO. 

motion  for  now  trial  iu  maudati*,  where  made,  1092. 
See  Obdeb  :  Notice. 
McmciPAi.  coUBT,  to  be  continued,  104. 

judge,  election  of,  and  term  of  office,  106. 

jui  iHdiction  of,  100. 

preHumptions  in  favor  of  its  judgments,  107. 

teriuH  of,  108. 

wheruheld,  109. 

oifioera  and  salaries,  110. 
MuNiciPAii  JUDGE,  may  take  acknowledgments  and  aiBdaTita,  179. 

Name.    See  Cto^KOE  or  name;  fictitious  name. 

Negative  aixegations.  wh*  n  i.  ay  bo  ptx>ved,  1S79. 

IfEOLEc  f,  in  pleadings,  relief  fron.  may  be  had  by  amendment,  473U 

KEOLia*-NCB,  relief  from,  may  be  had  t>y  ameudmont  473. 

resuitin;^  in  injur>-  or  deat  i,  who  may  sue  Kr,  376,  S77. 
IfBOOTLkUi.!-:  iNHfRUMiLNTs,  (TOMS  dcmuuds,  .n  actions  on .  4^0. 
Kewlx  DiHCOvEKEi*  EVI9  NCE,  grouud  foT  ucw  trial,  657. 
Mew  m.4'xt£B.  an8wer  muy  contain,  ^37. 

when  deemed  coutrovt  reed,  462. 

with  II  wnat  time  to  demur  to.  443. 

wh«.>ir  is8u<'  arises  on,  690. 
New  PRotcisE,  mu»t  bo  in  writing,  360. 
New  Tm\L,  defined,  656. 

wiien,  Uk9y  be  grant-^d,  grounds  for,  657. 

on  what  papers  moved  fo.*,  658. 

not.ce  of  motion,  upon  whom  served,  and  what  to  contain* 
659. 

motion  to  be  heard  at  time  specified  or  dismissed,  660. 

judge  to  make  written  statement  on  decision  of  motion,  661. 

0.  a  p.— 61 
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Keir  trial,  Btatement  made  by  judge  to  eonetitiite  biU  of  exoeptioiis. 

§  6G1. 

motion  for,  in  maoda' e,  -nrhen  to  be  made,  1092. 

motion  for,  in  prohibition.  1103. 

county  court  always  open  for  hearing  motion  for,  in  forciblft 
entry  and  d  taint*r,  89. 
IToN-JUDTCiAi.  DAYS,  adjournment  to,  efGectof,  134  -ISS^ 

hoii  avf^  what  ure.  10. 

falliDff'on  bundjy  11. 

time,  how  computed,  12. 

performance  of  sets  on  hor.dayH,  13. 
NoNoBEsio  NT,  place  of  tria',  in  actions  against,  895. 

appointment  *  t  attorney  fo:",  142. 

service  of  s  mmon<<,  how  m.de  on,  413. 

plcadii'.gs  ctt  by  whom,  and  bow  yerffied,  44fi, 

when  may  be  allowed  to  open  judgment  by  default  and  answer 
to  merits,  473. 

attachment,  when  may  is-ue  against,  538L 

proof  required  c  f  plaintiff  in  .  ction,  on  default  ot,  b86. 

summous  in  partition  suits,  how  senredon,  757. 

proceeds  of  saltrs  of  esta  es  of,  in  partition,  how  iUTeste^  T88L 

duties  of  clerk  making  such  Investments,  791. 

8er\'-ice  of  notices  aud  papem  on,  how  made,  1015b. 

corpttnriou,  to  furnish  security  for  cofits,  1036. 

effec.  of  failure  t )  furnish  such  security,  1037. 

limitation,  on  time  to  claim  escheated  estate,  12T3. 
NojTBUiT,  when  judgment  of,  may  be  entered,  581. 
NoTABT  PUBLIC,  Seal  cf,  exempt  from  execution*  690. 

may  acludiiister  oath  or  affirmation,  2093. 

may  tako  deposition,  in  this  state,  2031. 
Notice,  after  app  aranre  in  action,  who  entitled  to.  IttlA. 

effec  of,  on  priority  cf  liens,  1186>. 

for  insiK>ction  i  f  books :  nd  dociunentSy  1000. 

how  construed  when  written,  1865. 

insufficiency  •  f,  no  ground  ftnr  dismissal  on  appeal,  951, 

must  be  in  writing,  1)10. 

without  title,  when  valid,  1046. 

-Dot  reqni  ed,  to  vacate  order  made  out  of  eoor^  937. 

of  motion,  at  what  time  to  be  given,  1005. 
Service  of. 

how  au'l  on  whom  made,  1010. 

manner  of  making,  1011. 

by  mail,  when  made,  1012. 

by  d  posit  in  i>ost-offiee,  1013L 

when,  need  not  b  j  made»  1014. 

on  attorney,  when  to  bo  made,  lO10w 

on  mm-resident,  how  made,  1<UL5. 

service  by  telegraph,  1017. 
IncuHons, 

of  abstract,  provided  In  partition ,  789. 

of  application  for  in  janction,  when  re^nfred, 

of  injunction,  to  be  given  tocoiporatiMk,  531. 

of  motion  to  vacate  tejunction,  532. 

of  lis  pendens,  to  be  filed  in  real  actions,  409. 

to  be  served  on  lien-holdera  in  partition^  %6^ 

to  tenant,  on  unlawful  detainer^  U61. 
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KomoB— 7»  adiami—io  tenant,  at  -will  or  by  raffBruuM,  S  llCl. 

of  moti'in,  for  (survey  of  lands,  742. 

of  he.urity,  for  cosui  required  of  non'retsidents,  108T. 

of  arrest  of  defendant  iu  Jautices'  courts,  864. 

of  change  of  at  omey,  in  actions,  285. 

to  produce  written  instrument  in  evidence.  1998* 

of  filing  award.  1286. 

on  return  of  Jury  for  instructions,  614. 

of  Sttlu  under  execution,  how  given,  692. 

of  cluim  tu  c  ntribution,  on  execution,  709. 

of  motion  for  new  trial,  to  bo  filed  and  served,  669. 

of  .'  pp.al,  what  to  state,  and  when  to  be  served,  940. 

of  appeal,  iu  justices  and  police  courts,  974. 
In-spicial  proceedings. 

of  app  ication  for  mandate,  1068. 

of  app  ica.ion  for  writ  <if  revic  w,  1069. 

of  appl  cation  for  dincharge  tt  m  inprisonment,  U44« 

of  application  f«<r  discharge,  how  served,  1148. 

of  hearing  petition  for  probate,  13u3. 

of  probate  of  foreign  will,  1323. 

of  applicati^  n  fur  letters  of  administration*  1ST8. 

to  creditors,  to  present  claims,  1490. 

of  application  as  sole  trader,  1812. 

of  taking  deposition  out  of  s.ate,  2024. 

of  tailing  deposition,  in  state,  2031. 
KiniANCE,  defined,  actions  for,  731. 

ju  i8dict  on,  in  actions  for,  85. 
XuMCUPATivs  WILLS,  proceedings  infzobsteHtf,  184443411 
See  Wills. 

Qaxh.  defined,  17. 

may  bo  administered  by  courts  of  Justice,  128. 

jnay  be  administered  by  Judicial  officers,  177^ 

arbitr.^tora  may  administer,  1284. 

tn  general,  who  may  administer,  2093. 

how  administered,  2094. 

of  attorney  aud  counsellor,  278. 

of  Jiuy,  form  of,  604. 

of  executors  and  administrators,  1387. 

of  priAouer,  confined  on  civil  process,  toaa  of,  1148. 

form  may  be- varied,  how,  2095. 

form  of,  in  discretion  of  court,  2096. 

affirmation,  eqaivaleit  to,  2097. 
Obxbgtions,  iu  practice,  when  taken  by  demurrer  or-saswer,  433. 

when  n  t  taken,  deemed  waived,  434. 

to  appointment  of  referee,  how  tried,  642. 

to  granting  letters  of  administration,  when  filed,  1361. 

may  be  t  ken  to  dissolution  of  corporation,  1231. 
Obuoation,  d. fined,  26. 

Occupant,  of  real  property,  in  forcible  entry  and.  detAisttrWlio  is, 
1160. 
8ee  Ijmitation  or  actions. 
Offeb  to  cosifbomiss.  proceedings  on,  997. 

is  not  an  admission  that  anythi:  g  is  due,  2078. 
Office.    Eligibility  of  supreme  Justice  to,  166. 

of  district  Judge  to,  157. 
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Office,  actions  for  nmrpatlon  of,  %%  803-809. 
tenure  of,  preserved,  6. 

See  VSITRPATION  OF  OFPICE. 

OrFiGXAL  docxtm:-  NTS.    How  proved,  IMS. 

Sec  Public  brcosds. 
OPimox,  of  Bupremo  court,  \vhen  to  be  filed»tBk 
QsulLESLxhis Alios  defined,  200.5. 

See  Ex.\MiN  zxox  or  wztxesses. 
Obdeb.    Definition  cf,  1003. 

definition,  in  special  proceedings,  1064 

-where  made,  1004. 

transf  r  t-f  to  show  cause,  1006. 

may  be  enforced.  177. 

for  p  j-mi-ut  of  money,  how  enforced,  1007. 

supreme  eoart  alwa  t»  open  lo  make,  48. 

county  court  always  open  to  maise,  89. 

second  app  ication  for,  refused,  182. 

how  reviewed,  936. 

made  out  of  com-t.  may  be  vacated.  937. 

duty  cf  »*npr*>me  clerk,  on  flppe&l  from,  958. 

in  district  courts,  wh  t  appealable.  9d3. 

in  probate  ccnrts,  wh  ft  appe.Iable,  969. 

may  be  served  by  telegraph,  1017. 

for  new  trial,  n  Rupi-eme  coa^t,  costs  on,  1097. 

copy  cf,  to  be  filed,  12.)3. 

copy  of,  :o  form  part  of  jadgment  xol],  670. 

judicial,  effect  of,  1909. 
Jn  actions. 

to  sh  >w  cause  in  Injunction,  530. 

for  iuvestoi:  ut  of  funds  in  hands  of  reoeiTer,  609. 

for  sale  of  property  attacbid,  548. 

to  deposit  mon  y  i:t  hands  of  trustees,  672. 

to  dopo:^it  mom  y  in  treasury,  573. 

entbrcemeut  of  order  ot  d>  posit,  67i. 

discharging  sick  iuror,  615. 

granting  or  refusing  new  trial,  deemed  excepted  to.  6#7. 

disobedience  of,  in  supplementary  p  oceedings,  721* 

for  survey  of  lands  in  real  actions*  742. 

for  survey,  what  to  contain,  743. 

of  sale  in  foreclosure,  728. 

gran  ing  or  refuning  new  trial,  appealable,  939. 

dissolving  attachment,  effe  t  of  app<>al  f  .-om,  946. 

of  county  court,  for  tr  m  mission  uf  appe<xl  papers,  977?. 

for  inspection  of  documen  s   1000. 

dismi^sin^  action  for  want  of  security,  1037. 
Jn  tpecial  proceedingt. 

requiring  debtor  to  appear  and  answer,  714. 

for  exaiuiuation  of  one  owing  the  debtor,  717. 

fo-  application  of  proi)erty  of  such  a  one,  719. 

effect  of  reversal  of,  appointing  executor,  971. 

for  trial  uf  issub  in  mandate,  what  to  state   1090. 

of  discharge  of  person  imprisoned  on  civil  i^rncess,.  1149« 

committing  for  contempt,  1222. 

on  applica  ion  for  di  solution  «  f  corporation,  1230. 

final,  fur  condemnation  of  land,  when  made,  1253. 

in  relatiou  to  escheated  estates,  1269. 
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Obdjbb— /n  $peeidlprooeedingt—chuiglug  nune  of  person,  |  1278* 

on  B  umisbii)n  tu  arbitration,  1*283. 

ol'  new  bearing  by  aibi.r&torb.  1*^87. 

to  cut-todion  to  produce  will,  1L02. 

to  show  cauBu  wby  probato  bhould  not  be  reyoJEOd*  1328.  • 

of  adminibtrution.  t  >  wbcm  mode,  luG5. 

for  probate  Raks,  1523, 1023.  luJ2, 1531-1339. 
See  Motion  8. 
Obdeb  uf  abb  ST.     I'rom  whom  obtained,  481 

what  required  to  obtai-i,  482. 

in  Justices'  court,  when  made,  8C1. 
bee  AnB£ST  \st>  bail 
Obdeb  of  fbuueepinos.    On  trial,  of  action,  607. 
Obdinance.    Ju  isdiction  in  a;  tious  for  viol^ion  of,  ^S3L 

complaint,  requisites  of  9-9. 
Obioikal  tviDKNCE,  dtflucd,  18.9 
Obigimal  JUBisDicnoN.    Of  supreme  court,  43» 

of  county  court,  85. 

Papebs.    Filing  and  service  of,  1010-1017. 

lost  papers,  how  supplied,  1. 45. 

what  papers  >  alld,  104G. 

to  bo  fura  shed  by  appcllrnt,  on  appeal,  d60« 

copies  of,  t J  be  certified,  903. 

what  may  be  taken  by  jury,  on  retiring,  C12, 
See  i.>OTiCE. 
Pabtial  evidemce,  defined,  1834. 
Pactiauty,  of  Judge,  t'l^und  lor  change  of  venue,  397. 
Pauiies.    Action  to  be  in  name  of  party  in  interest,  367. 

asslgnmeUw  not  to  prejudice  defense.  3CV. 

executor,  trui^tee,  etc.,  muy  sue  witiiout  Joining  jvirflons  bene" 
fliuUy  interested.  3C9. 

mariicd  woman,  actions  by  and  against,  370. 

when  wife  may  defend,  371. 

infant  to  uppcai'  by  guardian,  372. 

guardian,  howapx>ointed.  373. 

nnmarried  fumalo  may  sue  for  her  own  seduction,  374. 

fathi  r,  etc  ,  may  sue  for  seduction  of  daugh  er,  375. 

father,  etc.,  may  sue  for  injury  or  death  of  child,  376. 
.    representatives  may  sue  for  death  caused  by  wrongful  acl^ 
when,  377. 

who  may  be  joined  as  plaintiffs,  378. 

who  L::ay  bo  joined  as  dc  fondants,  379. 

parties  in  interest,  when  to  be  joined.  390. 

w..en  one  or  more  may  sue  or  «  efcnd  for  all,  382. 

holding  title  under  common  source,  when  may  Join,  uux. 

in  interest  \  hen  to  bo  joined,  382. 

plaintiff  may  sue  in  one  action  dilTerent  parties  to  commercial 
paper,  383. 

tenants  in  common  may  sever  an  action,  384. 

marriage,  or  other  discbillty  not  to  abate  action,  385. 

proceedings  on  disability  of.  385. 

another  person  may  be  substituted  defendant,  386. 

intervention,  when  tak(sp.ace,  and  how,  387. 

associat  s  may  be  sued  by  name  of  association,  388. 

court,  when  to  decide  controversy,  or  to-order  parties  in,  389 
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Partiefi,  defendant  may  be  soel  by  any  name,  when,  I  474. 

yrh'j  may  appetd,  and  parlies  in  appeal,- how  dealgnatedy  988;. 

identity  <  f ,  when  deemed,  1910. 
fn  cuHont  and  special  proctedxngt, 

ac.ions  to  redeem,  846. 

for  fv;reclo8nre,  726. 

for  nuisance,  731. 

who  liable  for  waste.  732. 

plaintiflb  in  action  for  partition,  752. 

defendants  in  actions  for  partition,  754. 

court  may  order  in,  in  partition,.  761. 

for  usurpation  of  office  or  franchise,  803. 

in  special  proeeedingB.  how  designated,  1063. 

defendants  in  forcible  entry  and  detainer,  1164. 

who  joined  in  suits  fur  heirs,  1196. 

defendant  in  condemnation  of  land,  1246. 

who  may  submit  to  arbitration.  1281. 
Pabthion.    Who  may  bring  action  for,  752. 

interests  of  all  part.es  to  be  set  forth,  753. 

lienholdL-rs  not  of  record,  need  not  be  parties,  764«. 

plaintiff  must  file  notice  of  lis  pendent^  755. 

summons,  to  whom  must  bo  directed,  756. 

nnkuown  parties  may  be  served  by  publication,  767. 

answer  of  defendauts,  wh  t  to  contain,  758. 

Tights  of  all  parties  may  be  ascertained  in  one  action,  769. 

parti  l  partition  may  be  made.  7C0. 

lienholdcrs  must  be  made  parties,  or  referee  be  appointed,  761. 

lienholder.^  must  be  uglified  to  appear,  7G2. 

court  may  order  sale  or  partition,  and  appoint  referees  there- 
for, 703. 

must  be  made  according  to  rights  of  parties,  764. 

referees  to  report  proceedings,  7G5. 

actioi^  of  cour-'.  on  report,  judgment  thereon  oondnaive*  766^ 

jud^iment  in,  how  enforceil,  6^6. 

judgment  not  to  effe.  t  ti^nant  for  years,  767. 

exi>enses  of  partition  to  be  apportiuned,  768. 

lien  on  undivided  interest,  a  charge  on  what,  769. 

estate  for  life  or  years,  how  may  be  set  off  in,  770. 

application  of  proceeds  of  t>ale  of  encumbered  property,  771. 

party  holding  other  securities,  may  be  required  to  first  ezhansk 
them,  772. 

proceeds  of  sale  on,  disposition  of,  'IZ. 

when  paid  into  court,  cause  may  be  continued  for  determlna* 
tion  of  claims,  774. 

sales  by  referees,  to  be  at  public  auction,  776. 

court  mu6t  direct  terms  of  sale,  776. 

referees  may  take  security  for  purchase  money,  777. 

tenauts,  whose  estates  are  sold,  to  receive  compensation,  77&. 

court  may  fix  compensation,  779. 

court  must  protect  unknown  tenants,  78Qr 

court  must  ascertain  valite  of,  and  secure  future  contingent 
interest!^,  781. 

terms  of  sale  to  be  made  known  at  time,  782. 

lots  must  be  separately  sold   782. 

who  may  not  be  purchasers,  783. 

referees  muse  make  repurt  of  sales,  784. 

conveyance  may  be  executed  on  confirmation,  785. ' 
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P)Hriition»  proceedings,  if  lienholder  becomes  parchMer,  I  78& 

conveyance,  most  bo  reooided.  787. 

conTeyunce,  a  bar  against  parties,  787. 

proceeds  belonging  to  unknown  pirtiesmust  be  invested,  788. 

investment  to  bo  made  in  name  of  clerk,  769. 

securities  to  be  taken  for  interests  of  parties,  ^rlien  aseer. 
t.ined,  790. 

duties  of  clerk  making  investments,  791. 

on  unequal  partition,  compensation  may  be  adiudged,  792. 

share  of  infant  may  be  paid  to  guardian,  793. 

share  of  insane  pvrson  may  bo  paid  to  guardian,  794. 

guardian  may  consent  to  partition  without  uotion^  and  exi^ 
cute  releases,  795. 

costs  of  partition  a  lien  on  share,  796. 

court,  by  consent,  m  y  app  )int  single  referee,  797. 

expenses  of  previous  litigation  allowed,  198. 

abstract  of  title,  when  furnished,  799. 

abstract,  how  made  and  verified,  8  0. 

interest  on  disbursements,  in  discretion,  801. 
Paxxknt  op  df:bts  of  deckdemt. 

when  will  provides  for.  It  must  govern,  a560. 

if  provision  insufficient,  proceedings  thereon,  lfi62. 

estate  subject  to  debts,  1503. 

See  J^^s  PATES  OP  deceased  pbbsoks  ;  ExBoinoBi  va>  Axh 

MXNISTEATOBS. 

Penalty,  for  failure  to  deliver  will,  1298. 

for  practicing  as  attorney  without  lioense,  281« 

for  disobedient.e  of  mandate,  1097. 
See  Fines.    . 
Pemdekcy  of  action. 

when  action  der^med  pending,  1049. 

notice  of,  to  be  filed  in  re.^!  Actions,  409. 

as  a  ground  for  demurrer  to  subsequent  suit,  490. 
Pebfobmance,  of  conditions  precedent,  how  averred,  467« 

time  of,  of  act,  may  \>e  extended,  1054. 
Pebson,  defined,  what  it  includes,  17. 
Pebsonal  injitbt,  who  may  sue  for,  376,  377. 
Pebsonal  pbopebty,  defined,  17. 

how  attached,  G42. 

when  may  be  s  Id  under  attachment,  SoOw 

order  fur  sale  of.  C48. 

trial  of  claim  of  third  person  to,  649. 
Pestilence,  ground  for  removal  of  court,  142. 
Petit  LABCE  y.    Jurisdic.ioa  injustices' courts,  IIT. 
Petition.    For  change  of  name,  what  must  specify,  1276. 

must  bo  publisbt  d  four  weeks,  1277. 

for  sole  trader  what  to  contain,  1813. 

petitions  in  probute,  proceedings,  1371, 1397, 1481. 

petitions  for  sales  of  prop^y  in  probate,  1441,  1518,  1630, 
1537. 
See  Wills  ;  pbobate  op  wills  ;  szeoutobs  and  adkih- 

ISTBATOBS. 

Fhonoobaphic  bepobteb.    Duty  of,  209k 
how  appointed,  2G9. 
effect  of  report  of,  270. 
compensation  of,  271. 
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FHmciAiv,  not  fireibject  to  jury  dnty,  I  200. 

vhat  propLTty  of,  exempt  from  execatloil,  090. 

'When  diBquiliflcd  as  a  witneM,  1881, 

when  mii8  Ratify,  1832. 
Place  of  holding  couuts. 

whenmuy  be  changed,  142. 

appearance  ct  place  appointed  compulsory,  143. 

when  judgu  may  order  rooms,  &c.,  144. 
PuicB  OF  TBiAL.     Actions  to  be  tried  where  subject-matter  ia  aitiuk 
ted,  302. 

other  actiuns  where  cause  thereof  arose,  393. 

of  action»>£gainbt  countit  s,  894. 

oth  r  actlonj  accord <iig  to  residence  of  parties,  395. 

action  may  bo  tried  in  any  county  imless  defendant  demands 
ill  proper  county,  aac. 

may  bo  chaug^'d  ia  certain  cao^-s,  397. 

when  judge  d.squ  lified,  cause  to  bo  transferred,  ^98. 

proceedings  in  probutc,  where  t.>  bo  transf<.rred,  1431. 

papers  to  bo  transmitted,  costs,  jurisdiction,  &c  ,  399. 

procecdin  s  after  jud^«icut  in  cases  tmsferred,  400. 

transfer  c  f  prGbato  proceedings  i.ot  to  change  right  to  admin- 
isUr,  14u2. 

re-tran  fcr,  how  made,  1432. 

when  proceeds  njs  to  be  returned  to  original  court,  1433. 
PLXAniNQs,  defiut'd,  4^0. 

aro  part  of  judgment  roll,  670. 

forms  and  rules  of  prescribed,  421. 

forms  and  riiie.s  injustices'  courts,  851-860.. 

in  proceed!  gs  against  joint  debtors,  t}93. 

In  police  coir,  ts,  9J1. 

what  pleading!)  ■.  re  allowed,  422. 

compl".int,  tuo  first  pleading  on  action,  425. 

wh;.t  complaint  to  contain,  426. 

what  causes  may  bo  joined  in,  427. 

whi  n  d'fcnilaiit  mu*y  demur,  430. 

what  demur^tr  must  specify,  4JI. 

defendant  may  dt  mur  to  xwrt  of  complaint,  431. 

may  demur  and  nn^wcr  ut  eamu  time,  4J1. 

procei  diiugH  to  bo  h.'id  on  amendment  (f  compl'^int,  432. 

objeutions  nut  appt-aring  m  .y  bo  taken  by  answer,  433, 

objections  to  complajut,  when  deemed  waived,  -uM:. 

answer,  "whht  to  contain,  4i7. 

cou  ittr  els  icn,  whtn  tset  up  in,  438. 

counter  claim  ■«,  when  may  be  s  t  off,  439. 

aKiswer  m  y  contain  seviral  defenses,  410. 
whc  n  plaintiff  m:;y  demur,  44  J. 

v<'rificutioa  of  pleadings  when  must  be  verified,  446-449. 
Gcnircd  rules  f  pUading. 
pleadings  to  be  llborally  construed,  452. 
sham  and  irrelevant  answorn,  &c.  may  be  stricken  out,  ^US3« 
account,  how  stated  in  plead  ng-*,  454. 
desiTiption  of  real  property  in,  455. 
judgments,  how  plead  d,  453. 
condition-  pr.  cedent,  how  to  bo  pleaded,  457. 
statute  of  limitations,  h  w  pleaded,  458. 
probate  bt..tutes,  how  pleaded,  459. 
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Pleadings,  libel  nnd  Rlander,  how  stated  in  complaint,  |460. 

speoicl  dumaRo  in  libel  n-  ed  not  bo  ollrgcd,  4^0. 

au8wei  incus  sof  l-bel  tnd  Bh:ud(r, 4  1. 

alL'gation  not  denied,  wbcn  to  bo  deemed  tine,  4G2.. 

allegaticn.  wh'  n  de^  med  roctrovorccd,  4G2. 

mutcria'  alle-tation,  dt  fined,  4(>:J. 

supplement.  1  complaint  and  answer,  4G4. 

pleadings  £ub<(cquent  to  complaint  to  bo  filed  and  serred)  165, 
POLICK  COUBT8     AppeulH  froui  may  be  taken,  66. 

estublibhmcnt  of,  121. 

to  liave  iwial,  147. 

jurorH.  how  summoned  in,  230. 
Proceedings  in  civil  oxiicmB  in. 

how  i'ommenced,  929. 

summons  mu«t  ispu  %  when.  930. 

deft  Ddaut  may  plead  orally  cr  in  writing,  9^1. 

trial  by  inry.  when  defendant  entitled  t.»,  932. 

proceedingH  to  bo  condwcti  d  cs  in  justices'  conrts,  933. 
Police  jui^gr  op  ban  fuancihco  may  take  acAnowleugments  and 
affidavits,    79. 
8co  Judicial  omcFits. 
PossESSio'^  op  land,  wlien  pn^siuncd,  323. 

occupation  deemed ,  under  1  .gal  t itie,  323.  « 

occupation,  whc  n  d<^emc  d  adverse,  324. 

what  const. tutes  adverse  i)ObBest»ion   under  "written  ingtxu- 
m'nt,  315 

prem  sis  actually  occupied  under  claim  of  tit'e  deemed  to  be 
held  cdv  r  ely,  326. 

adverse  possession  under  unwritten  claim  of  title,  327. 

posseKsicn  c ( tenant,  wh( n  deemed  possessloa  of  landlord*  328. 

right  of.  Hot  rffectcd  by  descant  cast,  3^9. 

POSTPON.MENT       ScO  COKTINUA>CE. 

Fbebp.nt  tkn»e,  includea  the  future  but  ezcludea  tlie  pafit»  17^ 
PBibauMPTXONs,  definv  d,  19(/9. 

may  bo  controvi  rtod,  19C1. 

conclusive,  specified,  1032. 

controvertible,  specifie  1, 1963. 

in  f..vor  of  jaJgments  of  county  conrta,  87. 

inf.ivcrof  judgments  c.f  probate  courts.  08. 

in  favor  cf  judgments  (f  muni  ipal  comrt,  107 

in  favor  of  books  containing  laws,  ICOO. 
PnzEST,  when  may  bj  i  xcuscd  from  testifying,  183X. 

when  m  st  tt  stify,  1832. 
Pbimal  y  kvidknce  defined,  1833. 

a  <  to  third  piirties,  1851. 

cntric  s  on  public  records  are,  1920. 

entries  in  ju;jtioe's  dockcti.ru,  9i2. 

books,  maps  and  charts,  whc^n,  1936. 

certificate  t  f  purchase  or  lojatio  «  of  lands  is,  1925. 

entry  made  ly  t  .ffit-er.  or  board  of  officer  i.  when,  1926. 

handwri  ing  and  entries  of  deceased,  1043. 
Pbivate  PiioPEBTY.  Whut  includes  and  when  may  be4akea  for  yob- 
House,   1240-1241. 

Sjo  OONDK.31NATI3K  OF  LAND. 

Pbitatr  st.mut'e,  defined,  1898. 
how  pleaded,  409. 
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PiivBte  Btatnte,  booira  containing  lavs  pregomed  correct,  §  1900* 

redtalK  i  i,  h  'W  far  evidence,  190J. 
Fbzvaie  VBiTDion.  classification  of,  19  9. 

8ea<  on,  imports  cun8idcr;iti(.n,  19  }2. 

execution  of  iustnmient  dc-ilno  i,  1933. 

compruniitic  of  debt  without  8:ta!,  good,  1934. 

snbscribiiig  wltuebs  defim-d,  lUJ->. 

book8.  maps,  ftc.  how  fur<  vidmce,  1936. 

original  writing  to  be  produced  or  accounted  for,  1937. 

notice  to  bo  giv  n  to  produce,  15)J8. 

writiUiTS  calL  d  for  and  insiiccted  may  be  withheld.  1939. 

execution  of,  how  proved,  1940. 

when  oth  r  than  8ubi»cribing  witness  may  testify,  1941. 

when  cvidi  nee  of  execution  not  uec  ssary.  1912. 

evid(  nee  of  hundwriting,  t>  prove,  194J. 

of  handwriixU;^  allowed  by  omparison  1944. 

comi>arit»o  s  with,  whut  may  bo  made.  Ij9i45« 

entries  of  decedents :  s  evidence,  19^. 
.  copies  of  entries,  1947. 

bow  acknowledged  end  certified,  1948. 

county  clerk  t j  kt-ep  papers  deposited,  1949. 

pubUc  records  nut  to  be  carried  tibout,  19ti0« 

pubiTti  records  of,  how  proved,  1919. 

pBZVILKa;  D  COMML'NICATK  2U4,  1881. 

Pbobatk  ch»T7ST,  1  o  be  in  each  county,  9  K    . 

county  judge  to  be  judge  of  x^robate,  95, 

Judvo  of,  iu  Han  Fr^cisco,96. 

jurisdiction  of.  97. 

jurisdiction  over  estate,  when  exercised,  1294. 

when  jurisdiction  decided  by  first  application,  1295. 

may  decide  all  qa-..stions  as  to  advancements  nuide  to  heirs. 

1686. 
presumptions  in  favor  of  its  judgments,  98. 
terms  of  in  the  respective  counties,  99. 
terms,  where  held,  100. 
Proceedingi  in  general. 

orders  and  decrees  to  be  entered  in  minutes,  1704. 

how  i  ften  publication  to  be  made,  1  05. 

recorded  decre  ■  or  order  to  imx>art  notice,  1 706. 

citation,  how  issued  and  whut  tt  con  ain,  1707. 

when  issued  with  ut  ord  r  of  judge,  1708. 

citation,  how  sorvfd,  17U9. 

citation,  when  a  substitute  for  personal  notice,  1710. 

to  bo  Birvcd  five  days  be  ore  retium,  1711. 

published  description  of  real  estate,  1712^ 

practice  and  proceedings  in,  1713. 

new  trials  and  :ipp  als  in,  1714. 

api)eul  to  bo  taken  withi .  i  sixty  days,  171 5. 

from  what  proceedings  an  appeal  lies,  9u9. 

efr  et  o'  judgment  in.  1908. 

issues  joined  in,  how  tried  and  disposed  of;  1716. 

court  to  try  <  ausj  when  no  jury  d  munded,  1717. 

new  trial,  how  and  when  moved  for,  1717. 

court  to  appo.nt  attorney  f 'r  minor  or  absent  heirs,  &c.,  vhen. 

1718. 
compemsation  lor  attorney  of  absentee,  1718. 
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Fbobate  court — Proceediriffg  in  gmeral. 

decroo  rjlating  t  y  homestead,  and  HTeet  thereof,  I  HISl 

costs,  by  whom  paid  in  certain  cases,  1720. 

execator«,  tc,  when  to  be  remDvod,  1721. 
disqualification  ofjucljc  an:l  trans/er  of  adnunistraUon. 

when  judge  nottj  act,  U30. 

Judge  be. ng  diKqualified»  proceedings  to  be  transfenpQd,  where, 
1431. 

transfer  not  to  change  right  to  administer,  1432. 

re-transfer,  how  made,  143-2. 

when  proceedings  to  be  reiiimed  to  original  court,  1433. 
Pbobate  judge. 

power  of  at  chambers,  167. 

may  hold  court  in  other  connty,  ICl. 

appointment,  how  and  by  whom  made  in  sncli  cases,  162. 

of  Sun  Francisco,  term  of  oflice,  96. 

power  of  at  chanibd  s,  1305. 
Bee  Judicial  officebb. 
Pbobatb  07  WILL,  to  bear  seal  of  conrt,  152. 

evidence  required  to  pr-)ve  will,  1939. 

eviUeuce  required  to  prove  will  revoked,  1970. 
See  Wills. 
Pbooeedzkgs,  of  county  courts,  how  construed,  87. 

of  probate  courts,  how  construed,  98. 

of  municipal  couns,  1(*7. 

powt-rs  of  court  over  conduct  of,  128. 

courts  of  record  may  make  rules  to  regulate,  129. 

when  rules  taku  effect,  1  ;0. 

on  non-attcndanco  of  judge  at  court,  139. 

not  affected  by  vacancy  in  office,  184. 

not  affected  Uy  failure  of  t^rm,  184. 

to  bo  la  tho  Englibh  language,  185. 

whero  may  bo  in  Kpanish,  185, 1056. 

abbreviations  used  in,  183. 

numbers  may  bo  expressed  by  flgnres,  186* 

in  case  Juror  becomes  sick,  G15. 

what  treatment  of,  is  a  contempt,  1209. 
See  Special  pbooeedinus. 
Pboosss,  defined,  17. 

in  Justices*  courts,  may  issue  to  any  part  of  covnty,  J16, 

may  issue  from  probate  court  at  chambers,  167. 

blanks  in,  must  ba  filled  by  Justice  of  peace,  920. 

whero,  may  issu )  in  Spanish  language,  1056. 

what  treatment  of  is  a  contempt,  12o9. 
Fbofbssiok.Oj  implements,  exempt  from  execution,  690u 
Pbobibitiok,  wr  t  of  defined,  1102. 

supreme  court  may  issue,  43-. 

distrct  courts  may  issue,  57. 

may  be  granted  by  supreme  Justice  at  chambers,  165. 

writ  of,  tho  couater  part  of  mandate,  1102. 

where  and  when  issued,  1103. 

^orm  of,  may  bo  alternative  or  peremptory,  1104. 

provisions  respecting  issuance  of,  1105. 

may  issue  and  be  heard  in  vacation,  1108, 


rules  of  practice,  1,109. 
appeals  and  new  trials,  1110. 
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Pxtooy,  defined,  I  1824. 

of  8e.*vioe  of  Boimnoiui,  how  xnftdi*,  415. 
Pbopebxy,  term  defined,  17. 

PuBLXO  ADMisisTRATOBs.    Bank  of,  in  Order  of  persons  entitled  to 
administer,  1365. 

estates  which  may  he  administered  by,  1726. 

to  obtain  letters,  when  an  I  how—bond  and  oath  of,  1727» 

duty  of  person  in  whose  house  stranger  dies,  1728. 

must  return  inyentory  and  administer  estates,  1729. 

when  to  deliver  up  estate,  1730. 

civil  officers  to  give  noti  e  of  waste,  1731. 

suits  fur  property  of  decedents,  17a2. 

order  to  examine  party  charged  with  embezzling  estate,  1733. 

punishment  for  disobedience  of  order,  1734. 

order  on,  to  account,  1735. 

every  six  months  to  return  condition  of  estate,  1736. 

to  pay  over  moneys  after  final  settlement,  1737. 

not  to  bo  interested  in  payment  on  aocount  of  estate,  1738L 

when  to  settle  with  county  clerk,  1739. 

how  unclaimed  estates  disposed  of,  1739. 

proceedinf;^  against,  for  failure  to  pay  over  moneys,  1740. 

fee }  ( f  officers,  when  and  by  whom  paid,  1741. 

to  administer  oaths,  1742. 

probate,  proceedings  applicable  to,  1743. 

See  E:iTATE3  OF  DECEAB   O  PEBSONS ;    EXECUTORS  Ain>  AD- 
MIMI8TBATOBS  ;  SPECIAI/  A    MINISTBATOBS. 

PuBUOATioN..   See  £btates  of  deceased  febsoks;  sole  tiudeb; 

summons;  notice;  wills. 
Public  build  .mqr,  what  exempt  from  execution,  690. 

right  of  emineu!^  domain,  exercised  in  bohalf  of,  1238. 
Public  calamity,  ground  for  removal  of  court,  142. 
Public  offekaks,  cognizable  in  Justi  -es'  cuu  ts,  117. 
Public  officeb,  place  of  trial,  in  actions  against,  393. 

may  bo  arrested,  for  embezzlement,  479. 

when  ( xctised  from  given  testimony,  1881* 

when  must  testify,  1882. 

penalty  f  ^r  dlsobtidicnce  of  wrif,  1097. 

must  give  c  py  of  public  writing  on  demand,  1893. 
PUBUC  becubds.  Judicial  record,  defined,  1904. 

liow  authenticated,  1905. 

record  of  foreign  country,  how  authenticated,  1906* 

oral  evidence  of  a  foreigu  record,  1907. 

effect  uf,  jud'^ment  up  )n  rights.  1908. 

effect  of  other  judicial  orders,  1909. 

whe  0  parties  to,  are  deemed  to  be  the  same,  1910« 

what  de  med  adjudged  in  a  Judgment,  1911. 

of  furi-ign  Rtute,  effect  of,  1913. 

of  court  of  admiral  y,  1914. 

effect  of  foreign  judgment,  1915. 

manner  of  impcactiing,  1910« 

the  jurisdictiun  necessary  on  a  Judgment,  1917. 

of  private  writiuKS  as  evidence,  1918. 

entrit^s  in  official  books,  prim'iry  ovidonce,  19C0i  1926. 

justice' <«,  judgment  in  other  states,  how  proved,  1921, 1922* 

copy  of,  to  bear  seal  of  court,  152. 

provisions  as  to  states  t.>  apply  to  territories,  1924* 
bee  EviofimcE ;  public  wbitinos. 
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PiTBUO-  U8S8.     See  COKDEXKAnOH  OV  UJKD, 

Public  wiutino,  deflu.U,  I  1888. 

rights  of  citizens  to  inHpect,  189Q. 
public  offlcertf,  bound  to  give  copies,  1883, 
four  kind  4  of  public  writings,  18M. 
laws  written,  or  unwritten,  1895. 
written  laws,  defined,  189G. 
constitution  and  statutes,  1P97. 
public  and  privato  statutes,  defined,  1898. 
unwritten  laws,  defined,  1899. 
booitg  cuntaiuing  same,  presumed  correct,  1000. 
public  st-a  ,  auihunticateu  law  or  ducumtnt,  1901. 
other  evidence  of,  laws  cf  other  states,  1902. 
recitals  in  statute,  huw  far  evidence,  1903. 
judicial  record,  defined,  1904. 
record,  how  authenticated,  as  evidence,  1905. 
record  of  forei,  n  couutry,  how  auiheuticated,  1900. 
oral  evideuce  of  foreign  record,  1907. 
effect  of  Jiidgmont  upon  1  ightS''  in  variouB  cases,  19C 
eff  ct  of  othtr  Judicial  ordcrn,  when  conclusive,  19'. 
where  jNirtics  ore  deemed  to  bu  the  same,  1910. 
what  deemed  adjudged  in  a  judgment,  1911. 
where  sureties  bound,  principal  is  also,  1912. 
manner  of  proving  official  documents  1918. 
official  certificates,  contents  of,  192;}. 
provisions  as  to  stat  s,  to  apply  to  territories,  1924. 
certificate  of  pu. chase,  primi>r/  evidence  of  ownership,  1925. 
entries  mode  by  officers  or  boards,  primary  evidence,  1926. 
See  PuBUO  bbcobdb. 

QnssTZONs,  of  law  are  oddresse'l  to  the  court,  2102« 

of  fact,  are  addressed  to  the  jury,  2101. 
QujxxiDO  TiiuB.    Who  may  be  jomed  as  defendants  in  actioni,  379. 

imrties  in  a<'tion,  738. 

when  plaint  ff  cannot  recover  cos^s,  739. 

termination  of  plaintiff's  title,  verdict  and  judgment  011,740. 

value  of  improvements,  when  allowed  asset  off,  741. 

order  m&y  bo  allowed  for  survey  of  land,  742. 

order,  what  to  c^^ntain  and  how  lerved,  743. 

unuccessuiy  injury,  liability  for,  743. 

mortgage  not  deemed  a  conveyance,  744. 

Quo  WAKBAMTO.     See  USUBPAIION  or  OVFICJB. 

Bbai*  fbopebtt.    Jitfisdiction  in  actions  for,.115w 
llmi  ation,  of  actions  for,  315-3*28. 
place  of  trial.  In  actions  for,  392. 
entry  upon  and  possession  of,  320-324. 
intervention  in  actions  for,  how  effected,  887« 
recovery  of,  claims  for  may  be  united,  4.7. 
description  cf  in  pleadings,  455. 
how  attached,  bii 

execution  against,  what  to  recite,  682. 
return  of  execution  against,  how  msMJ^^t  683. 
judgments  against,  how  enforced,  084. 
execution  on,  how  and  to  whom  issued,  687^ 
how  seized  on  ezecatioii,  688^ 


Mte  of ,  in  foreclowirc,  when  U  €e«»,  iw. 

BwwTD-.  »ppoiat«ynl  oU^^^  «emtBOr.  W. 
ftppototnientot  in  action*,  564. 

IIS^  di««olntion  of  corp<«ti<M^  9W. 
wbo  «haU  not  be  awwintrt,  &efc 
o«th  and  nntlerUking  of,  ovi . 
powera  of ,  568. 

•ppointineni .  f,  in  *««^«»*edj^*«^^^^ 
IhBCOB^  coiv  cf  to  bear  •eal  of  cOT^^lja^ 

^^  tnmac  ipt  of,  in  probate  proceed«n«f»  «▼»««*  •• 

anthorltj,  M2».    

See  Public  ntcoKW.  ««4«-ii  j.« 

BoUee  of  leO.  mption,  'Wf-  ^ 

to  whom,  P»J»^»i**^"?!?* 
Und  of  iBoney  to  be  !««»••»:„ 

what  redcmptioncr  mnst  do,  706.  MdemDlloBL  TOS. 

ecwt  ma/ reatrain  warte  pending  time  Itor  laOMiifpw-t '«»• 

lentaand  profits  TOT.   ^^^  ^ 

UmiCatlon  of  tction  to  leaeem.  »«*      ,___,_--  juT 
SfaSSTto  redeem  part  of  mortgaged  pwnu*^ 

naVtS'otdeied.  for  taUng  •««^;5^;,.Hiea.  038. 
^ Jn  may  ba  ordered  on  affre^n*  ^  partlea,  «8* 
ordered  on  motion,  in  what  caaea.  t3». 
Sl^^  ol  referees-qnaUflcatioiW,  Ac.  o40. 

either  par  7  may  object.  641. 
icroand  I  cf  objection,  641. 

objections,  how  di  posed  of,  642. 
icfeieea  to  report  within  ten  daya,  MS. 

finding  of  "*««»«».  «?«**®;»4S*i„-,  flix 

exception  to,  and  review  of  iindtngi,  o». 

^^  may  b  ,  appointed  in  pardtion.  7<tt,  T68. 

trial  before,  in  pai*itlon.  i62.  „„„«-,  7iu 

TCfereea  to  divid*,  property,  mtoi  to  govern,  764. 

moat  report  their  P«^««dimffl^65. 

report  may  bo  act  aside  ©"M™*??;^**- 

enensea  of  referees  in  partition,  7WJ.        ^^«rtB  JIW 

Sv  take  security  for  purchase  mon«y  is  pwtlttflB,  TJ7. 

cannot  be  purchasers  in  action, J«3. 

mnst  report  sale  of  property,  7»ft. 

all  must  mee%  but  two  may  act,  WM. 
REHBABMO  in  supreme  COOTM7. 
BflxRv,  wh  r.  gnnt  d  In  Judgment,  6W. 
Bkmkdiss*  Judicial  defined,  20. 

how  divided,  21. 

not  mergid,  82.         

8ee  AcxioKS ;  csnL  ACXIOMi. 
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BEBuriTruu,  of  Judgment  of  suprem'e  court,  8  46. 
Bemoval  uf  ucti  u     Hoe  Tbansfkb. 
Remtb  AND  x'uoFrro,  ix-ndiu^  1  cdemption,  707. 
Beplevix.    Bi  e  C'lai:«i  and  Deliveuv. 
BsTUBN  of  cxei'utioi),  when  to  be  iiude,  683. 
of  gold  dubt,  how  liiade,  i8.< 

Kce    •  XKCDTION  :  tUMMONS. 

Bevocaticn  cf  pr  butc  of  will,  l'62i-i333, 

8eo  Wills. 
Bbview,  writ  up.  Jurisdiction  of  supreme  court,  43. 

of  dibirict  ccivts,  C7. 

may  bo  issued  by  supreme  court  at  chambers,  48» 

m::y  ibsuo  und  be  heurd  at  chtmiberK,  llOd. 

writ  cf  <le£aed,  1007. 

whc!i  and  by  w^at  ccdrts  grant'  d,  lOTiS. 

applicatiuu  for,  how  madu,  1009. 

how  to  bj  directed,  1070. 

coiiteiita  cf  wril,  1071. 

proccedin  .8  i  i  inferior  court  may  be  Btaye4  or  not,  1072. 

SwrviCj  of  writ,  J073. 

extent  ot  r-vitw  under  writ,  1074, 

defective  return  may  bo  perfected,  1075. 

hearing  and  judgment  in,  1075. 

copy  of  judgment  to  be  sent  to  inferior  tribunal*  1076. 

Judgment  rolls,  1077. 

rules  cf  practice,  1109. 

new  trlald  and  appeals,  1110. 

costs  }n  actions  en,  1032. 
BiQHTS  and  BE3IEDIK8,  wheu  uot  merged^  32. 
BuuES,  of  court  of  record,  1..9. 

wheu  t;>  take  cHect,  130. 

See  Pboceeoxngs  ;  counxs  or  jtrsnoB. 

Sales  or  pbopkbtt  of  decedents.  (See  Estates  or  DXCXAna».pSB* 

SONS  ;  EXECUTOBS  AND  ADMINISXBATOBS.) 

Sale  or  seal  PBOP^jtry. 

in  forei  lotiura,  when  to  cease,  728. 

may  bo  ordered  in  partition,  7UJ. 

proceeds  of,  how  applied,  771. 

sales  of,  by  referees  mu3t  be :  t  auction,  775, 

terms  of,  tj  be  dlrecied  by  court,  4  76. 

terms  of,  to  bo  made  known  at  time,  782. 

who  may  not  purchase  at,  7dJ. 

conveyance,  when  to  be  executed,  786. 

conveyanee,  cff  ctof  recording,  787. 
See  Execution. 
Satisfaction  oi>  JUDoiiEKT,  by  whom  may  bo  acknowledgedflTO. 

how  entered,  €i5. 
Satdsfactoby  evidence,  defined,  1835. 
Seal,  defined,  14. 19  0. 

of  court,  to  be  provided,  14  r,  149« 

private  to  be  used,  when,  150. 

to  bo  kept  by  cleik,  151. 

to  what  proceedings  to  be  affixed,  152. 

to  be  affixed  to  cxceution,  682. 

how  telegraphed,  1017. 


BmV  pnUlc,  hrm  made,  f  1931. 

o(  -what  seals  court^i  tako  JadldAl  notice,  1876. 

public  s  ttl  cuthcnticates  law  or  documeat,  ISNXL. 

record,  bow  au  hunticated,  1S05. 

authentication  of  jastices'  record  or  docket^  1923« 

to  bo  aLiXi.d  to  cffliial  certificate,  1923. 

scroll  may  bo  used  for,  1931. 

effect  of,  uu  privuto  writ  ugs,  1933. 
Skcohdab^  eved^ncz,  dtjfined,  18J0. 
8EOX7I.AB  ACTS,  uot  i*>  bo  douu  oa  liolida7B,13 
Be  jucnoii.    Who  may  prosecute  actions  for«.  874t  ^S^ 
Sjebticb.    Of  suouuoub,  how  mode,  411. 

publication,  «hcn  ailowe  I,  413. 

manner  cf  publication.  413. 

how  made  on  Joint  defendants,  414. 

proof  of.  how  made,  415.  "* 

of  compla.nt  cud  oi&daYit  in  inJunc'ioil»  69T. 

notice  and  papers,  how  served,  lull. 

service  of,  by  mail,  when,  1\^13. 

deposit  id  i)OHt  office,  1013. 

time  for  ppearance  wlicn  regulated  by  dirtannet  1Q13. 

upon  whom  mode,  after  arpearanoe,  1U14. 

how  mole  on  uou-resident,  1016. 

may  bo  madu  by  telegraph,  1017. 

of  writ  cf  mandato  a.i«l  prohibition,  how  made,  1096. 

of  writ  of  review,  how  made,  1073. 
Shabxb  in  hom  stead  acsociution  exempt  from  execution,  690* 
Shabes  AMD  iMTEBESTs.    How  seized  on  execution,  68& 

in  corporation,  subject  to  attachment,  641. 

howaitachcd,  542. 
HWOBOFF,    To  provide  court>room,  144. 

8 roof  of  sorvico  of  summons,  how  made  by,  416. 
ability  of,  for  cscaix)  of  party  arres.ed,  601. 
liability,  for  selling  on  execution  wi.hout  notice,  093« 
liability,  extent  <  n  a  resale  on  execution,  C97. 
must  keei>i  arty  arrested  on  justices'  process  till  discharged,  866, 
muMtno  ify  plaintiff  of  arrest,  8G4. 
must  d;.tain  perbon  arrested  for  contempt,  till  dlaobugedt^ 

liability  of,  for  arrest  of  witness,  126Q,  2069. 
Ships  and  vesscls.    See  Boats. 
SxanATUBE,  defined,  17. 

when  deemed  admitted,  887. 
SXNOULAB,  wordJ  in.  include  the  plural,  17. 
Bole  tbadebs.    Who  may  b  come,  1811. 

notice,  how  given,  1812. 

petition,  what  to  contain,  1818. 

community  property  allowed,  1814. 

who  mjy  oppono  petition,  and  how,  18Uh 

trial  and  hearing  on  application,  lttl6. 

decree,  what  to  be,  1817. 

oath,  form  k  f.  1818. 

order,  copy  of,  t » be  recorded,  1818« 

rightd  auu  liabilities  of,  1819. 

must  maintain  children,  1820. 

hnsbaud  not  llab^  for  debts  of,  1831. 
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SrjuniH  uataukOE.  In  wluit  coantleA  proeeedlngs  may  be  In.  S 1056. 
0FICIAL  ADUDfifrrBATOBii.    Wheii  appointi  d,  1411 

fpecial  Itfttem  moy  tw  issued  in  Yacatton.  1412. 

ineference,  to  whom  given,  1413. 

to  Uike  uath  and  givtf  bonds,  1414. 

dniies  of,  1415. 

when  povrcnt  of,  to  ceaae,  141((. 

to  render  Account,  141G. 

Hee  ExECxrroEs  aitd  ADSfnmTSAioBs. 
Spkciax.  cambm.  juriMiiction  in,  85. 

Special  DAMAOf  0,  need  not  bj  ayerred  in  libel  and  slaodet^  400. 
Special  pboceeoikom,  dirflned,  23. 

jnriitdirtion  in,  57. 

oo«t8  allow  d  in,  1022. 

for  remoTHl  or  sn^penKion  of  attorney,  289. 

for  condemnation  of  land,  1243. 

for  condemnation,  new  i  r-^cecdlnga,  1250. 

relatiye  to  ew^heated  eatatea.  1269-1:272. 

to  recover  eacbeated  eatate,  1272. 

in  conteat  of  c-lectionR,  formality  of,  1117. 

In  JoMtictfB'  coorta,  9J5. 

on  change  of  venue  in  Ju^tloea'  coorta,  922. 

a^Unat  public  administratOT  for  fiiilure  to  pi^  orer  mooogr, 
1740. 
Stase,  defined,  17. 

eoata  in  action,  bow  paid  by,  1038. 

not  required  to  give  bonds  in  action,  1058* 
SfATEMEirr,  of  cause  of  action,  bow  made,  427. 

on  motiim  for  new  trial,  bow  made,  061. 

effect  of,  601. 

of  points  in  Judge's  charge  to  be  fnmidiedr  608. 

on  appeal  to  county  court,  976. 

settlement  of— practice.  975. 

wben  not  neceaaary.  976. 

of  flndlngK,  bow  made,  631. 
State  ofiticeh.    Serving  in  official  capacity,  need  sot  gtTB  bonds, 

1058. 
Statote.    How  eonstmed,  1858. 

intention  of  legislature,  to  control,  1857. 

which  of  two  CO  tstm  tions  to  prevail,  1806. 

public  and  private,  defined,  1898. 

recitals  in,  as  evidence,  1903. 

Slvate,  how  pleaded,  459. 
consistent  with  code,  repealed,  18. 
What  statutes  repealed.  10. 

Seo  EviDEMCE ;  vvblxo  WBimf <m. 
Statute  op  muvwt.    See  f.viDsircE. 

STATmrS  09  LIM  TATIOKS.     Buw  pluad"d,  458. 

Statutosy  raoRiiinioif.    Effrct  of.  on  il^niiation  of  actions,  866. 

SS4T  or  PBO0SKI71MOS.    Oti  uppoal  from  money  Judgment,  942. 

on  appeal  in  4  lalm  and  d«llv(iry,  043. 

on  Judgffli'flt  dlrnotlti)^  eonveyauoo,  044. 

In  re  1  acilotiN.  949. 

on  appcHl,  ciT{>(!t  of,  946. 

on  Juilgmetit.  for  1  (^rlMhabto  property,  949. 

on  appeal  to  eounfy  eottrii  wbttt  requlxvd,  978. 
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Stay  of  proceedings,  pending  review,  %  IfftU 

See  Appeal, 
'  Stbeet.    See  Highways. 
SuB-ooirrBACTOBs,  -wbu  are,  1192. 

See  Liens,  enfobcescent  or. 
SuBPCBNA  for  witneBses,  defined,  1985. 

may  be  Issued  by  justice  of  peace,  919. 

bow  issued,  19  6. 

bow  served,  1987. 

bow  served  on  concealed  witness,  1988. 

wben  witness  compelled  to  attend,  1989. 

person  present  compslled  to  testify,  1990^ 

punisbment  lor  disobedience,  1^91. 

forfeiture  tberef or.  1993. 

warrant  may  issue  for  witness,  wben,  1998. 

warrant,  contents  of,  1994. 

tf  witness  is  a  prisoner,  bow  brougbt  by,  199S. 

wbo  may  move  for  warrant,  1996. 

imprisoned  witness,'  bow  examined.  1997. 

to  witness,  to  appear  before  commissioner,  2088. 
See  Evidence. 
SuBSdBiBiNa  WITNESS,  defined,  1936. 

to  be  called  to  prov<3  instrument,  1940. 

proceedings  on  bis  denial  of  knowledge,  1941. 
See  Evidekce;  wills. 
SxTBSTAimAL  JUSTICE,  to  gov^m  coustruction  of  pleading,  ^CKL 
Substitution  of  fabties.  on  deatb  or  dijsability,  385. 

of  party  defendant,  384. 

costs  on,  . 

Success  i  YE  actions     Wben  may  be  prosecuted,  1047«. 
Successor,  of  justice,  wbo  deemed,  917. 

in  case  of  dispute,  wbo  to  designate,  918. 
SxncMONs. 

Manner  of  commenemg  cxoU  cuUons. 

bow  commenced,  405. 

witbin  wbac  time  may  issue,  406. 

issuance  of,  bow  made,  406. 

bow  issued,  directed,  and  wbat  to  coiitaill« -407. 

alias  summons,  wben  may  issue,  408. 

how  served  ani  returned,  410. 

bow  served  against  particular  persons,  411. 

publi-  ation  of,  wben  may  be  made,  413. 

service  by  publication  in  partition,  757. 

by  publication  in  action  on  liens.  1191. 

manner  of  publication  and  appointment -of  attorney,  418. 

se-  vice  of,  by  telegrapb,  lol7. 

proceedings,  where  a  part  only  of  several  defendants  aire 
served,  414. 

proof  of  service  of  summons,  wbat  constitutes,  416. 

wben  jurisdiction  acquired,  410. 

constitutes  part  of  judgment  roll,  670. 

pro  virions  of  code  as  to,  not  applicable  to  contempts,.  1016. 

wben  to  issue  in  police  court<>,  930 

where  may  issue  iu  Spanish  language,  1066. 
In  JusUcjr.' courts. 

to  whom  directed,  and  what  to  contain,  844. 
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muBt  issue  within  one  year,  8  840. 

time  for  appearance  before  justioe,  845.  * 

alias,  -when  may  issue,  816. 

service  of,  in  Justices*  court,  when  made,  848. 

by  whom  served  in  justices'  courts,  849. 

hour  given  for  appearance,  850. 

issuance  of,  how  waived,  841. 
In  parHciUar  txction*  and  proceedings, 

issuance  of,  to  juror,  in  general,  225-251. 

to  whom  directed  in  partition,  756.  « 

in  actions  agiinst  steamers  and  vessels,  816. 

in  forcible  i  ntry  and  detainer,  what  to  state,  1166. 

service  of,  in  forcible  entry  and  detainer,  1167. 

in  proceedings  relating  to  escheated  estates,  1269. 

in  condemnation  of  land,  what  to  contain,  1245. 

in  condemnation  of  land,  how  issued  and  served^  1245»> 

to  interpreter,  how  served,  1884. 
In  proceedings  against  jnint  debtors, 

when  to  issue,  after  judgment,  989. 

what  to  contain  in  proceedings  against  joint4ebtQr,  MO. 

1^  what  accompanied,  991. 
See  JuBOB. 
Submission  OF  co2tTBOvxBST,  how  submitted,  1138* 

Judgment  thereon,  1139. 

judgment  may  ba  enforced  or  appealed  f^m,  1140. 
SvpPLKMENTAL  PLEADiKos,  filing  and  servico  of,  464. 

must  ba  filed  and  St:rv3d,  465 . 
SuppLKMENTABYPBooEEDiNos.    Debtor  required  toansweCf  714^ 

Sroceedings  to  comv>el  appearance,  715. 
ebtor  may  b  >  arreKied,  715. 
debtor  of  debtor  may  pay  creditor,  716. 
debtor  of  debtor  miy  ue  examined,  717. 
witnesses  required  to  t  'stify,  718. 
property  of  person  owing  debtor,  how  applied,  719. 

SroceecUngs  un  claim  of  third  person,  7i0. 
isobidie  ice  of  parties,  how  puni^hed,  721. 
l^ro visions  to  apply  to  justices'  courts,  905. 
BrpfiSiio:  clebk.    Duty  of,  on  judgment  or  ordec,  958* 
SUPBEMB  oouBT.    Members  of,  40. 
«hief  justice.  41. 
jurisdiction  of  t  to  kinds,  42. 
original  jurisdiction.  43. 
appellate  j 'jurisdiction   44. 
'    may  reverse,  affirm  i^r  modify,  45. 
remittitur,  45. 

number  of  justices  to  transact  business^  46^,. 
number  ta  pronounce  judgment,  47. 
terms,  when  held,  48. 
additional  terms,  49. 

opinions,  etc.,  may  be  filed  in  Yftcation,  48. 
terms,  where  held,  49,  50. 
to  h  ve  seal.  147. 148. 
secretary  and  b4liff,  how  appointed,  265. 
secretary,  tenure' of  uflice  of,  266. 
BuPBEKB  juszics.    Term  of  office,  40. 
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Snprexne  Jnstioe,  ellglbtlity  to  office,  §  166. 

not  to  act  as  attorney,  172. 

extent  of  jurisdiction  of,  179. 

power  to  act.  at  chambers,  46. 
SuBxnEs.    Action  by,  to  compel  satisfaction  of  debt  by  firlnoipal, 
10">0. 

to  justify  on  undertakings,  1037. 
SiTBFSisE,  a  ground  fur  motion  for  new  trial,  65T. 

relief  from,  by  amendment,  473. 
SusYET.    Who  may  survey  land  taken,  for  public  use,  '1242« 
SwKAB    De^nitlon  of,  17. 

Teamsteb.    Property  of,  exempt  from  execution,  690... 
Teleqbaph.    Herviee  of  papers  may  be  made  by,  1017. 
Tenant.    ^Vhen  guilty  of  unlawful  detainer,  1161. 
Temdeb.    Before  suit,  bars  costs,  1030. 

an  offer  equivalent  to  payment,  207i. 

whoever  pays,  entitled  to  receipt,  2075. 

<rt>jcctions  to  tender  must  be  specified,  2076. 
Tenube,  of  office  presumed,  6. 

•How  aflected  by  repeal  of  an  act,  7.  ^ 

Tbbms  of  coubt.    Failure  of,  not  to  elFect  pfOoeedlngSr  18i^ 

of  supreme  court,  48,  49. 

of  district  courts,  75,  76. 

of  county  courts,  88-90. 

of  probate  courts,  99,  100. 

of  municipal  court,  108,  109. 

of  justices'  courts,  118. 
Tbbk  of  ofpioe.    Of  supreme  JnsticeSr  40.. 

of  district  judges,  66^ 

of  county  judges,  83. 

of  probate  judge  of  San  Fhmcisco,  06. 

of  municipal  judge  of  tian  Francisco,  105»' 

of  justices  of  the  peace,  113. 
Tbskift.    Definition  of,  17. 
Trsxibcont.    Of  witness,  one  kind  of  evidence^  1827 « 

of  witness,  modes  of  taking,  2002. 

affidavit,  defined,  2003. 

depasition,  defined,  2004. 

oral  examination,  defined,  2005. 

depositions,  forme  of,  2006. 

what,  taken  by  deposition.,  2020  2021. 

in  actions  for  partition,  774. 

in  proceedings  to  contest  probate,  1308. 

in  probate  proceedings-,  to  be  taken  down- in  Wilting,  1816. 
.Proceedings  to  perpetiuUf, 

evideuce  may  be  perpetuated,  2083. 

manner  of  application  for  ovder.  2084. 

notice  of  time  and  place  to  be  given,  SM)65. 

manner  of  taking  deposition,  2080. 

dei>o8ition  to  be  filed,  2087. 

when  the  evidence  may  be  produced,  2088. 

effect  of  the  deposition,  2089. 

may  be  tiken  in  ease  of  adjournment,  696. 
Time  of  pcrfcr  nance  of  act  may  be  extended,  1054. 

when  Cooe  takes  effect,  2, 1258. 
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Time,  exception  as  to  service  of  notice  of  appeal,  8  1054. 

cnlurgemont  of,  to  au8Wer  or  demur  iniUttcn»tionof  conrt^TS^ 
courtri  will  take  juUi  iai  notice  of  meaauremeut  of,  1875. 
bow  computed,  12,  'AGli. 
Tools.    What  exempt  f r  <m  execution,  COO. 
Town.    Summons,  how  served  on,  411. 
T&ANSCRIPT,  of  judgment,  elTect  of  fll  ur.  C74. 

of  proceedings  in  probate,  evidence  of  execator^9  sothorifcy^ 
1429. 
Tbaksfeb,  of  interest  not  to  abate  action,  385. 
of  cause,  on  disqiiahflt'ation  o>  jadge,  898. 
of  cause,  papers  to  b.)  tranbmiltcd,  399. 
proceedings  alttr  judgment,  in  certain  oases  tnaisfeRed»  400. 
of  motions  and  orders  to  show  cause,  lOOG. 
0/  admimaratiimt, 

when  Judge  not  to  act,  1430. 

Judge  txdng  disqualiiled,  proceedings  to  be  traosfened,  and 

wbeie,  j4o1. 
transfer,  not  to  change  rii.,ht  to  administer,  1432. 
re-transfer,  how  made,  143^. 

when  proceeding's  to  be  retmmed  to  original  court,  1433. 
Tbeeb  and  tdibeb.    Hee  TiiSSPAss. 

TRESPASS.    Liability  for  cuttii.g  and  csnying  away  txeea»  kc^  733* 
measu  e  of  damages  for,  734. 
when  damages  may  be  trebled,  735. 
TBiAir-Condoct  of. 

order  of  p  oceedings  on.  007. 

charge  to  the  Jury,  008. 

court  must  furnish  p  ints  contained  on  ebarge,  606. 

special  instructions,  GOO. 

view  by  Jury  of  the  premises,  GIO. 

admonition,  when  Jury  permittLd  to  separate,  CLl. 

Jury  may  tak  i  with  them  certain  papers,  G12. 

deliberation  of  Jury,  how  conductt  d,  G  3. 

may  come  into  oomt  tor  further  instructions,  614. 

proceediugs  iu  cose  a  Jun^r  become  sick,  615. 

When  prevented  Arom  giving  verdict,  cause  maybe  again  tried, 

616. 
while  Jury  are  absent,  court  may  adjourn  from  time  to  time, 

617. 
iinal  adjournment  dischaafgesjuryi  617. 
verdict,  how  declared— form  of,  018. 
polling  the  Jury,  G18. 
proceedings  when  v.  rdict  Is  informal,  619. 
what  actions  on,  are  contem'>ts,  1209. 
in  Justices'  oo.;rts,  how  conducted,  878*887. 
J*tovitums  rekUing  to  trials  in  general. 

exceptions  may  bo  taken,  time  when,  fta,  646. 
what  deemed  excepted  to,  647.  * 

form  of  exceptions.  C48. 

exceptions  signed  by  Judge  snd  filed  with  clerk,  64a 
exceptions  not  presented  at  time  of  ruling,  650. 
excep  ions,  how  se  tied  upon  notice,  6U>. 
exceptions  after  Judgment,  651. 

when  exception  r.  fused,  ap^licaiion  to  supreme  oonrt  to  prove 
thefcame,  &c.,  652. 
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TmiALr^Pnmsiimt  relating  to  triaU  in  ffeneraX. 

•pr  H»edixigB,  when  jod^^e  oeMctt  to  hold  oAee,  t  dSS. 
Eoideneeon, 

when  testimimy  to  be  taken  down  by  clerk,  1051. 

facts  to  bo  prove  d  on,  1870. 

witueiw  en.  when  may  be  cxclnded  firom  court  room,  2043.^ 

interrogation  of  witneaa,  in  discretion  of  court,  204i. 

order  6f  )  rouf  on,  2U12. 

showing  required  of  parties  in  forcible  entry  and  detainer, 

1172. 
testimooy  taken  by  deposition,  when  used  on,  596, 2028, 2032> 
2088. 
In  particular  adUmt  and  proceeding, 

tor  rcmoTul  or  huspension  of  attorney,  297. 

trial  of  ri  h  h  to  i  roperty  on  execution,  689. 

against  debtor  of  Judgment  debtor,  718. 

on  claim  of  third  person  to  property  i  i  replevin,  T20w 

in  proceedings  aguinst  Joint  debtor,  994. 

on  arrbhtfor  contempt,  1217. 

for  voluntary  dig^olution  of  corpontion»l232« 

fOi*  condemnation  of  land,  1247. 

ou  escheated  estates,  1271 

on  d  im  to  estate  escheated,  1272. 

fur  change  of  nam  s,  1278. 

contesting  probate,  1313. 

to  revoku  pi'obate,  1830. 

4n  application,  as  sol»  trader,  1816. 

Bee  OoMTEifprs ;  CoirmiUAN ox ;  BncBxnoH  of  Oovbt  ; 
Eyidbnce;    Issues;    Judgment;    Jitbt;   New 
TBZAL ;  Place  or  t«ul  :  Rkfbbenoe  akd  bxvxb- 
ees;  Vebdict. 
TieUL  BT  THS  oouET.    When  and  how  trial  by  Jury  may  be  waived* 
631. 
decision  to  be  in  writtng  and  filed  within  twenty  days,  632. 
facts  found  and  couclusions  of  law  to  be  separately  stated,  688.. 
judgiaent  on  findings,  633. 
findings  may  be  waived,  how,  634. 
fiL  dings,  how  prepared,  636. 

procueuingH  ulcoir  determination  of  issue  of  law«  686^ 
when  relerence  muy  be  ordered,  636. 
issues  of  1  .w  to  bo  first  disposed  of,  692. 
See  Discretion  of  coubt  ;  Issues. 
Trial  bt  juut.    Jury,  how  drawn,  COO. 

challenges— each  party  entitled  to  four  peremptozj:,  60U 
grounds  of  cuilleuge  for  cause,  602. 
challenges,  how  tried,  6j3. 
Jury  to  bu  bwum— form  of  oath,  604. 
whc  n  allow  d  iA  police  courts,  932. 
when  muy  bo  ordered  i  n  mandate  and  prohibition,  1090. 
Uce  Imsues;  Jubob;  jui.t;  Tbial. 
Tjsiai.  bt  befeiolEs,  reference,  when  agreed  upon  agKemeniof 
paities,  G38. 
In  wliat  cases,  ordered  on  motion,  639. 
numbe  -  of  referucH,  qualifications,  &c.,  640. 
Cithi  r  party  may  object ,  grounds  of  objeotioA,  6iL 
objbciious,  how  disposed  of,  642. 
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Trial  by  referees,  referees  to  report  ^thln  ten  days,  i  643. 

effet^  of  report,  how  excepted  to,  &c.,  643. 
effect  of  findings  of  referee,  614. 
ho^  exoeped  to,  645. 

hf  referees  in  probate  proceedings,  1507, 1606. 
in  partition,  7tj2. 

two  of  three  referees  may  do  any  act,  1053. 
See  Kbfebence  and  befebees. 
Tbvstbb,  of  express  tru8C  may  sue  without  joining  beneiloiary,  369. . 
costs  in  auUonH  by  or  against,  lOJl. 
claims  against,  may  b^  united,  427. 
may  be  ordered  to  deposit  money  in  court,  572. 

Unanbwebablb  bvidbncb,  defined,  1978. 
UNOEBTAnrrT,  aground  for  demurrer,  430. 
Unpebtakimqs,  of  plaintilf  on  c.cim  and  deliv^T,  512. 

exception  to  sureties,  aud  proceedings  tlieriX>n><513. 

of  defendant  for  u  re-delivery,  614. 

justifi  ation  of  defendant's  sureties,  615. 

qualification  of  sureties,  5i6. 

action  upon,  on  dismissal  of  action,  581. 

action  upon,  on  a  conrei.vt,  1220. 
• .  action  upon,  in  attachment,  562. 

action  upon,  on  release  of  attachment,  555. 

in  actions  upon,  defense  which  may  be  set  um^SL 
OfplaiMtiff. 

on  arrest  and  bail.  482,  862. 

of  defendant  on  arrest,  492. 

on  arrest  for  contempt,  to  be  returned,  1216. 

of  p  alntiff  upon  injunction,  529. 

on  attachment,  539,  887. 

for  release  of  attachment.  654,  868. 

of  judgment  debtor  on  supplementary  proceedings,  715. 

of  receiver,  667.  « 

for  attachment  of  steamer,  Doat  or  vessel,  818. 

for  release  of  attachment  against  boats  or  vesbelSr  819». 

for  continuance  in  justlcrs'  courts,  877. 

on  proceedings  for  condemnat.on  of  land,  1254. 

on  appeal,  when  to  bo  filed,  941, 949,  970. 

on  appeal  to  county  court  978. 

justification  of  sureties,  978. 

for  costs  of  action,  required  of  non-reeident^  1036, 1087«         ^ 

jusUfication  of  sureties  on.  1057, 1809.  *  % 

not  required  from  state,  when  a  party,  1058^ 

on  appeal,  when  not  required  of  exectttors*  970. 
See  Bond. 
Umihtellioibiijty,  a  giound  for  demuirer,  430.. 
UsoTED  States.    Term  defined,  17. 
UincABBiED  FEtfAi«B  may  sue  for  her  own  seduotion,  874>. 

USUBPATION  OF  OFFICE  Ott  FBANCHISB. 

.  writs  of  scire  fadaa  and  quo  vHxrranto  abolished,  803« 
action  may  bo  brought,  against  whom,  803. 
same  of  person  entitled  to  ofBice  may  be  set  fof&c  iji*>ooiB- 

plaint,  804, 
when  party  usuxpinf  may  be  atreeted,  804. 
judgount,  wh*t  i^JM  it  may  detODDiae,  805.  • 
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Usnxpatlon  of  office  or  franchise,  when  rendered  in  faTor  -of  appli- 
cant, §  806. 
damages  may  be  recovered,  807. 

rights  of  several  persons  maybe  determined  In  one  action»808. 
if  defendant  is  guilty,  jad;pnent  to  be  rendeeed,  809. 

Yaoancy  in  office  not  to  aflbct  proceeding^,  184. 

Vacation.    See  Chambebs. 

Vabiance.    Material,  how  i>roYided  for,  469. 

immaterial,  how  provided  for,  470. 

what  not  deemi  d  a  variance,  471. 

amendments  of  courses  and  effect  of  demnrrer,.^72.' 

amen'-lmeuts  by  the  court,  473. 

when  party  may  be  sued  by  fictitious  name,  474. 

no  error  or  defect  to  be  regarded  unless  it  affecta  a-subetantlal 
tight.  475. 
Yeitibe.    See  Jubobs;  Jttbt. 
Venue.    See  P.  ace  ov  tbial. 
Vebdzct,  when  prevented,  cause  may  be  again  tried,  616. 

sealed  verdict  may  be  directed  by  court  to  be  brougjit  in,  617. 

how  declared,  fo:m  of.  618. 

jury  may  bo  polled,  G18. 

when  informul,  proceedings  thereon,  619. 

general  and  special,  defined,  624. 

Shen  a  general  or  special,  may  be  rendered.  626. 
L  actions  for  recovery  of  money,  or  es^abliahing  «  ooantec 
claim   626. 

in  actions  for  recovery  of  specific  personal  property,  62T. 

in  actions  for  forcible  entry  and  det^ner,  1JJ4^ 

in  actions  to  quiet  title,  740. 

in  proceedings  against  Joint  debtors,  99^ 

in  proceedings  tu  contest  probata  13L4. 

entry  of,  628. 

findings  of  referee  a  special  verdict,  643. 

causes  for  vacation  of,  657. 

exceptions  to,  what  must  specify,  648. 

is  part  of  Judgment  roll,  670. 

when  may  be  reviewed  on  appeal,  956. 
Yxbification.    Answer,  when  to  be  verified,  446» 

pleadings,  how  verified,  446. 

may  bo,  l^  affidavit,  2009. 

genuineness  and   execution   of  instroment    in  oomplalot. 
when  admitted,  447. 

genuineness  and  execution  of  written  instrument  in  answer 
admitted  unless  denied  under  oath,  448. 

wnen  genuineness  and  execution  of  instroment  are  not  ad- 
mitted, 449. 

complaint  for  an  injimction  must  be  verified,  527. 

accusation  against  attorney  must  be  verified,  291. 

complaint  against  steamboat  or  vessel  must  be  verified,  815. 

application  for  voluntary  dissolation  must  be  verified,  1229. 
YxssELS  defined,  17. 

See  Boats. 

Waobs.    What  exempt  from  exeenilon,  and  when,  690. 
•     of  mariner,  a  preferred  claim  under  attachment,  829.. 
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War,  a  cause  for  removal  of  court*  §  142. 

effect  of,  on  statute  of  limitations,  354. 
Wabd.    See  Guardian  ani>  wabd. 
Wabkant.    Sec  Contempt  ;  abbest  and  bail. 
Waste.    Actions  for,  e  gainst  guardians,  tenants,  &c.,  732. 

may  be  restrained  during  time  for  redemption,  706. 

-what  coDBtituteP,  706. 

injariouB  acts  of  executors  and  adminlBtrators  may  be  re- 
.    strained,  when,  1341. 

may  be  restrained  during  foreclosure  etc,  74b. 
WiLiiS,  includes  codicil,  17. 
Jurisdiction. 

in  probate  courts,  97. 

when  exercised  over  estate  by  probate  court,  1294. 

where  the  estate  is  in  more  than  one  county,  1296. 
Petitiont  notice^  and  -proof  of. 

custodian  of  will,  to  whom  to  deliver  it,  1298. 

penalty  for  non-delivery  of  will,  1298. 

who  may  petitioil  for  probate  of,  1299. 

contents  of  petition,  1300. 

when  executor  forfeits  right  to  letters,  1301. 

order  for  production  of,  to  whom  directed,  1302. 

penalty  for  disobecienoe  of  order,  1302. 

notice  of  petition  for  probate,  how  given,  1303. 

who  to  bo  notified,  and  how,  1304. 

petition  may  bo  presented  at  chambers,  1305. 

hearing  proof  of  will,  after  proof  of  service  of  notice^  1306. 

who  may  appear  and  contest  will,  1307. 

testimony  required  to  prove  will,  13C8. 

probate  of  will,  when  there  is  no  contest,  1308. 
Conte^ing  probate  of  wills, 

contestant  to  file  grounds,  and  petitioner  to  reply,.  1312. 

jury,  how  obtained,  and  trial,  how  had,  1313. 

verdict  of  jury,  judgment,  1314.  • 

witnesses,  who  and  how  many  may  be  examined^  1315. 

proof  of  handwriting,  wden  admitted,  1315. 

testimony  reduced  to  writing,  for  future  evidence,  13l6«. 

if  proved,  certificate  to  be  attached,  1317. 

wiU  and  proof  to  bo  filed  and  recorded,  1318. 
Contesting  will  after  probate. 

probate  may  be  contested  within  one  yf  ar,  1327. 

citation  to  be  issued  to  parties  interested,  1328, 

hearing  on  proof  of  service,  1329. 

petitions  fcr  revoke  of  probate,  how  tried,  1330. 

what  judgment  to  bo  rendered,  1330. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  1331. 

costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive,  1333. 

one  year  after  removal  of  disability,  given  to  infants  and 
others,  1333. 
Piobaii  of  fore^n  will, 

wills  proved  in  other  state,  when  and  wher&  to  be  recorded. 
1322. 

proceedings  on  the  production  of  foreign  will,  1323. 

hearing  proof  of  probate  of  foreign  will,  1324. 

C.  C.  p.— «» 
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Phtbician,  not  subject  to  Jtiry  duty,  S  200. 

what  propLTty  of,  exempt  troxa  execution,  690L 

wbeu  di&qu..lificd  as  a  witness,  1881, 

when  mii8  testify,  1832. 
Place  of  xioLDixa  couuxs. 

when  muy  be  changed,  142. 

appearance  ct  place  appointed  compulsory,  li3. 

when  judgo  may  order  rooms,  &c.,  144. 
Place  of  tbial.     Actions  to  be  tried  where  subject-matter  is  situa- 
ted, ao2. 

other  actions  where  cause  thereof  arose,  393. 

of  actions>£gainbt  coimtii  s,  394. 

oth  r  actionj  according  to  residence  of  i>artie8,  395. 

action  may  be  tried  in  any  coimty  unless  defendant  demands 
ill  proper  countY.  396. 

may  bo  chaugi-d  in  c  *rtain  cao^s,  397. 

when  judge  d.squ  lified,  cause  to  b3  transferred,  r98. 

proceedings  in  prob&tc,  where  t  >  bo  transferred,  1431. 

papers  to  bo  transmitted,  costs,  jurisdiction,  &c  ,  399. 

procecdin  a  after  judi,*ieut  in  cases  trnsferred,  400. 

transfer  c  f  probate  proceedings  uot  to  change  right  to  admin- 
istir,  14J2. 

re-tranfcr,  how  made,  1432. 

when  proceedinjd  to  be  returned  to  original  court,  1433. 
Plsadinqs,  defiuf  d,  4-0. 

arc  part  of  judgment  roll,  670. 

forms  and  rules  of  prescribed,  421. 

forms  4in(l  rules  injustices'  courts,  851-860., 

in  proceed!  gs  against  joint  debtors,  S)93. 

in  polite  cois.  ts,  OJl. 

what  pleading:}  i  re  allowed,  422. 

compl".int,  tiio  first  pleading  on  action,  425. 

whwt  complajint  to  contain,  426. 

what  causes  may  be  joinea  in ,  427. 

when  d.'findaiit  m-y  demur,  430. 

what  demur*'er  must  specify,  4Jl. 

defendant  may  dt  mur  to  part  of  complaint,  431. 

may  demur  and  answer  ut  same  time,  4J1. 

procec dUngH  to  bo  had  on  amendment  (f  compl**int,  432. 

objections  not  appearing  m  .y  be  taken  by  answer,  433, 

objections  to  complajnt,  when  deemed  waived,  ^i34. 

answer,  "what  to  contain,  4J7. 

cou  iter  cla  itn,  when  set  up  in,  438. 

couuttr  claim ■«,  when  may  be  s  t  oflf,  439. 

axbwer  m  y  contain  several  defenses,  440. 

when  plaintiff  m.-.y  demur,  44 i. 

vnrificatioa  of  pleadings  when  must  be  verified,  446-449. 
General  j-uki  f  J^adinff. 

pleadings  to  be  liberally  construed,  452. 

sham  and  irrelevant  answers,  &c.  may  be  stricken  out,  453. 

account,  how  stated  in  plead  ngs,  454. 

desv-riptiem  of  real  property  in,  455. 
judgments,  how  plead  d,  453. 
condition:  pr<  eed.^nt,  how  to  bo  pleaded,  457. 
statute  of  limitations,  h  w  pleaded,  458. 
probate  bt..tutes,  how  pleaded,  459. 
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Pleading^,  libel  nnd  slander,  how  stated  in  complaint,  $460. 

specir.1  dumnso  in  llbc  1  n-  ed  not  bo  nllf'gi.d,  4;;0. 

aiiswei  incus  Hof  libel  rnd  Bkudcr,  4  1. 

all.  gation  not  denied,  wUcn  to  bo  deemed  trae,  462.. 

alkgaticn.  wh'  n  d««  mcd  rontrovcTtv.d,  4G2. 

muUria'  aUe'^'ution,  dt  fined,  idi. 

supplement.  1  cnmplcint  and  answer,  4G4. 

pleadings  fjub^cqucnt  to  ccmpluint  to  bo  filed  and  servtCL,  165. 
Police  courts     Appeultt  from  may  be  taken,  8G. 

estublibhmcnt  cf,  121. 

U)  have  twitil,  M7. 

jurorH.  how  Mimmoned  In,  280. 
Procffdingi  in  civil  acfiont  in, 

howrommmcod,  929. 

summons  must  Ufu.  \  when.  930. 

deft  ndaut  may  plead  onilly  cr  in  writing,  9^1. 

trial  by  iury,  when  defendant  entitled  t.»,  932. 

procecdingH  to  bo  conduct(  d  cs  in  justices'  courts,  938. 
Police  jui)Gr  of  ban  FiiAMCiuco  may  take  acABOwleugments  aod 
affidavits,    79. 
8co  JuDxcf  AL  omcFirs. 
Possession  of  land,  when  prt'sumed,  323. 

occupation  deemed,  under  K  gal  title,  323.  , 

occupation,  wh(  u  eVemtd  advers'*,  324. 

what  const. tutes  adV(.r8ti  pOtosesHion   under  "Written  insiru- 
m'nt,  3*:  5 

prem  s(  s  actually  occupied  under  claim  of  tit'e  deemed  to  be 
held  f-dv  r  ely,  326. 

adverse  possession  under  unwritten  claim  of  title,  327. 

posseKtilen r  f  tenant,  when  dcemeel  possession  of  landlord,  328. 

Ti^ht  of,  not  rffectcd  by  descant  cast,  3:69. 
Ppstpon.  mest     See  Continda.^ce. 

Fbcsp.nt  tknse,  includes  the  future  but  excludes  ilie  pAfit,  17^ 
Pbuiuuptions,  definv  d,  19i/9. 

may  bo  conlrov^  rted,  19C1. 

concluBive,  siHicifled,  1932. 

controvertible,  specifle  1, 1963. 

in  f;.vor  of  jaJgments  of  county  courts,  87. 

in  favor  of  judgments  cf  probate  courts.  98. 

in  fuvcr  cf  judgments  <  f  muni  ipul  court,  107 

in  favor  of  books  containing  laws,  ICOO. 
Priest,  when  may  bo  t  xjuscd  from  tesufying,  1581. 

when  m  st  ti  stify,  1832. 
pBlMAi  Y  J.MDKNCE  detiucd,  1833. 

a  ( to  third  parties,  18^1. 

entrii  s  ou  publiu  records  are,  1920. 

entries  in  jUotit;e'ji  dockcte.ro,  9)2. 

books,  maps  and  charts,  whi^n,  1936. 

certificate  e  f  purchase  or  lo.'atio  <  of  lands  is,  1925. 

entry  made  l-y  offii-er.  or  board  vt  officers  when,  1926. 

handwri  ing  and  entries  of  elcccasod,  1943. 
PBiVATEPUdPEUTY.  Whut  includes  and  whcn  uiuy  be4akeQ  for  pub- 
licust%  1240-1241. 

Sjj  CONDKMNaTXON  of  LikKD. 

Pbivatr  statute,  de-fined,  1898. 
how  pleaded,  4C9. 
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Cmiflicts  hetween  Articles,  which  to  prevail. 
$  44:88.  If  the  proTisions  of  auy  Article  conflict  with  or 
contravene  the  provisionB  of  another  Article  of  the  same  Chai>- 
ter,  the  provisionB  of  each  Article  must  prevail  as  to  all  mat- 
ters and  questions  arising  out  of  the  subject  matter  of  such 
Article. 

Conflicting  sections  of  the  same  TiUe,  which  to  prevail. 
%  4484k  K  conflicting  provisions  are  found  in  diffei*ent 
sections  of  the  same  CHiapter  or  Article,  the  provisions  of  the 
sections  last  in  numerical  order  must  prevail,  imless  such 
construction  is  inconsistent  with  the  meaning  of  such  Chapter 
or  Article. 


m 

\Ah  ah  caneemmg  aeUans  for  libel  and  slander. 
Section  1.  In  an  action  for  libel  or  slander  the  Clerk  yhall> 
Ix^foi-e  inming  tho  anmmonff  therein,  reqaire  a  written  under- 
taking on  the  i)art  of  tlie  p'aintiff  in  the  sum  of  five  hundrdl 
^500.'  cl3llar8,  witli  at  least  t^o  campstent  and  sufficient  sure- 
ties, sptjcifying  thc4r  occnpations  and  residences,  to  the  oifoot 
i!iat  if  the  action  ho  dismissed  or  the  defendant  recover  judg- 
ment, tliat  they  ^vill  pay  such  costs  and  charges  as  may  Ix* 
tiwarded  against  tlic  plaintiff  by  judgment  or  in  the  progivsH 
of  the  action,  or  on  an  appeal,  not  exceeding  the  sum  spcciliccl 
ill  the  undertaking.  An  action  brought  without  filing  the  un- 
dertaking required  sIiTwU  be  dismissed. 

Sec.  2.  Each  of  the  sureties  on  the  undertaking  mcntiout  d 
in  tlie  first  section  shall  annex  to  the  same  on  affidavit  that  he 
is  a  resident  and  householder  or  freeholder  within  the  coun- 
ty, and  is  worth  double  the  amount  specified  in  the  undertak- 
ing, over  and  above  all  his  just  debts  and  liabilities,  exclusivo 
of  property  exempt  from  execution. 

Sec.  3.  Within  ten  days  after  the  service  of  the  summons 
the  defendants  or  either  of  them  may  give  to  the  plaintiff  or 
liis  attorney  notice  that  they  or  ho  except  to  the  sureties  and 
require  their  justification  before  &  Judge  of  the  Court  or 
County  Judge,  at  a  specified  time  and  place,  the  time  to  bo 
not  less  than  five  nor  more  than  ten  days  thereafter,  except  by 
consent  of  parties*  The  qualifications  of  the  surbtk^s  shull  Ijc 
;vi  required  in  their  affidavits. 

Sec.  4.  For  the  purpose  of  justification  each  of  the  sure- 
tics  sliall  attend  before  tlie  Judge  at  the  time  and  place  mim- 
tionod  in  the  notice,  and  may  be  examined  on  oath  tout^liing 
his  bulficiency  in  such  manner  as  the  Judge  in  hht  diHcrctiojt 
!s.iall  think  proper.  The  examination  whaU  be  rwlucrd  to 
^vl•iting  if  cither  party  desires  it. 

♦Sec.  5.  If  the  Judge  find  the  undertaking  «uiXlt!ient.,  J;i' 
s!:aU  annex  the  examination  to  the  uudiTtaking  and  hx {</{..<' 
his  approval  thore<m*  If  the  suretii'H  fall  to  app'-ttr.  oj*  ();<• 
Judge  finds  the  sureties  or  either  of  them  iuHiiiUelent,  hi'ttUuU 
Older  a  new  undertaking  U)  Ui  given.  Tlie  Judge  may  «iJ*o  al 
:::r.'  time  order  a  new  or  additioiiaJ  nutU'vUiUhifi  iijion  inutii 
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that  the  suretieB  have  become  insufficient.  In  case  a  new  or 
additional  undertaking  is  ordered,  all  proceedings  in  the  case 
shall  be  stayed  until  such  undertaking  is  executed  and  filed, 
with  the  approval  of  the  Judge. 

Sec.  6.  If  the  undertaking  as  required  be  not  filed  in  five 
days  after  the  order  therefor,  the  Judge  or  Court  shall  order 
the  action  to  be  dismissed. 

Sec.  7.  In  case  plaintiff  recovers  judgment,  he  shall  be  al- 
lowed as  costs  one  hundred  (100)  dollars,  to  co^er  counsel 
fees,  in  addition  to  the  other  costs.  In  case  the  action  is  dis- 
missed, or  the  defendant  recover  judgment,  he  shall  be  al- 
lowed one  hundred  (100)  dollars,  to  coyer  counsel  fees,  hi 
addition  to  the  other  costs,  and  judgment  therefor  shall  be 
entered  accordingly.— Approved  March  23, 1872.  Stat.  1871-2, 
p,  533.] 
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